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£RILATUM. 

th  the  marginal  note  to  Clean  v.  Stevens,  p.  464,  ten  lines  from  tihe  MtDBf, 
insert  the  word  tw  between  than  and  yeftn,. 


An  error  having  occurred  in  printing  the  Third  Number  of 
this  Volume,  hy  transposing  the  second  line  of  Page  418  to 
the  top  of  Page  417^  Gentlemen  are  requested  to  return  the 
same  to  the  Publishers  for  correction. 
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AND 
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( ASES    IN    HILAEY   TKRM, 


Memoranda. 

In  the  course  of  the  last  vacation.  Sir  Wittiam  Grani, 
Knight,  reigned  the  office  of  Master  of  the  Rolls,  which 
he  had  held  since  1801,  and  Sir  Thomas  Plumevy  Knt., 
Vice  Chancdlor  of  England^  was  appointed  to  succeed 
hioL 

Sir  John  Leach^  Knight,  Chancellor  to  Hb  Royal 
Highness  the  Prince  ^  Wales,  Chief  Justice  of  Chester^ 
and  one  of  his  Majesty^s  counsel  learned  in  the  law,  was 
appointed  Vice  Chancellor  of  England.    And 

In  this  term,  Mr.  Serjt.  Best,  on  resigning  the  office 
of  Attomey-Greneral  to  His  Royal  Highness  the  Prince 
of  Wales  J  succeeded  Sir  John  Leach,  as  Chief  Justice  of 
Chester. 

The  continued  indispoution  of  Lord  Chief  Justice 
Gibbsy  prevented  his  attending  the  court  during  the  whole 
of  this  term. 


IN   THK  FIFTT-BICiHTH   VKAR   OF   GEO.    IIF. 


&AT  and  Others,  asagnees  of  Bkown  and  others,  Saturday, 

Bankrupts,  v.  Daviks,  and  others.  January  34th. 

This  was  an  actioQ  of  trover.— The  declaration  described  A.  B.  and  C. 

^V^aintSs as JohnRi^, Edward Prosser.nndWmam  •^»^*°«^« 
n  •  '  ^  appointed  as« 

*arrar,  assignees  of  the  estote  and  effects  o£Jahn  Broum,  signees  under 

the  younger,  WURam  Clavey  Brown,  and  John  Morse.    ^^^  •«?«- 

At  the  trial  of  the  cause  before  Mr.  Justice  UttfTm^  SSsT°*^ 

at  Gtft&Oaff,  at  the  sittings  after  the  bst  term,  it  appeared  bankrupt,  can- 

in  evidence  that  the  bankrupts  were  in  partnership  at  the  "^'.^wc^jowt 
^*        #.^r    •_  I       ^         ™       ,  '  '^  assignees,  but 

tune  of  the  bankruptcy.— That  three  separate  coimnissions  must  sute 

had  been  issued  against  them,  the^r^  of  which  was  ^^eir  several 

against  •WlnTowr,  and  WiBum  Oavey  Brown,  trading  ^uiSl^"^ 

under  the  firm  of  John  Toxer  ^  Co.;  the  second  was  declaration. 

against  John  Brown,  the  younger,  partner  with  WiUiam 

Clavey  Brown,  lately  trading  under  the  firm  of  John 

Brown  4r  Co. ;  and  the  third  was  agunst  John  Morse. — 

In  all  these  commisaons,  the  plaintiff,  Prosser,  was  the 

pedtioning  creditor. — Three  assignments  were  then  put 

in,  the  first  of  which  was  to  Edward  Prosser  and  WiUiam 

Farrar,  assignees  of  Tozer  and  WiUiam  Clavey  Brown; 

the  second  firom  John  Brown,  the  younger,  to  John 

May;  and  the  third  from  John  Morse  to  Ray. 

Mr.  Sojt  Lens,  for  the  defendants,  submitted,  that 
the  action  bong  brought  in  the  name  of  the  plaintiffs,  as 
assignees  ciJchn  Brown,  the  younger,  WiUiam  Clavey 
Brawn  and  John  Morse,  generally,  could  not  be  sustained, 
because  they  were  not  jointly  or  severally  the  assignees  of 
the  estate  and  effects  of  the  three  bankrupts  collectively, 
but  only  of  their  separate  property,  as  described  in  the 
oommissicms,  and  that  they  should  have  set  forth  their 

b2 


Ray 

V, 


CASES   IK   HILARY   TSRM, 

1818.  several  and  respective  interests,  with  accuracy  in  the  de- 

claration. 

The  learned  judge,  considering  the  objection  to  be  well 
Da  VIES.       founded,  directed  a  nonsuit. 

Mr.  Seijt.  Best  now  moved  for  a  rule  to  shew  cause 
why  this  nonsuit  should  not  be  set  aside  and  a  new  trial 
granted.  He  inasted  that  it  was  sufficient  for  the  plaintiffs 
to  sue  in  their  general  character  of  assignees,  and  that 
although  three  separate  commissions  had  been  issued, 
still  that  each  of  the  plaintiffs  had  an  interest  in  the  effects 
of  all  the  bankrupts ;  and  that  as  the  bankrupts  them- 
selves had  no  separate  jnroperty  at  the  time  of  their  bank- 
ruptcy, att  the  pkdntiffs  must  necessarily  have  an*  undi- 
vided interest — That  it  was^  unnecessary  to  describe  tlieir 
precise  interest  in  the  declaration,  but  that  all  that  could 
be  required  was  for  them  to  shew  that  they  rqiresented 
the  interests  of  the  bankrupts  without  setting  out  the  com* 
misdons  and  subsequent  proceedings.  In  support  of  this, 
he  cited  the  case  of  Latffgon  v.  Lamb  (a). — Although  it 
was  the  ordinary  mode  of  pleading,  to  descril)e  the  parti- 
cular interests  of  asagneea  in  the  declaration,  still,  that 
it  was  wholly  unnecessary,  and  that  the  plaintiffs  were 
therefore  entitled  to  recover. 

Mr.  Justice  Dallas.— This  argument  is  founded  on 
fallacy.  The  plaintiffs  were  appointed  assignees,  under 
three  separate  commissions  of  bankrupt.  It  appears,  on 
the  face  of  the  declaration,  that  they  have  a  joint  title; 
but  the  fact  was  {uroved  to  be  otherwise  at  the  trial.  It 
further  ajqiears  tliat  they  were  appcxnted  assignees  under 
one  and  the  same  commission ;  but  it  was  shewn  at  the 
trial,  that  three  separate  commissions  had  been  issued.  The 

(a)  Lutw.274.277, 


Rat 

V, 


IN   TH£   FIFTY-EIGHTH   YEAR  OF   GEO.   III. 

curme  of  preoedenU  is  against  the  position  contended  (otj  \s  i«. 

and  no  esse  has  been  dted  in  its  support  I,  therefore, 
am  of  opinion,  that  it  was  neoe8sar3r  for  the  phdntiffii  to 
hav^stated  their  respective  interesU  in  the  declaration.  Davies. 

Mr.  Justice  P  AEK««-I  am  of  the  same  (^pinion.  Would 
aot  any  one,  on  reading  this  ^idarationy  mfer  that  the 
plaintifi  were  the  joint  assignees  of  all  the  bankrupts? 

Mr.  Justice  Bubeough.— The  phuntiff,  Ray^  is  sole 
asagnee  of  the  estates  of  two  of  the  bankrupts  only, 
and  yet  it  appears,  on  the  feoe  of  the  declaration,  that  he 
is  the  assignee  of  all.  I  have  never  seen  a  dedaration  so 
dnwn,  and  as  I  axisideved  it  necessary  at  the  trial  that 
every  averment  tberdn  should  have  been  proved,  whidi 
would  be  contrary  to  the  oommisfflons  and  assignments 
that  were  put  in,  I  consequently  directed  a  nonsuit. 

Rule  refused  (a). 
(a)  See  the  case  o^StreatJUld  v.  Halliday^  3  Term  Rep.  779. 


Monday, 

'    *        HOASFALL  V.  HaNDLEY.  *°* 

An  action  for 
This  was  an  action  for  money  had  and  received,  and  money  had  and 

brought  to  recover  back  the  sum  of  £7.,  paid  to  the  "^^ceiy^,  ["ot 
J  ..    ,  ,  .       1       1         1        i-  ^Z  »_!.    r  maintamableto 

defendant,  as  the  semor  churchwarden  ot  the  parish  or  recover  a  sum 

Stunt  JameiSy  Clerkenwett,  as  a  due  for  the  ground  on  of  money  paid 

the  burial  of  the  plaintiff's  wife,  under  the  following  cir-  ^a^den^for ' 

ramstances:  burial  dues, 

which  he  had 
paid  over  to  the  treasurer  of  the  trustees  of  a  chapel,  previous  to  the  com- 
iBeiicement  of  the  action. 


6 


CASES   IN    HILAUV    TEEM, 


1818. 

HORSFALL 

V. 

Handlby. 


In  1801,  the  plaintiiF  purchased  a  private  vault,  under 
Pentonvillc^hapelf  ntuate  in  the  above  parish  of  Saint 
JameiHf  for  ^SO,  which  the  trustees  of  the  chapel  were 
authorised  to  sell,  in  pursuance  of  a  private  act  of  par- 
liament, passed  in  the  year  1790. — No  grant  or  con- 
veyance was  made  to  him,  but  i^  receipt  given  for  the 
above  sum,  by  one  of  the  then  churchwardens,  to  whom 
the  money  was  paid.— ^n  the  interment  of  the  plidntiff  ^s 
wife  in  1817,  the  sum  of  j^. :  188. :  6d.  was  demanded 
from  the  undertaker,  by  the  chapel  derk,  for  the  ground 
and  other  funeral  dues,  which  the  former  paid  and  charged 
the  plaintiff  accordingly  m  his  bill  for  the  expenses  of 
the  funeral. — The  plmntiff,  conceiving  that  the  vault  in 
which  the  body  was  deposited  was  his  exduuve  pro- 
perty, by  purchase,  was  not  liable  to  pay  the  sum  charged 
for  the  ground* — ^A  demand  having  been  made  on  the 
chapel  derk  to  return  the  dues,  and  he  having  stated  that 
he  had  paid  them  over  to  the  churchwardens,  a  demand 
was  also  made  on  them,  and  the  defendant  having  ad- 
mitted the  receipt  of  the  mone^,  apd  the  other  church- 
warden having  stated  that  by  the  custom  of  the  parish, 
all  monies  were  received  by  the  senior  churchwarden,  the 
plaintiff  brought  the  present  action  to  recover  it  back. 

At  the  trial  of  the  cause  before  Mr.  Justice  Burroughs 
at  Weskninster^  at  the  sittings  after  the  last  term,  the 
defendant  admitted  that  he  had  received  ||]e  dues  in 
question  from  the  chapd  clerk,  in  his  cq)acity  of  senior 
churchwairden,  and  that  he  had  paid  them  over  before 
the  commencement  of  the  pr^8ent  action,  together  with 
other  moni^  to  the  treasurer  of  the  trustees  of  the  chapd, 
in  pursuance  of  a  statute  which  had  been  passed  for  that 
purpose. 

The  learned  judge  was  of  opinion,  that  as  the  defendant 
had  received  the  dues,  in  his  capadty  of  churchwarden, 
he  had  rightly  paid  them  over  to  the  treasurer,  and  that 
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8s  llie  pkintiff  had  his  remedy  against  the  Utter, 
directed  a  nonsuit 


he 


Mr.  Serjt  Lem  now  moved  for  a  rule  nirij  that  this 
nonsuit  should  be  flet  asnde^md  a  new  trial  granted.  He 
i«baerred,  that  the  cuAy  question  was,  whether  the  de^ 
fendant  having  reoaved  a  sum  of  money  from  the  plaintifF 
and  paid  it  over  to  a  third  person,  before  the  oommenoei> 
ment  of  this  action,  such  payment  deprived  the  phdntiiF 
of  his  light  to  recover  it  back.  He  insisted  that  a  pay- 
ment made  to  one  churchwarden,  might  be  considered  as 
a  payment  to  both,  and  that  both  were  equally  bound. — 
That  die  defendant  might  have  pleaded  in  abatement, 
diat  his  o^churdiwarden  had  not  been  joined.-^The 
pLmtiff  had  his  remedy  rither  agunst  the  churchwardens 
or  treasurer;  the  defendant  was  therefore  primarily  liable^ 
as  the  dues  were  received  by  him  from  the  chapel  cleric. 
He  died  the  case  ^  Edwards  v.  Hodding  (a),  to  shew 
that  the  defendant  was  liable  to  the  plaintifF  for  money 
had  and  reodved,  although  he  had  paid  it  over  to  a  third 
person  before  the  commencement  of  die  present  acdon. 

Mr.  Justice  Dallas. — I  have  no  doubt  of  the  justice 
of  this  case.  The  defendant  received  the  money  in  ques- 
tion for  burial  dues,  in  his'  public  situation  of  church- 
waidoi,  and  paid  it  over  as  such  to  the  treasurer  of  trustees 
appointed  for  that  purpose,  previous  to  the  commence- 
ment of  the  present  action.  He,  therefore,  cannot  be 
caDed  on  to  pay  this  money  a  second  time. — The  law,  as 
wdl  aB  the  justice  of  the  case,  b  with  the  defendant,  for 
he  pttd  over  the  money  without  having  reoaved  any 
notice  not  to  do  so.  The  defendant  has  not  resorted  to 
Asbonest  measures;  and  in  law,  he  had  a  good  and  suf- 


HoasvAXt 
Havdlst. 


(a)  1  Manh,  377. 


18J8. 

UOESFALL 

V. 

Uaudley. 
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fident  defence,  namebf^  that  he  had  paid  over  thifi  money 
as  it  was  his  duty  to  do  in  the  capacity  of  churchwarden. 
He  received  the  sum  inquesdon,  as  well  as  all  other  monies 
for  burial  dues.  The  plaintiff  should  have  gone  further, 
and  inquired  to  whom  and  for  what  purpose  it  bad  been 
paid  over.  Both,  therefore,  on  the  law  and  justice  of 
this  case,  and  considering  that  the  defendant  had  not  the 
shgfatest  intention  to  mislead  any  of  the  parties,  I  am  of 
opinion  that  the  plaintiff  was  very  properly  nonsuited. 


Mr.  Justice  Paex.— I  am  of  the  same  opinion.  In 
the  case  of  Edwards  r.  Sodding^  at  Nui  Prius,  the 
plaintiff  insisted  that  he  was  intitled  to  recover  on  the 
same  objection  as  my  brother  Lens  baa  raised  here,  but 
that  case  was  decided  on  a  different  ground,  namely,  that 
an  auctioneer  was  a  mere  stakeholder,  and  not  to  be 
conadered  as  agent  for  the  vendor  and  purchaser  of  an 
4»state;  and  Mr.  Justice  Chambre  there  said,  '*  this  was 
not  «a  absolute,  but  a  conditional  payment,  or  rather  a 
deposit,  and  should  not  have  been  paid  over^to  the  vendor 
till  the  conditions  of  sale  had  been  complied  with."— I  am 
therefore  of  opinion  that  the  nonsuit  in  this  case  was  per* 
fectly  right. 

Mr.  Justice  Buaaouou  concurred. 


Rule  refused. 
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Manx  and  another,  t;.  Mainwaiiikg  and  others.  Tuesday, 

January  27. 

Tflis  waa  an  action  of  oMtimpiit  to  recover  the  sum  of  In  an  action  of 
£S4&:  9s. :  M.,  being  the  balance  due  on  a  KU  of  ex-  bifr^xihTn^ 
diange  for  <£1150,  drawn  by  the  defendants  under  the  against  several 
firm  of  Samua  ffitt  and  Co.^  upon  and  accepted  by  defendants  as 
MessTB.  Mmnwaring  and  Co.,  who  were  their  bankers,  Siem^ho^had 
and  bad  become  bankrupts;  sufiered  judg. 

At  Ae  trial  of  the  tause  before  Mr.  Justice  Z>aaM,  ^^°^  ^ 
at  Guildhattt  at  the  sittings  aAer  the  last  term,  in  order  whom  the 
to  prove  that  all  the  defendants  were  partners  at  the  time^  plaintife  had 
the  Un  was  made,  and  jointly  liable  for  its  payment,  the  n  release  is  not 
platadfis  proposed  to  call  one  of  them  who  had  sufiPered  admissible  as 
judgment  by  default,  and  to  whom  the  plaintiffs  had  *rove*Sathim 
aererally  given  a  release,  when  it  was  submitted  by  the  self  and  his  co- 

couDid  for  the  other  defendants,  that  his  evidence  was  defendants 

J   .   ., ,  were  partners 

^oadmumlie.  at  the  time  the 

The  learned  judge  considered  the  objection  to  be  well  bill  was  drawn, 
founded,  and  as  the  plaintiffs  could  not  prove  the  part.  ^]^^J  J^^^^ 
nership  without  the  testim(my  of  this  witness,  he  ac-  co-defendanu, 
oxdingly  directed  a  nonsuit;  but  leave  was  given  the  as  his  testimony 
pUntiff,  to  move  to  set  it  aside,  if  the  court  should  be  of  inoilpate  them, 
opinion  that  his  evidence  was  admissible. 

Mr.  Serjt  But  now  moved  that  the  nonsuit  mi^t  be 
set  aside,  and  a  new  trial  granted.  He  contended  that 
under  the  cnrcumstances,  the  defendant  was  a  good  and 
competent  mtness.  That  the  case  of  Brown  v.  Brcnm  (a), 
was  not  only  distinguishable  from,  but  inapplica- 
ble to  the  present,   as  there  it   was  not  objected   to 

(a)  4  Tmut.  7$2. 
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1818.  the  admissibility  of  a  defendant  as  a  witness,  that  he  was 

a  party  to  the  record,  but  on  the  ground  that  he  was  in- 
terested in  the  event  ofthe  suit,  because,  if  the  plaintiff  sue-  . 
Mainwarimg.  Deeded  in  the  action,  he  would  be  enaUed  to  sue  his  co- 
defendant  for  contribution.  There,  too,  the  effect  of 
such  testimony  would  be  to  shew,  that  if  the  action  failed 
against  the  other  defendant,  the  witness  would  be  liable 
to  the  plaintiff  for  the  whole  of  his  demand.  The  wit^ 
ness  offered  here  could  not  be  sued  alone,  nor  could  he, 
_  in  case  the  plaintiff  should  recover,  sue  his  co-defendant 

for  contribution.  By  the  terms  of  the  release  the  plaintiffs 
were  prevented  firom  suing  the  witness  after  the  cause  in 
whidi  his  testimony  was  required  was  decided;  and  as 
he  could  not  be  sued  separately,  he  could  not  be  interested 
in  the  event  of  this  suit,  and  even  if  the  defendants  failed, 
the  plaintiffs,  by  their  release,  were  prevented  from  ob- 
taining a  judgment  against  him.  The  case  of  Brown  v. 
Brown  was  therefore  inapplicable,  as  the  witness  here 
.  could  not  obtain  contribution.  The  objectipn  in  this  case 
to  recdve  the  testimony  of  Hill,  was  raised  on  the  tech- 
meal  ground  that  he  was  a  party  to  the  record.  In 
Nordtn  v.  WiOiamson  (a),  it  was  decided,  that  if  a 
plaintiff  and  defendant  were  both  willing  that  the  former 
should  give  evidence  in  the  cause,  he  was  an  admissible 
witness,  although  he  came  to  defeat  the  claim  of  another 
plaintiff  suing  jointly  with  himself.  In  that  case  it  does 
not  appear  that  the  witness  was  called  with  the  consent 
of  the  co-jdaintiff.  So  here,  the  plaintiffs  not  only 
consented  to  call  thb  defendant  as  a  witness,  but  gave 
him  a  release ;  and  consent  of  the  co-defendants  was  not 
necessary.  The  only  distinction  between  this  case  and 
that  of  Norden  v.  WURamaon  is,  that  in  the  one^  the 
'  defendant  was  to  have  been  called  as  a  witness,  and  in 


(a)'l  Tau$U.  378. 
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the  Other,  the  plaintiffl     If  there  were  no  objection  to  a  18  IB. 

plaintiff  being  so  called,  the  same  rule  would  equally         -yT'^ 
apfij  to  a  defendant     If  in  Nordtn  ▼.  Williamson  the  v. 

co-plaintiff  had  conaented  to  the  examination  at  the  tiial,  Mainwaeimg. 
there  would  have  been  no  ground  to  move  for  a  new  trial. 
The  objections  in  that  case,  and  in  Brown  v.  Brown^  were 
merely  as  to  the  interest  of  the  parties.  In  the  latter  case, 
the  witness  was  clearly  interested,  because  he  would  be 
entitled  to  contribution ;  but  here,  the  release  deprived 
him  of  that  advantage,  and  the  decision  of  the  court  in 
Nordtn  v.  WiUiamson  is  conclusive  to  shew,  that  the 
present  defendant  was  admisrible  as  a  witness. 

Mr.  Justice  Dallas.— The  only  point  to  be  proved 
in  this  cause  was,  whether  the  defendants,  who  were  ax 
in  number,  were  partners  at  the  time  of  the  making,  of 
the  Inll  of  exdiange,  on  which  the  action  was  brought. 
The  plaintiffs,  having  proved  that  five  of  them  were  in 
partnenhip,  and  failed  in  their  attempts  to  fix  the  axth, 
called  a  person  who  was  one  of  the  original  defendants, 
vho  had  suffered  judgment  to  go  by  de&ult,  and  to 
whom  the  plaintiffs  had  g^ven  a  release,  when  it  was  con- 
tended that  his  testimony  was  inadmissible,  as  he  was 
called  against  the  will  of  his  co-defendants,  and  as  he  was 
a  party  to  the  record,  the  effect  of  his  evidence  would  be 
tocharge  them  as  well  as  himself.  I  thought  that  alone 
a  valid  objecUon,  and  that  he  would  be  thereby  interested 
in  the  event  of  the  suit  If  his  evidence  would  merdy 
have  tended  to  establish  the  partnership,  and  that  the 
partners  were  not  singly  liable,  or  that  the  plaintiffs 
might  proceed  against  the  other  defendants,  the  objection 
would  liave  been  unreasonable.  But  there  have  been 
previous  authorities  which  bear  on  this  point ;  for  in  an 
action  on  a  joint  contract  against  two,  where  one  let 
judgment  go  by  default,  and  the  question  was,  whether 
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1818.  such  defendant  could  be  called  as  a  witness.  Lord  Ken^ 

Mant        y^^  refused  to  admit  him  as  a  vritness  for  the  other  de- 
V.  fendant  to  n^ative  the  contract  (a),  nor  would  he  be  a 

Maimwaring.  competent  witness  for  the  plaintiflF;  fer  if  the  latter  sue 
oeeded  he  would  be  entitled  to  a  contribution  from  the  co- 
defendant,  and  if  the  plaintiff  fiiiled,  he  himself  would  be 
liable  to  the  whole  of  the  demand  by  giving  such  testi- 
mony. Independently  of  these  cases,  it  has  been  said  that 
there  is  no  general  rule  where  .a  party  cannot  be  called  as 
a  witness ;  but  it  has  been  established  as  an  universal  rule, 
that  a  party  to  the  record  cannot  be  examined  as  a  wit- 
ness, without  ^the  consent  of  all  parties.  Applying  the 
principles  of  the  rule  as  laid  down  in  the  case  of  Chap^ 
man  v.  Qrave*  (&)  to  this  case,  the  defendant  might  be 
called  as  a  witness  to  exculpate  the  other  defendants,  but 
here  it  was  proposed  to  call  him  to  inculpate  them.  On 
the  authority,  therefore,  of  these  cases,  and  on  the  dis- 
tinction drawn  in  the  latter  as  to  the  admissibility  of  a  co- 
defendant  as  a  witness  in  cases  of  trespass  and  joint  con- 
tract,  I  think  the  defendant  in  this  case  was  not  admid- 
sible  as  a  witness. 

Mr.  Justice  Park.-^I  have  no  doubt  but  that  this 
witness  was  inadmissible.  It  b  remarkable  tliat  there  is 
no  general  rule  as  to  the  incon^tency  of  a  party  to  I>e 
examined  as  a  witness.  The  rule,  as  generally  considered, 
with  reference  to  the  admissibility  or  ixiadmissibility  of 
parties  'm  a  suit,  is  founded  on  the  subject  of  interest 
Had  the  party  who  was  offered  as  a  witness  in  this  case 
an  interest  in  the  event  of  the  suit?  He  was  a  joint  con- 
tractor, and  appeared  to  be  so  on  the  face  of  the  record. 
His  having  suffered  judgment  by  default  amounted  to 


(a)  BrxAJon  v.  Fox^  ExeUr  Sum.  Ass,  1789.     Phili.  E?id. 
3d  Edit.  ^. (6)  2  Camp.  334.  note. 
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Dothiag,  and  be  had  therefore  an  interest  to  inculpate  1818. 

his  (XMkfendants. — Mr.  Justice  Le  Blanc  seems  to  have         m^P^ 
1  ..,.,,...       1  Mant 

taken  great  pains  in  drawing  the  distinction  between  «, 

those  defendants  who  were  admissible  as  witnesses,  and  Mainw amino. 

those  that  were  not — ^Althou^  Lord  Kenyon^  in  the 

case  of  Ward  v.  Haydon  (a),  held  that  a  defendant  in 

an  acdon  of  trover,  who  suffered  judgment  by  default, 

might  be  a  witness  for  the  co-defendant,  as  he  was  not 

liable  to  the  costs  of  the  issue  tried  against  the  other, 

and  was  not  himself  released,  whatever  might  be  the 

event  of  that  issue,  still  it  does  not  follow  that  he  would 

be  a  competent  witness  for  the  plmntiff ;  and  the  distinction 

is  drawn  by  Mr.  Justice  Le  Blancy  in  Chapman  v.  Graves^ 

where  a  defendant  may  be  examined  as  a  witness  for  a 

co-defendant  or  not.     The  case  of  Browti  V.  Foa^  was 

decided  as  my  brother  Dallas  has  stated ;  and  I  therefore 

think  that  his  rejection  of  this  witness  at  the  trial  was 

perfecdy  correct 

Mr.  Justice  Bukrough. — ^The  rule  that  a  party  wlio  is 
interested  in  the  event  of  the  suit  cannot  be  examined  as  a 
witoesB,  is  so  general  that  this  case  does  not  form  an  excep- 
tion to  that  rule.  If  the  parties  consent  to  the  examina- 
tiffli  of  a  witness,  every  rule  respecting  their  admissibility 
is  destroyed ;  but  it  is  nevertheless  necessary  for  all  the 
parties  on  the  record  to  eonsent  to  such  examination.  An 
inhabitant  of  a  parish  was  npt  a  competent  witness  in 
matters  relating  to  rates,  orders  of  removal,  or  settlements^ 
undl  the  late  statute  of  the  54  Geo*  3,  c.  170,  which  pro- 
Tided  for  their  competency.  In  this  case  the  other  defend- 
ants objected  to  the  examination  of  the  witness  offered  at 
the  trial,  but  it  has  been  insisted  by  my  brother  Besf^  that 
the  plaintiffs,  having  not  only  consented  to  his  examina- 

(a)  2  Esp.  N.  P.  Cos.  553) 
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1818.         tion,  but  nsleased  him,  he  was  thereby  rendered  a  ccmi- 
JT^^         petent  witness.     I  do  not  think  so,  but  am  of  opinion 
V.  that  his  evidence  was  rejected  by  my  brother  Dallas  on 

Mainwaring.  true  and  proper  grounds. 

Rule  refused  (a). 


(a)  See  Emmett  v.  Bradfet/,  ante,  ▼ol.  I.  332. 


Tuesday, 
Jan.  27. 


if  AlCHANT  V.  EtANS; 


An  action  for 
work  and 
labour  cannot 
be  maintained 
by  a  printer 
for  printing 
and  publishing 
a  weekly  pe- 
riodical work, 
parts  of  whieh 


This  was  an  action  of  assumpsit^  for  work,  labour;  McT 
materiats,  and  brought. to  recovei^  the  sum  of  £i8.  for 
printing  two  hundred  and  fifty  copies  on  stamped,  and 
three  hundred  on  unstamped  paper,  of  m  numbers  of  the 
MUUary  Register,  at  £8.  per  number : 

At  the  txial  of  the  cause  before  Mr.  Justice  Dallas^  at 
Guildhall  J  at  the  attmgs  after  the  last  term,  it  appeaitid  ill 
evidence,  that  the  defendant  was  the  asrignee  of  one  jRbA^/ 
st^^dpaper  'SIco^^,  who  was  the  author  and  publisher  of  the  work  in 
and  distnbu^  question,  and  who  had  then  become  a  bankrupt;  and  that 
"  d  TSonTun-  *®  P«bKcaticm  was  continued  at  the  request  of  Mr.  Scott, 
stamped  paper,  Aiid  under  the  direction  of  the  defendant,  until  Scott  ob- 
which  were  tained  his  certificate,  when  he  again  published  on  his  own 
bouD^^tovo-  a«»unt  That  the  weekly  numbers  were  stamped,  and  that 
lumes,  unless 

such  printer  lodge  an  affidavit  at  the  stamp  office,  or  have  his  name  and  place 
of  abode  printed  in  some  part  of  the  publication,  as  required  by  the  sutute, 
38  Geo.  3,  c.  78. 

Qutcre,  Whether  the  printer  could  recover  in  such  action  for  those  parts 
which  were  unstamped,  if  his  name  were  printed  on  the  first  and  last  leaves, 
on  their  being  bound  into  volumes,  and  published  at  the  expiration  of  the 
half-year,  according  to  the  enactment  contained  in  39  Geo.  3,  c.  79,  #.  27. 
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the  stamps  and  p^ier  ware  proci»ed  and  paid  for  by  the 
deftodant,  and  that  the  unstamped  copies  were  half-yearly 
bound  into  a  volume,  and  printed  expressly  ibr  that  pur* 
pose.  It  was  objected  f<nr  the  defendant  that  this  action 
oould  not  be  maintained,  on  the  ground,  that  the  work  in 
question  came  within  the  description  of  a  newspaper,  under 
dieSS  <%o.  8,  c.  78»  9. 1,  and  that,  therefore,  the  pkintiff; 
to  entitle  him  to  recover,  ought  to  have  lodged  an  affidavit 
at  the  stamp  office^  as  required  by  the  second  section  (a) ; 
and  that  in  oomjdiance  with  the  tenth  section  of  that  sta- 
tute (&),  be  oug^t,  also,  to  have  his  name  and  place  of 
abode  printed  in  some  part  of  the  publication. 

The  learned  judge  oonndered  the  objection  fatal,  and 
consequently  directed  a  nonsuit,  but  rsserved  the  point 
&r  the  detennination  of  the  court 


1816. 
Marchamt 

V. 

Evans. 


Hr.Serjt.  Foog^kifi  now  moved  finr  a  rule  to  shew  cause 
why  this  nonsuit  should  not  be  set  aside,  and  a  verdict 
enteied  for  the  plaintiff  for  <£48,  or  <£26,  as  the  court 
should  direct    He  observed,  that  at  all  events,  the  pUun- 


pub] 


a)  By  which  it  is  enacted,  **  that  no  person  shall  print  or 
klish  any  newspaper,  or  other  paper,  containing  public 
Dews  or  intelligence,  or  serving  the  purpose  of  a  newspaper, 
uDtil  an  aflUavit  or  aflirmation  shall  be  delivered  at  the 
stamp  office;  which  affidavit  or  affirmation  shall  specify, 
and  set  forth,  the  names  and  places  of  abode  of  every  person 
who  was  intended  to  be  the  printer  and  publisher  of  the 
newspaper,  mentioned  in  such  affidavit  or  affirmation,  and 
of  all  the  proprietors  of  the  same,  if  f  exclusive  of  the  printer 
and  publisher)  they  do  not  exceea  two,  and  if  they  do, 
tJieo,  of  two  of  such  proprietors,  and  the  amount  of  the  prd* 
portional  shares,  ana  also,  the  description  of  the  printing 
bouse,  and  title  of  the  paper*" 

(h)  By  which  it  is  enacted,  '<  that  in  some  part  of  every 
newspaper,  there  shall  be  printed,  the  real  names,  additions, 
sod  places  of  abode  of  the  printers  and  publishers;  and 
also,  a  true  description  of  the  place  where  the  same  is  printed, 
on  the  penalty  of  ^100." 
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1818«  tiif  must  be  entitled  to  recover  the  latter  sum,  as  the 

^    ^*^^    ^       Uiree  hundred  copies  which  were  printed  on  unstamped 
V.  paper,  for  the  purpose  of  beuig  bouod  uito  volumes  ^d 

Evans.  j^^i  qq^^  within  die  statute;  and  that  inly  the  two  hun^ 
dred  and  fifty  which  were  on  stamps  could  be  considered 
as  newspapers:  the  defendant,  too^  supplied  papa-  and 
stamps  for  the  publicatic»i.  Aldiough  the  plaintiif  might 
be  liable  to  the  penalty  of  ^100,  undar  the  tenth  necAon 
of  the  38  Geo.  3,  that  still  he  was  entitled  to  feoorer 
for  the  work  done,  and  more  particularly  so,  as  no 
fraud  was  intended  to  be  committed  011  the  revenue* 
The  subsequent  statute  of  the  39  Geo,  3,  c.  79y  en* 
titles  the  plaintiff  to  a  verdict  for  the  three  hundred 
copies  on  unstamped  paper,  as  they  were  not  printed 
for  weekly  publication,  but  formed  merely  a  part  «f 
a  volume  which  wets  to  be  completed  and  published  at 
a  future  period,  and  which,  at  the  commaicement  of  the 
present  action,  remained  unpublished  in  the  hands  of  the 
plaintiff  as  printer.  Tliese  unstamped  copies,  therefore, 
could  neither  directly  nor  indirectly  oome  within  the  38 
Geo.  3,  but  formed  part  of  a  work,  the  printing  and  pub-* 
lishing  of  which  were  rcf^ulated  by  the  39  Geo.  3,  c.  79,  s. 
27,  (a) :  as  therefore,  these  unstamped  copies  were  not  in- 
tended to  be  bound  up  till  the  expiration  of  a  half-year, 
they  could  not  be  considered  as  newspapers,  but  as  publica- 
tions, provided  for,  and  contemplated,  by  the  latter  statute : 
they  were  not  complete  until  they  were  published  at  the 
end  of  the  half-year.  As  therefore  the  name  of  Scott  was 

(a)  By  which  it  is  enacted  "  that  every  person  who  shall 
print  any  paper  or  book,  which  shall  be  intended  to  be  pub- 
lished, shall  print  upon  the  front  of  every  such  paper,  it  the 
same  shall  be  printed  on  one  side  only,  and  upon  the  first 
and  last  leaves  of  every  paper  or  book,  which  shall  consist 
of  more  than  one  leaf,  in  legible  characters,  his  or  her  name, 
and  usual  place  of  abode,  on  penalty  of  ^20.** 
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piinted  on  the  first  and  last  leaves  of  the  volume  when  18|8. 

ooopleted,  and  of  which,  the  numbers  published  by  the 
defendant  as  his  assignee  formed  only  an  intermediate 
party  it  was  quite  sufficient,  and  the  phuntiff  was  there-        Evahs* 
tare  entitled  to  recover  for  those  parts  which  were  un. 


Marcuant. 
r. 


Mr.  Justice  Dallas.— The  objections  which  have  been 
now  nosed  by  my  brother  Vaugfum  were  not  mentioned 
at  the  trial ;  but  the  only  ground  on  which  leave  was 
^ren  the  plaintiff  to  move  for  the  nonsuit  to  be  set  aside, 
aitiecHi  die  construction  of  the  statute  of  the  88  Geo.  8, 
c  78,  viz.  whether  the  Miliary  Register  came  within  the 
description  of  a  newspaper,  so  as  to  render  it  necessary 
to  have  the  plaintiff*s  name  and  place  of  abode  printed  in 
some  part  of  the  publication.  No  evidence  was  adduced 
to  diew  that  there  was  any  distinction  between  those 
nmnbers  of  the  Register  which  were  printed  for  weekly 
pabficataoD,  and  those  which  were  intended  to  be  bound 
up  at  the  expration  of  ox  months;  but  it  appeared 
ihej  were  all  printed  as  newspapers.  The  statute  of  the 
89  Geo.  8,  c.  79,  was  not  even  alluded  to.  No  distinction 
was  drawn  at  the  trial,  between  newspapers  and  books; 
and  as  no  evidence  was  given  to  support  such  a  distinc- 
tioa,  I  think  the  rule  ought  not  to  be  granted. 

Mr.  Justice  Pake. — It  appears  that  the  evidence  ad- 
duced at  the  trial  related  only  to  the  printing  of  the 
publication  in  question,  as  newspapers.  The  statute  of 
the  39  Geo.  8,  c.  79,  was  not  referred  to,  or  mentioned, 
nather  was  there  any  proof  that  that  statute  was  appli- 
caUe  to  the  present  case:  the  court,  therefore,  cannot 
now  listen  to  a  fact,  to  which  the  attention  of  my  brother 
DaOas  was  not  drawn  at  the  trial ;  and  I  therefore  am  of 

VOL.  n.  c  • 


18 


CASES   IN   HILAEY   TERM, 


1618. 


Marchant 

EVAWS. 


*  opinion,  that  if  the  present  rule  were  granted,  it  would 
not  only  be  attended  with  a  considerable  expense  to  the 
plaintifF,  but  that  it  would  ultimately  be  discharged. 


Mr.  Justice  Burrough  concurring. 


Rule  refused  (a). 


(a)  See  Johmon  ▼.  H^dtmij  1 1  iSotf,  180.  Lam  w.  Bcdgtm, 
2  Camp.  \A7,  S.C.ll  Etmt^  SOa 


Tuesday, 
Jan.  27. 

A  parcel  was 
sent  by  the 
defendants* 
^  ooach,  from 
Worcester 
to  London^ 
directed  to  be 
delivered  at 
the  latter 
place.    It 


Smith  v.  Horke,  and  others. 

This  was  an  action  of  assumpsU,  brought  to  recover  die 
sum  of  <£67 :  9s, :  6<i,  being  the  value  of  a  parcel  of  gloves 
sent  by  the  defendants'*  coach  from  Worcester  to  London^ 
directed  to  a  Mrs.  Robinson,  at  the  latter  place. 

The  first  count  of  the  declaration  stated,  that  in  con- 
oderadon  that  the  plaintiff,  at  the  request  of  the  defend- 
ants, had  delivered  to  them,  being  common  carriers  of 


arrived  in  Lon-  goods  for  hire,  certain  goods  of  the  plaintiff,  of  the  value 

taken  from  the  ®^  ^W),  to  be  by  them,  as  such  common  carriers,  carried 

coach  office  of  and  conveyed  to  London,  and  there  to  be  delivered  to 

the  defendants,         j^j^  Bobinson  for  a  reasonable  reward  to  be  there- 
m  a  cart,  under 
the  direction  of 

one  person  only,  for  the  purpose  of  delivery,  and  lost — Held,  that  the  de- 
fendants were  liable  for  such  loss,  as  it  amounted  to  gfou  n^igenoe,  and 
defeated  the  usual  notice,  that  they  would  not  be  accountable  for  a  loss  ex- 
ceeding £5. 

A  declaration  in  assumpsit,  stating  that  goods  had  been  delivered  to  the  de- 
fendants, as  carriers,  to  be  conveyed  by  them  for  a  reasonable  reward  t  and 
that  they  und^took  to  carry  them  safely  and  securely^  and  deliver  them 
accordingly,  and  assigning  for  breach  that  they  had  lost  the  same,  is  sufV 
ficient  to  admit  proof  that  they  had  been  guilty  of  gross  negligence. 
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five  psid  them,  the  defendants  undertook  safely  and 
aecuiel J  to  carry  and  convey  the  aud  goods,  and  deliver 
the  same  to  the  isaid  Mrs.  RMnson  at  London^  and 
assigned  for  breach,  that  they  had  not  carried  and  con- 
veyed the  goods  to  London,  and  delivered  them  there, 
either  to  die  said  Mrs.  RMnson  or  th^  plaintiff,  but 
that  on  the  contrary  thereof,  the  defendaqts  had  lost  the 


1818. 


Smith 

HOENB. 


The  aeoond  count  stated,  that  the  defendants  had  un^ 
derU|ken  to  convey  the  goods  to  London^  apd  deliv^ 
them  to  the  pliuntiff  therei,  within  a  reasonable  tim^  and 
asagned  abreadi  accordingly.  The  dedaration  also 
oontained  the  oomioaii  money  oouiit8.-r— The  defendants 
pleaded  the  general  issue 

At  die  trial  of  the  cause  before  Mr.  Justice  DdOat,  at 
OtdUhaUy  at  the  nttings  after  the  last  term,  it  was 
proved,  on  the  part  of  the  plaintiff,  that  the  parcel  in 
question  arrived  V  London,  and  was  either  stolen  or  lost 
from  the  defendants^  cart  there,  during  the  progress  of 
its  delirery,  and  that  the  cart  was  attended  by  hoe 
pexBon  only,  during  such  progress*  The  defence  was, 
that  the  plaintiff's  servant,  at  the  dme  the  parcel  was 
boolped,  knew  that  the  defendants  had  the  usual  nodce 
^iQxed  in  their  office,  ^  that  they  would  not  hold  them- 
fidyes  aoopuntaUe  for  cash,  writings,  or  any  ardde  above 
|be  va}ue  of  £^,  (if  lost)  upless  entered  and  paid  for 
iifypr^pg  to  its  value,  when  delivered  to  their  agents,^ 
iui4  that  he  also  knew  what  arudes  the  parcel  contained, 
and  that  the  size  of  such  parcel  would  not  denote  it  to 
be  of  more  than  the  limited  value. 

The  learned  judge  stated  to  the  jur^,  that  it  having 
been  proved  that  the  plaintiff  was  acquainted  with  the 
tenm  c^  the  notice,  and  that  as  no  quesdop  arose  on  the   * 
bulk  i)f  the  per^cdy  die  only  point  they  had  to  determine, 
was,  whether  the  defendants,  by  sending  th^  cart  with 

c« 
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one  man  only  to  protect  the  property  it  contained,  had  or' 
had  not  been  guilty  of  gross  negligence.  The  jury  con- 
adered  that  they  had,  and  consequently  found  a  verdict 
fi;>r  the  plaintiff  for  the  full  amount  of  his  demand. 

Mr.  Seijt  Best  now  moved  for  a  rule  nW,  that  this 
verdict  should  be  set  aside,  and  a  new  trial  granted.  He 
insisted  that  in  this  case,  no  charge  of  negligence  could 
be  imputed  to  the  defendants.  That  the  case  of  Beck  v. 
Evans  (a)  was  distinguishable,  as  the  plaintiffs  there 
declared  for  gross  negligence,  whereas  here  the  declarap- 
fion  was  founded  solely  on  contract,  and  not  tort,  nor 
was  any  charge  of  negligence  imputed  to  the  defendants 
in  the  breach.  Although  the  jury  had  found  by  thrir 
verdict,  that  there  bad  been  gross  negligence  on  the  part ' 
of  the  defendants,  still  the  plaintiff  could  derive  no  benefit 
from  such  verdict,  as  no  negligence  was  laid  in  the  declara- 
tion, and  therefore  no  evidence  could  be  admitted  to  prove 
it  The  defendants  contracted,  generally,  to  carry  parcels 
under  the  value  of  jSS,  and  if  they  exceeded  that  sum 
they  were  to  be  paid  for  accordingly.  In  Beck  v.  Evans^ 
the  pl^ntiffs  were  fully  apprised  of  the  negligence  of 
the  defendant's  servant,  and  the  dedsion  of  the  court  of 
Kin^s  Bench  in  that  case  had  been  narrowed  by  the 
subsequent  determination  of  the  court  of  Exchequer j  in 
Leo%  V.  Waterhouse  (6).  This  case,  however,  is  stronger 
than  ather  of  these,  as  the  defendants  were  not  prepared 
to  rebut  the  charge  of  negligence,  as  it  was  not  Ittd  in 
the  declaration. 

Mr.  Justice  Dallas. — The  defendants  in  this  case 
were  proprietors  of  a  stage  coach,  and  the  action  was 
T>rought  against  them  as  carriers.     It  has  been  contended 


(a)  16  EoMt^  244. (&)  1  PnVs  Exch.  Reports,  38a 
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fiv  tbe  plaintiff  that  althcHigh  he  was  aware  of  the  usual 
Dotioe,  that  thej  would  not  be  accountable  for  parcels 
above  the  value  of  £5 ;  yet  as  thej  had  been  guilty  of 
Diligence  in  not  having  delivered  the  parcel  in  question, 
they  were  still  liable,  and  that  such  notice  did  not  limit 
their  responsibility.  The  only  question  then  is,  whether 
the  d^mdants  conducted  themselves  with  n^Iigence? 
And  x  think  they  did,  and  that  the  plaintiff  sufficiently 
proved  that  they  had  done  so  at  the  trial.  If,  under  the 
tenns  of  the  declaration,  negligence  could  be  imputed  to 
the  defendants,  the  plaintiffs  evidence  at  the  trial  was  ad 
nusaUe,  and  it  was  not  then  objected  to.  It  was  left  to 
the  jury,  whether  gross  negligence  could  be  imputed  to  the 
defendants,  and  they  determined  in  the  affirmative.  The 
facts  were  tliese :  Parcels  which  arrived  in  London  by  the 
defendants^  coach,  were  sent  from  the  inn  where  it  stopped, 
in  a  cart,  to  be  delivered  at  the  different  parts  of  the  town 
to  which  they  were  directed.  This  cart  was  sent  under  the 
care  of  one  person  only,  and  the  parcels  left  therein  were 
OGDsequently  exposed  to  plunder  during  hi&absence  for  the 
poipose  of  delivering  others.  It  was  further  proved  that 
carriers  generally  sent  two  persons  to  deliver  parcels,  and 
that  the  defendants  had  frequently  done  so,  previous  to  the 
OGmmencement  of  the  present  action ;  although  they  had 
sometimes  entrusted  one  only,  as  was  the  case  on  the  day 
h  which  the  parcel  in  question  was  lost  The  jury  thought 
tlusto  amount  to  gross  negligence,  and  as  I  considered  the 
case  of  Beck  v.  Evans  to  have  been  decided  on  different 
grounds,  I  think  their  verdict  ought  not  to  be  dis- 
tuibed. 


1818. 
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Mr.  Justice  Pabk.— I  am  of  the  same  opinion.  The 
indulgence  given  to  carriers  by  limiting  th^  responsi- 
inUty  by  the  notices  usually  affixed  in  their  offices,  has 
occasioned  great  public  inconvenience.    The  courts  have- 
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lately  been  inclined  to  restrain  them.  The  pared  wds 
dearly  lost  through  the  negligence  of  the  defendants,  and 
the  usual  notice  given  by  them,  was  no  excuse  for  thdr 
misconduct  in  sending  one  servant  with  the  cart  to  de- 
liver parcels,  when  two  were  usuallj^  sent  Tlie  objection 
taken  to  the  declaration  by  my  brother  Best  is  groundless, 
and  I  think  the  verdict  which  the  jury  have  found  was 
perfectly  right. 

Mr.  Justice  Bukrovgh. — Enough  iq^pears  on  the  face 
of  the  declaradon,  to  shew  that  the  defendants  have  been 
guilty  of  negligence.  Carriers  are,  by  the  custom  of  the 
realm,  bound  to  carry  parcels  with  safeiy  and  security. 
The  nodces  now  usually  given  by  them,  were  never 
known  till  the  case  of  Forward  v.  Pittard  (a);  and 
these  notices  form  no  part  of  the  declaration.  The  de- 
claration is  therefore  good  in  its  old  form,  and  is  a  sdf^ 
fident  answer  to  such  notice,  if  it  express  that  the  carrier 
has  been  guilty  of  negligence.  Itcannot  but  be  lamented 
that  such  notices  have  ever  been  used,  and  recognised  as 
a  protection  to  carriers,  to  divest  them  of  their  respona- 
bility.     • 

Rule  refused  (6). 


(a)  I  Term  Rm.  27. (J)  See  Down  v.  Fnmont^  4  Camm. 

40.    Km  V.  immh  1  Hutu  ^«  ^-  Cm.  645. 
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Wednesday, 
White  v:  Rbeysb  and  anotlier.  Jan.  28. 

Toe  pUmiff  dedaied  against  the  defendants  in  trespatt,  ^^^J^^^if^t. 

fir  brenldiig  and  entering  a  piece  of  land,  described  by  ment  made  to 

bounds^  and  abuttals,  and  treading  dovn  and  con-  ^^^  by  a  com- 
missioner. 


the  grass  therein,  and  breaking  down  and  de^  under 


an  m- 


iHmpmg  the  fences,  and  oonyerting  the  materials  thereof  to  closure  act,  of 

their  ownuse.   The  defendants  pleaded,  first,  not  guilty ;  J^^jJ^^^^^^^ 

aalhstiyy  in  siAstmoe,  e  right  of  way  over  the  locus  in  fendants  had  a 

fMO  ftr>  a  eottage,  then  in  their  occupation.    To  this  the  private  right  of 

repBed,  that  the  locas  in  7110  was  a  part  of  ihYpiiL?o|  of 

waate  lands^  which  were  directed  to  be  indosad  the  act,  but 

bran  act  of  parliament,  made  and  passed  in  the  fifty-  which  way  was 

IndyearofAe  reign  of  his  present^^      That^d^'Sd'" 

dm  gtatnte,  a  oommissioiier  was  appcNnted  for  divid'mg,  amongst  those 

aDattiig,  and  indosing  the  said  waste  huids,  subject  to  ^mmlssioner^ 

tbe  powws  and  proviaons  contained  in  the  general  in-  appointed  for 

cIo8uiaactof41Gm8»al09.    That  the  plaintiff  was  ^*;^^JJJ^^^^ 

aoaed  in  bis  demesne^  as  of  f<te,  of  and  in  a  certain  operation  of 

meMiage,  and  by  reason  thereof  was  entitled  to  ^^mnm^^n  ^^ch,  as  to 

of  pMture  upon  the  lands,  directed  by  the  fonner  act  to  getting  out  or 

be  indosed.    That  the  ^comnusaoner  did  by  an  award  stopping  up 

duly  made,  set  out  and  allot  to  him,  as  a  compensation  l^^i^*  J^eral 

fir  his  right  of  common,  certam  parcels  of  knd,  of  one  of  inclosure  act, 

wUdi  the  loeui  in  am  ms  paml,  which  allotmeat  he  ^^  ^-d.^/cgi.) 
^  "^  may,  under  the 

nth  section  of 
the  btter  statute,  justi^  the  stopping  op  of  such  way,  without  any  directions 
from  the  commissioner  for  that  purpose  10  the  award,  or  any  other  road  being 
set  out  or  appointed  in  lieu  of  it. 

A  lejainderto  a  replication  in  trespass  for  stopping  up  a  private  way  under 
sniodwue  act,  alleging  that  the  commissioner  did  not  direct  the  way  to  be 
•topped  up,  or  give  any  orders  relating  to  tlie  satne,— or  by  his  awards  set  out, 
srsppoiat  any  other  way  in  Iicu4»f  it  is  bad  for  dqilicity. 
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(the  plaintiff)  accepted,  and  was  thereby  seized  thereof 
in  his  demesne  as  of  fee.  That  the  powers  and  pro- 
vifflOQS  contained  in  the  41  Geo.  8,  for  setting  out  and 
^apportioning  the  public  carriage  roads  and  highways  over 
the  lands  intended  to  be  allotted  and  inclosed,  and  to 
set  out  and  appoint  private  roads,  bridle-ways,  and  foot- 
ways, over,  through,  or  by  the  ndes  of  the  allotments 
were  not  varied  or  altered  by  the  BZ  Geo.  8,  and  that 
the  commisaoner  did,  in  pursuance  of  the  41  Geo.  S,  set 
out  and  appoint  the  public  carriage  roads  and  h^hways, 
through,  and  over  the  lands  so  to  be  allotted  and  indosed^ 
and  did  also  set  out,  and  appcnnt  such  private  roads, 
bridle-ways,  and  foot-ways,  over,  through,  and  by  the  ndes 
of  the  allotments,  made  in  pursuance  of  the  first  mentioned 
act,  as  he  thought  requisite.  That  the  way  claimed  by 
the  defendants  over  the  loctis  in  quo^  was  not  one  of  the 
roads  or  ways  set  out  by  the  commissioner:  By  reason 
whereof,  and  by  force  of  the  statute  of  the  41  Geo.  8, 
the  plaintiff  became  entitled  to  stop  up  the  way,  and  the 
defendants,  as  occupiers  of  the  cottage,  ceased  to  be  en- 
titled to  use  the  same:  Wherefore  the  plaintiff  erected 
fences  on  the  hcua  in  guoj  for  the  purpose  of  stopping 
up  the  way  there,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid. 

Rejoinder. — ^That  the  commisaoner  did  not,  in  or  by 
his  award,  order  or  direct  the  way  to  be  stopped  up,  di- 
verted or  turned,  or  give  any  orders  or  directions  touch- 
ing or  relatmg  to  the  same  way : — Or  in  or  by  hb  award 
set  out,  or  appoint  any  other  way  or  passage  to  or  fixxn 
the  cottage,  in  lieu  or  stead  of  the  way  in  the  last  plea 
mentioned. 

To  this  r^oinder  the  plaintiff  demurred,  and  asagned 
for  causes;  that  it  was  douUe  in*  this:  that  several 
matters  were  thereby  attehipted  to*  be  shewn  in  answer 
to  the  replication^  to  wit,  that  ihe  ommsmmr^  did  not^ 
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in  or  hj  his  awHid^  order  or  direct  the 'way,  in  the  last  1618. 

pka,  to  be  stopped  up,  diverted,  or  turned,  or  give  any        Whitx 
ordera  or  directions,  touching,  ooncemiiig,  or  rektbg  to  v. 

the  same  way.  And  also,  that  the  said  commissioner  Ruvss. 
did  not,  in  or  by  his  award,  set  out,  or  appoint  any  other 
way  or  passage,  to  or  from  the  cottage,  in  lieu  or  stead 
of  the  way  in  the  last  plea  mentioned.  Whereas,  one  of 
those  matters  only  ought  by  law  to  have  been  set  forth 
in  the  rejoinder.  And  that  the  rejoinder  was  no  answer 
to  the  plaintifTs  rephcation ;  and  that  it  was  too  general, 
jBuhifaiious,  and  uncertain. 
The  defendants  joined  in  demurrer. 

Mr.  Segt  Copley^  for  the  plaintiff,  submitted  that  the 
tqobder  was  defective  in  substance,  as  it  eontmned  two 
dbtintt  allegations,  and  as  the  commisooner  had  awarded 
the  land  in  question,  and  set  out  and  described  the  public 
and  private  roads,  in  pursuance  of  the  stat  41  Geo.  8, 
c  109, 9. 11  (a),  that  all  other  roads  and  ways  were  ip9o 
Jado  extmguished,  and  that  thenreplication  was  therefore 
suppcxtaUe  and  good. 

Vs.9eriX.Be8t J  contrL  The  88 G^.  8,  which  was  passed 
ibr indoung  waste  and  common  lands  in  Eriih^  in  thecounty 
f£Ken$j  gave  no  powers  to  the  commissioners,  as  to  setting 

(a)  By  which  it  is  eoacted^  **  that  afUr  such  public  and 
priTSte  roads  and  wavs  shall  have  been  set  out  and  made, 
as  are  appointed  by  the  commissionersy  -to  be  set  out  by  the 
8th  and  lOch  sections  of  that  act»  the  grass  and  herbagearising 
tbeieon,  shall  for  ever  belong  to,  and  be  the  sole  right  of  the 
proprietors  of  the  lands  and  grounds  which  shall  next  adjoin 
the  said  roads  and  ways  on  either  side  thereof,  as  far  as  the 
crown  of  the  road,  and  all  roads,  ways,  and  paths,  over, 
through,  and  npon  such  lands  and  grounds,  which  shall  not 
be  set  oat  as  aforesaid,  shall  be  for  ever  stopped  up  and  ex- 
tinguished, and  ^all  be  deemed  and  taken  as  part  of  the 
lands  and  grounds  to  be  divided,  allotted,  and  inclosed,  and 
shall  be  divided,  allotted,  and  inclosed  accordingly/* 
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out  or  stopping  up  raods,  but  1^  diem  eatiidy  to  the 
apentkm  of  the  general  iudosure  act,  41  Ceo.  S^c.  109. 
If  the  11th  section  of  that  statute  be  doubtful  hi  itstenus, 
it  beoomes  necessary  to  examine  and  consider  all. the 
dauses  in  that  act,  relative  to  atoppng  up  roads:  it  will 
then  appear  dear  that  the  plaintiff's  replication  cannot  be 
sustained:  if  it  could,  it  vould  be  a  great  hardship  to  all 
penoos  in  cases  like  the  present,  who  hada  r^ht  of  way, 
4uid  where  no  othor  way  has  been  set  out  or  directed,  to 
iay,  that  the  old  <me  was  virtually  stof^ped  up,  because 
the  oommisaoner  in  his  award  had  set  out  certain  public 
and  private  ways,  by  full  and  appropriate  lines  and  dsaory* 
tions,  but  did  not  notice  or  give  any  directions  about  the 
way  in  question.  There  was  only  one  road,  to  the  defend- 
ant's cottage^  whsch  had  hem  sto[f)ed  up  m^thout  j^vii^ 
them  any  notice ;  and  by  the  evident  oonstruction  of  the 
statute^  the  comnusnoneEB  must  set  out  another  road  in  lieu 
of  the  old  one^  which  they  may  ha^  directed  to  have  been 
at(^)pedup,  and  such  road  must  be  stopped  up  by  the  act 
of  the  oonunissioners,  and  not  by  the  parties  themselves. 
The  plaintiff  in  his  replication  has  admittel  the  existence 
of  the  former  way,  and  not  stated  that  any  other  has  been 
substituted  in  lieu  thereof;  and  if  the  defendants  had 
had  a  notice  of  a  new  rood  having  been  substituted,  they 
would  have  beoi  entitled  to  ^peal  to  die  sessions;  but 
bere^  the  way  was  wholly  extinguished  without  any  notice 
having  been  given.  By  the  8th  section  of  the  41  Geo.  S, 
'  thecommisffloners  are  required  before  making  any  allot- 
mentSy  to  set  out  and  i^point  public  carrii^  roads  and 
highways,  through,  and  over  the  limds  and  grounds  in- 
tended to  be  divided,  allotted,  and  inclosed,  and  to  div^ 
turn,  and  stop  up  any  of  the  roads  and  tracts,  upon  and 
or&c  all  or  any  part  of  the  said  lands  and  grounds,  as  he 
or  thqr  shall  judge  necessary,  so  as  sudi  roads  and  high- 
ways shall  be  and  remain  thirty  feet  wide  at  the  least; 
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ind  »  as  die  flame  riudl  be  set  out  in  sdcii  Hfet&a/a^  m 
AJl  upon  the  vbole  appear  to  them  tasost  commodioiis 
totlie  puUk;^  and  thej  are  further  required  to  prepare 
a  map  thereof,  to  be  deported  with  thdr  clefk,  laid  as 
soon  as  may  be,  after  sudi  carriage  roads  shall  hate  been 
set  out,  and  such  map  so  deported,  to  giye  notice  in 
some  newspaper,  to  be  named  in  such  Inll,  and  appoint  a 
meetings  at  which,  if  any  person  shall  object,  the  eom- 
nusnonefs,  with  a  justice  of  the  diTiston,  shall  determine 
Ihemntter;  and  it  is  also  prorided  by  thitt  section,  that  if 
Ae  comn^oners,  by  any  bill,  shall  be  empowered  to  stop 
up  any  old  road,  it  shall  not  be  done  without  the  order 
of  two  jusdces,  and  which  ahidl  be  subject  to  appeal  to 
the  quarter  sessions.  By  the  10th  section,  ^the  oonl- 
nusnoners  are  required  to  set  out  and  appcmit'  sudi 
private  roads,  bridle>ways,  foot-ways^  ditches,  drains^ 
fcc  in,  oyer,  upon,  and  thtou^,  or  by  the  sides  of  the 
dbtments,  to  be  made  and  set  out  in  pursuance  of  such 
ttd,  as  they  AtH  tlunk  requisite,  giving  siicH  notice,  and 
subject  to  such  examination  as  to  atny  private  roads  or 
paths,  as  are  above  teqtdred  in  the  case  of  public  roads.' 
This  latter  Section,  therefore,  bears  die  same  construction 
as  the  former,  and  the  same  notice  is  required  in  the  cases 
of  stoppbg  up  of  private  as  well  as  public  itieds.  If  a 
person  has  a  private  eidsfing  way  to  a  hoilse,  such  way 
caoDDt  be  extinguidied,  unless  anodier  be  set  out,  fuKy 
ansmring  the  purposes  of  sudi  vay.  A  way  can  aafy 
be  extinguidied  when  stopped  up  by  some  affirmative  ttot, 
or  order  of  the  oonmusnoners;  aftid  it  dbes  not  Bppsttr 
on  die  iaee  of  the  pleadings,  that  the  hcus  tri  $tio  was 
^tofppoA  up  by  the  direction  of  tiie  commissioner*  Al- 
thou^  the  rejoinder  might  be  objected  to  for  duplicity, 
yet,  if  either  rf  the  grounds  therran  stated  furnish  a  good 
answer  to  the  replication,  it  would  be  SuiBdent ;  and  it 
having  stated  that  the  oommisnoner  had  not,  by  his 
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.1818.         award,  set  out  any  other  way  to  the  cottage,  hi  liea  of 
White        ^^  ^^'^  ^^^>  ^  ^  g^'^  ^^^  substantive  answer.. 

Reeves.  j^^  Justice  Dallas. — ^If  the  words^  contain/ 

11th  section  of  the  41  Geo.  3.  are  dear  and  pf 
,  they  must  be  strictly  followed:  therefore  the  oii 
.  will  be  on  the  construction  of  that  clause.    But 
words  bear  a  doubtful  agnification,  I  perfectly  agr 
my  brother  Best^  that  he  might  have  recourse  to  argi 
.  and  con»der  the  construction  of  all  the  other  clauses! 
statute  relative  to  the  stopping  up  of  roads.     It  is  n 
sary,  therefore,  to  consider,  whether  any  such  doubt    «a 
arise.     The  appointment  of  public  and  private  roads  by 
the  commissioners,  is  separate  and  distinct.  TheSthsecdon 
,  directs  in  what  manner  notices  shall  be  given,  and  appoints 
other  regulations,  which  are  applicable  to  public  roads  only. 
The  10th  section  applies  distinctly  to  the  aj^intment  of 
.private  roads,  and  directs  how  they  shall  be  set  out    My 
brother  JS^  has  contended,  that  the  road  to  the  defendant's 
cottage  having  existed,  it  was  not  sufficient  to  stop  it  up 
until  another  had  been  set  out  for  the  same  purposes,  and 
which  ought  to  have  been  done  before  the  old  one  could 
be  extinguished ;  but  this  proposition  will  exceed  the  con- 
struction of  the  statute.  The  commisaoners  are  nowhere 
directed  to  set  out  another  road  in  lieu  of  one  which  may 
be  stopped  up,  but  it  appears  to  be  quite  the  reverse ;  for  by 
the  eleventh  section  it  is  enacted,  ^  that  all  roads,  ways,  and 
^  paths,'  over,  through,  and  upon  such  lands  and  grounds^ 
which  shall  not  be  set  out,  (although  such  roads  may 
have  been  in  existence)  shall  be  for  ever  stopped  up  and 
extinguished.    If,  therefore,  the  commissioner  does  not  set 
.  ,out  a  way,  it  must  of  necessity  be  extinguished,  and  the 
statute  does  not  provide  for  his  appointing  another  in 
lieu  thereof.     It  was  unnecessary  for  the  commisrioner 
to  have  declared  in  his  award,  that  the  road  in  questicn 
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irts  stopped  up,  for  the  statute  directs,  in  the  moot  pou- 
tiTe  terms,  ^  that  all  roads  which  shall  not  be  set  out, 
shaD  be  extinguished  for  ever.* 

Mr.  Justice  Paxk. — ^I  am  of  the  same  opinion.  It  is^ 
impossible  to  entertdn  any  doubt,  or  remain  unsatisfied, 
vhen  the  clauses  in  the  statute  of  the  41  Geo.  3.  have  been 
consdered.  Although  it  may  at  first  sight  a[^pear  a  hard- 
ship on  the  defendants  to  be  deprived  of  the  right  to  the 
way  in  question,  sdll  such  cases  must  often  have  occurred 
before.  In  the  8th  and  9th  sections,  the  commissioners  are 
authorized  to  appoint  public  roads,  to  which  a  certain 
degree  of  publicity  is  given,  such  as  giving  notices,  and 
appointing  meetings  and  siurveyors.  My  brother  Best 
has  supposed  that  the  same  notices  and  terms  contained 
in  these  sections  may  be  engrafted  on  the  tenth  and 
eleventh,  which  relate  to  private  roads;  but  the  very 
tenns  of  the  latter  negative  such  a  suppo«ution.  He  has 
also  inasted  that  the  commisrioners  must  do  something 
affirmati?ely;  but  as  by  the  eleventh  section,  'all  roads 
vhich  shall  not  be  set  out  afresh,  shall  be  for  ever  stopped 
up  and  extinguished,^  it  is  therefore  quite  clear  that  the 
light  to  such  roads  must  be  for  ever  determined. 

Mr.  Jusdoe  Bubbough. — ^The  only  question  in  this 
case  turns  on  the  construction  of  the  clauses  in  the  ge- 
neral indosure  act,  relative  to  the  setting  out  and  ap- 
pointing roads  and  ways.  The  IS  Geo,  3,  c.  78,  provides 
for  the  diverting  and  stopping  up  of  roads,  and  appoint* 
ing  and  setting  out  new  cmes  in  their  stead.  The  enact- 
ments contained  in  that  statute  are  against  the  construc- 
tion contended  for  by  my  brother  Be^  in  the  present 
caae,  and  the  legislature  had  that  act  before  them,  and 
fiiDy  contemplated  it  before  the  passbg  of  the  act  in 
qoertioo.    Tliis  act  has  provided  for  the  appointing, 
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diyartm^  nd  ttapfing  up  bolfa  of  puhlie  and  private 
vmda,  wad  has  enacted,  <  that  all  raoda  wbidi  ahould  wH 
be  aet  out,  Anild  be  ffztiqgiiulied.'  Tlie  l^gialatiiie^ 
theaefiare,  could  not  oontemjdate  the  construction  which 
Illy  Imyther  B«i  has  put  on  t^  statute,  the  most  operatiTe 
unosda  of  wfaicfa  aie, '  that  the  oonuniauoners  may  stop  up 
roads  forever,  whidi  shall  not  be  aet  out,^  whidi  clearly 
show  that  no  affinnattve  act  of  the  cornmissKWMfa  ia  no- 
Qessaiy  for  that  purpose. 

JudgBBent  for  the  plainiiflr* 


Wednesdqrt 
J8n.a8« 

If  it  appear 
donbtful 
whether  aibi- 
trators  had 
made  their 
award  either 
previous  or 
sub8e(|ueDt 
to  their  re- 
ceiving notice 
of  a  deed  of 
revocation, 
the  court  will 
not  stay  the 

groceedings,  * 
ut  leave  the 
party  to  plead 
such  award 
puis  darrein 
continuance* 


Lowes  p.  KxaxooK. 

Ma.  Sevjt  Petty  in  the  laat  term,  bad  obtained  a  rule 
fiifi,  that  the  proceedings  in  this  cause  should  be  stayed, 
011  the  ground  that  an  action  had  been  commenoed 
against  the  defendant,  by  the  present  plaintiff,  in  the 
month  c£  November,  1816;  that  the  action  b^g  then 
at  issue,  mutual  bonds  of  arbitratioo  were  afterwards 
duly  entered  into  between  the  parties,  to  submit  all 
Qiatters  in  difference  between  them  po  the  award  of  two 
aibttrators,  and  of  such  third  person  as  they  should  ap- 
pcnnt;  that  a  third  ntntrator  was  accordingly  i^pointeil, 
and  that  on  the  £6th  of  Odober,  1817,  the  defwdant 
-was  iitformed  by  on6  of  die  arbitrators,  that  the  award 
had  been  duly  nmde  by  them  on  the  preceding  day ;  and 
tiiat  on  the  fest  day  of  last  Mkhadmas  term,  he  wias 
served  with  a  notice  of  trial  for  the  adjourned  aittiiigs 
after  that  term. 
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The  rule  was  duly  enlttged  to  the  {MMit  teno,  and         Mi8» 

Lowcf 


Mr.  Sojt  Best  nofW  Aencd  eante  am  dMent%  whidi 
stated  that  about  half-paat  twdre  o'dock  in  die  after-  ^ 

aooB  af  the  tHh  of  Odsber,  bong  the  day  on  irUch  K>^odi« 
Ae  auraid  ifm  made,  the  atbitntort  wave  leywHad  to 
dArer  up  die  papers  reladre  to  the  matters  m  dis« 
pate,  irUdi  ett  Aeir  refusiiig  to  do^  die  pbmttA,  about 
heir  u  hour  afterwaidfly  eaceeuteda  deed  ofwfocatioa 
of  die  bonft  of  arbitration,  copies  of  wfaidi  were  duly 
nred  on  the  arlntrators  before  four  o*doek  in  the 
aftemooa  of  that  day.  That  on  the  Sffdi,  an  awaid 
hearii^  dale  the  peeoediag  day,  under  the  hands  and 
•eab  of  the  aiixtrators,,  was  left  at  the  ooundng-hoose  of 
dK  plaintifik-^-He  innsted  that  theie  were  no  grounds 
ibr  dUs  ap^ieation,  and  as  it  was  doubtful  whether 
die  nwazd  was  nuKle  by  die  arbitralort  pnnous  to  the 
deeS  of  revocadon,  that  it  would  be  a  question  proper 
to  be  raised  in  die  eause;  that  if  the  awaid  were  good, 
die  ddendant  mig^  plead  it  pm9  darrein  tonimumnM, 
when  die  pfamidff  night  hare  an  opportunily  ef  en. 
swerii^  it  If  a  rdease  had  been  given,  it  would  be 
no  ground  to  stay  the  proceedings,  but  constitute  a 
mere  mailer  of  defence;  and  as  it  does  not  iqppsar  but 
that  this  award  was  made  after  the  authority  of  the 
arintrators  had  been  countermanded  by  the  deed  of  r»* 
Tocadon,  it  was  thorcfbre  bad,  and  not  binding  on  the  . 
paztiesL  In  snpport  of  this  aseertion,  he  relied  on  the  case 
ofJUtMrT.  6mlrir(a).  The  dme  when  the  award  was 
made,  and  die  dreumstances  attending  die  delivery  of 
die  deed  of  revocation  to  the  aibitmtori,  cannot  be  ex- 
anoned  in  the  present  stage  of  the  cause;  but  if  the  de- 
fendant pleads  the  award,  the  axfaitnUorB  may  be  caHed 
cm  at  the  trial  to  prove  the  precise  dme  when  it  was 

■  -        -— .^^..^.^^ — ^ — ..^,-^,^_^ 

(a)  7  £ei^  608. 
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161 8.         made,  and  whether  it  was  fully  completed  before  they 
Lowes        received  notice  of  the  deed  of  revocation. 

KiBMODB.  Mr.  Sajt  Lms  (and  Mr.  Serjt  PeU  was  with  him) 
in  support  of  the  rule  observed,  that  if  the  award  were 
duly  made,  the  court  might  interfere  in  a  summary  way, 
and  stay  all  further  pxx;eedings  in  the  cause;  that  it  had 
b^n  merely  assumed  that,  the  isiward  had  been  made 
subsequent  to  the  deed  of  revocation ;  that  there  was  no 
proof  of  fraud  or  collusion  between  the  arbitrators,  nor 
any  inference  to  be  drawn,  that  the  revocation  was  served 
on  the  arbitrators  before  they  had  made  their  award,  as  it 
might  have  been  executed  b  the  previous  part  of  the  day 
on  which  such  deed  of  revocation  was  made.  If  the 
award  were  taken  to  be  the  sulgect  matter  of  a  plea,  it 
might  be  pleaded /itM  darrein  cantinuancey  but  still  the 
court  might  interfere.  The  notice  of  trial  was  given,,  not 
only  after  the  plaintiff  had  agreed  to  the  reference,  but 
even  after  the  award  had  been  duly  made ;  and  that  there- 
fore, under  the  circumstances,  the  proceedings  might  be 
stayed 

Mr.  Justice  Dallas. — The  authority  of  the  arbitrators 
to  make  the  award  in  questbn  has  been  denied  in  the 
plaintiff's  affidavits.  If  the  award  had  been  good,  the  case 
would  have  been  different;  but  the  court  cannot  decide 
on  tlus  motion  in  the  first  instance,  when  it  may  be 
doubted  whether  the  award  has  been  duly  made.  The 
defendant  is  bound  to  plead  the  award  puis  darrein  con- 
tinuance^ and  verify  his  plea  by  affidavit,  when  the  plain- 
tiff may  either  reply  or  demur,  and  the  award  will  i^ypear 
on  the  face  of  the  record. 

Mr.  Justice  Paek. — ^The  court  will  not  exercise  an 
equitable  jurisdiction  in  any  case,  where  the  plaintiff  ha& 
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disclosed  circumstances,  mmilar  to  the  present,  by  affi-  1818. 

davit    The  question  must  be  left  to  a  jury,  whether  Lowes 

tbe  srintratars  were  authorised  to  make  thdr  award  or  o. 

not,  and  whether  such  award*  was  duly  made,  previous  Kekmodb. 
to  their  receiving  notice  of  the  deed  of  revocation. 

Mr.  Justice  BcaaoueR  con'currdd/ 

Rufe  discharged. 


tliursday, 
Leigh  t*.  Sherrt.  Jmi.  29. 

Me.  Seijt.  Pell  applied  for  an  order  to  commit  the  de-  The  court  will 

fcndant  to  the  custody  of  the  warden  of  the  Fleets  on  an  "^^  g«*"* »" 

affidavit  which  stated  that  he  had  been  committed  to  mit  a  defendant 

HAester  gaol,  on  an  extent  issued  against  him  at  the  to  the  custody 

suit  of  the  crown,  for  certain  exdse  penalties.     That  the  ^f  ^|Jg  fyJe/** 

pbdntiff  had  sued  out  a  writ  of  habeas  corpus^  to  bring  who  had  been 

him  to  London^  as  he  required  his  testimony  as  a  witness,  fljj'^^^r .}?  *"*' 

in  a  cause  which  was  about  to  be  tried  in  the  court  of  sheriff  upon 

Kin^i  Bench. — The  crown  had  objected  to  his  removal  «"  extent,  and 

under  this  writ;  and  the  only  question  was,  whether  the  aTfli&« corpw^ 

plaintiff  was  to  be  deprived  of  the  testimony  of  tlie  de-  for  the  purpose 

fendant,  as  the  crown  had  not  given  its  consent  to  tlie  ®^*^'"g  **- 

change  of  custody.  witness  in  a 

civil  suit,  with- 

Mr.   Justice  DalitAs— This  court  cannot  interfere  out  the  express 
. ,  .  ^  ,  ^  ,       consent  of  the 

without  the  express  consent  of  tbe  crown.     I  remember  crown. 

a  ease,  where  Mr.  Justice  Heath  sent  back  a  prisoner 

under  nmilar  circumstances. 

Mr.  Justice  BuaaovGH. — The  plaintiff  might  have 
obtained  his  object  by  suing  out  a  writ  of  habeas  corpus 
sd  i€si\ficanduni. 

The  application  was  acoordingjiy  refused, 
vol.  If.  n 
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1818. 


Feb.  3. 

The  plaint'iflT  This  was  an  action  of  trover,  for  a  policy  of  insurance 

abroad  ordered  ^^  goods  in  a  ship  called  the  Aurora^  at  and  fiom  Pittau 

B.  Sf  Co.  in  to  Swinemunde, 

iffi^aanTn-  "^'^^  defendant  pleaded  the  general  issue  of  not  guilty, 

surance  on  liis  The  cause  came  on  to  be  tried  before  Lord  Chief 

account,  who  Justice  Gibbsj  at  the  sittbgs  at  GuUd/iaBy  after  the  List 

the  habit  of  Triniiff  term,  when  a  verdict  was  found  for  the  plaintiflv 

effecting  their    subject  to  the  opinion  of  this  court,  on  the  following 

own  insurances  ^^  ^ 

or  those  of         ^^*^* 

their  cor-  On  the  2Sd  of  Dfcember^  1818>  Messrs.  SptUoy  MoU 

"•P®"^"**'  lingy  4-  Co.,  of  London^  received  an  order  from  the  plain- 
order  to  the  tiff,  who  resides  at  Berlin^  in  /Vif^iia,  to  effect  an  in« 
defendant  surance  on  his  account  on  goods  therein  described,  and 

briklrl^iSio  ^«1"«1  *t  -^^ISO,  per  die  ship  Aurora,  from  PiOau  to 
acGordin^Ijf  Smnemunde,  in  a  sufficient  amount  to  cover  such  in^ 
^^^^  '^  '**  terest,  premiums,  commission,  &c. :— The  said  SpitiOy 
when  he  '  MoUingf  <$*  Co.  bang  merchants,  and  not  in  the  haint  of 
handed  over  effecting  their  own  insurances,  or  those  of  their  corre^ 
deboed  tnem  ^pondents,  delivered  to  the  defendant,  then  an  insurance 
wid)  the  pre*  broker,  in  partnership  urith  his  father,  since  deceased,  the 
"l^'^ff"  id^  following  written  order,  requiring  him  to  effect  the  in- 
the  amount  of  surance  on  the  same  day# 
those  premiums 

to  B.  Sf  Co,^  without  the  defendants  knowledge;  a  loss  being  subsequently 
claimed  Iw  the  plaintiff,  the  poiiey  was  re-delivered  by  B.ijr  Ok  to  the  de-> 
fcndant,  for  the  purpose  of  hi<  procuring  an  adjustment ;  there  was  au  open 
account  between  the  defendant,  and  S*  if  Co,,  and  in  1813,  they  were  in- 
debted to  him  in  2I»000^.  in  such  open  account,  induding  the  premiums  in 
question,  and,  in  18 14,  they  paid  him  33,000/.  on  account  of  losses  and  re- 
turns on  insurances  effected  for  them ;  and  in  the  latter  part  of  that  year,  the 
defendant  was  a  considerable  creditor  on  such  account — Hf Id fthni  under  these 
circumstances,  the  defendant  had  not  a  lien  on  the  policy,  either  for  premiums 
or  his  general  balance. 

Although  a  broker  mav  have  oarted  with  the  possession  of  a  policy,  still  if 
he  become  repossessed  thereof,  ne  has  a  lien  on  k  for  premiums  which  may 
be  unpaid. 
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Messrs.  Jotm  Barnard  and  Sen.  ^^' 

Please  to  insure  and  cover  premium,  commisnon,  &c.,  Levy 

£  820,  Valued  on  sugars,  I.  E.  6f.  7,  9, 10,  >  Baunarh. 

13, 14,  16, 16, 18,  90,  23,  «4.  j  ^^  ""^*' 
il840.  Logwood,  8202  pieces, 

i'SlfiO,  per  the  Aurora^  Captaifi  C  Green. 
Covered  is  2490  From  PiUau  to  Swinemunde. 

Deeetnber  23,  1813. 

iSjpt^to,  MoUingy  <$•  Ca 

Letter  of  ordc^,  daffed  Berlin,  1st  Dtceniber,  says  *  the 
copjr  of  the  bill  of  lading  had  been  forwaVdcd  to  us.** 

The  defeiidant*s  house  was  in  the  halnt  of  effecting  all 
the  insurances  for  the  house  of  S/naa,  MoUingy  4*  Co., 
and  for  their  correspdndents  by  their  iMxler,  and  they 
effected  the  insurance  in  question,  in  the  name  of  Spiitay 
MdBng^  Sf  Co:,  and  debited  lhen!i  with  the  premiums, 
uh)  handed  them  the  policy.  * 

Spina,  Moiling,'^  Co.  transmitted  an  account  of  such 
premiums,  aikid  of  their  commission  on  the  insurance,  to 
the  plaintiff;  and  the  pluntiff  paid  the  amount  to  Spiita, 
Moiling,  4r  Co.,  by  a  remittance  inclosed  in  the  follow- 
ing letter,  but  the  defendant  did  Hot  know  until  after 
the  insolvency  of  Spiita,  Moiling,  4*  C0.,  thdt  diey  had 
lieen  paid. 

Messrs.  Spiita,  Moiling,  ^r  Co.,  in  London. 

Berlin,  15  Feb.  1814. 

'*'  I  Wrote  to  you  on  the  8th  instant,  to  advise  you 

^  that  the  Aurora  {Green,  master)  was  not  yet  arrived, 

*  her  entering  into  a  Swedish  port  having  only  been  a 

*  Report,  wbich  did  not  prove  to  be  correct.     I  requested     - 

p2 
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1816.  *  you  therefore  to  procure  a  new  insurance. — It  is  with 

*  great  pleasure,  I  received,  yesterday,  your  letter  of  the 

*  Slst  December^  inclosing  insurance  account  on  «£280 :  3s, 

*  against  which  yon  will  do  the  needful  to  my  credit, 

*  with  the  enclosed 
il67 :  8*. :  9d.  18-25  Jan.  S  months  date  on  G.  Jefery 

and  So9^ 
jEin :  0*. :  7Jd-  1-28  do  PhiUip  k  LeCr 


£9,M :  45. :  4^(2.  together,  on  your  place,  first  at 
•  Messrs.  Reid^  Irving^  &  Co, 

(Signed)  •  WoOfUvy: 

A  loss  being  claimed  by  the  pliuntiff,  the  policy  was  in 
(or  about  the  month  of  June^  1814,  delivered  by  Spitta^ 
MaUingy  <$*  Co,j  to  the  defendant,  for  the  purpose  of 
•nabling  him  to  procure  an  adjustment  of  the  loss;  and 
actions  were  by  direction  of  the  plaintiff's  son,  who  was 
then  ia  Engfa$ui,  commenced  in  the  plaintiff's  name, 
agaiast  such  of  the  underwriters  as  refused  to  settle. 

Prior  to  the  commencement  of,  and  pending  such 
actions,  various  interviews  took  place  between  the  de- 
fendant and  the  plaintiff's  son  on  the  subject  of  com« 
promising  such  loss,  and  after  various  proposals  had  been 
made  as  to  the  amount  of  such  compromise,  three  of  the 
underwriters)  whose  subscriptions  amounted  Co  £550, 
agreed  to  compromise  the  loss  claimed,  at  «£70  per  cenU, 
making  the  sum  of  «£S85,  and  settled  the  amount  of  such 
compromise  on  their  respective  subscriptions,  in  account 
current  with  the  defendant,  who  passed  the  same  amount 
less  £l?l88.:6d.  brokerage,  to  the  credit  of  Spiita^ 
MoUingy  4"  Co.,  in  their  general  account  with  hfan,  under 
date  of  the  Slst  December^  1814. 


XX  THE    FIFTV-JKIGUTH   YKAR    OF    GEO.    III.  37 

The  plaintiff  shortly  after  drew  for,  and  Spittay  Mol'^  161 

Ixngy  4*  Co.  duly  paid  him  the  amount  of  such  oompro-  t!"^^ 

misedloss.  v. 

When  the  policy  was  delivered  by  Spitta^  Mottmg^  Barnard. 
if  Co.  to  the  defendant,  to  settle  such  compromised  loss 
with  the  under  writers,  he  was  aware  that  the  plaintiff  was 
the  owner  of  the  policy,  and  was  interested  in  die  proceeds 
thereof,  and  the  plaintiff  knew  that  the  defendant  was  the 
broker  who  had  been  employed  to  effect  the  insurance. 

The  defendant  being  requested  by  the  plaintiff's  son, 
prior  to  the  insolvency  of  Spitta,  Moiling^  4*  Co.t  to 
deliver  the  papers  relative  to  the  insurance  and  loss  to 
the  plaintiff's  attorney,  in  order  that  he  might  advise  on 
the  measures  to  be  taken  against  the  underwriters,  he 
delivered  all  of  them  accordingly,  except  the  policy,  which 
he  declmed  ta  part  with. 

There  was  an  open  account  between  the  defendant's 
house,  and  SpUta^  Moiling^  <Sr  Co,y  from  the  time  of 
effecting  .the  insurance  for  the  plaintiff  to  the  period  of 
Spiiia^  MoUinffj  <J-  Co.^a  bankruptcy. 

On  the  Slst  of  December,  1818,  Spitia,  MoUing,  ^ 
Co.  were  indebted  to  the  deiendant's  house  in  c£Sl,676» 
m  such  open  account,  including  the  premiums  of  insurance 
per  the  Aurora. 

In  the  course  of  tlie  next  ye^r,  SpittUy  MoOing,  <J-  Co. 
paid  to  the  defendant,  or  he  received  on  account  of  losses 
and  returns  on  insurances  effected  for  them,  the  sum  of 
•£39,000  and  upwards,  but  the  defendant's  house  in  the 
mean  time  continued  to  effect  other  insurances  for  the 
house  of  Spitta,  MolUngy  <$*  Co. 

On  the  31st  of  December,  1814,  the  defendant  was  a 
creditor  of  SpUta,  Moiling,  <$•  Co.  of  jf  6,684  on  such 
open  account,  and  during  all  the  time  aforesaid,  SpUta, 
MolRng,  4-  Co.  continued  indebted  to  the  defendants 
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1616.  house,  on  the  said  iiccount,  to  a  consideiTibly  greater 

.^*^  amount  than  the  premiums  of  insurance  in  question. 

'  9.  Before  the  commencement  of  this  action,  the  plaintiff 

Barnard.       juiy  demanded  the  policy  mentioned  in  the  declaration,, 
from  the  defendant,  who  refused  to  deliver  it. 

The  question  for  the  opinion  of  the  court  was,  whether 
under  these  cirpumstances  the  plaintiif  was  entitled  to 
recover.  If  the  court  should  be  of  opinion  that  he  was, 
the  verdict  for  the  plaintiC  was  to  stand,  otherwise  a^ 
Vjcxdict  to  be  entered  for  the  defendant 

Tlie  case  came  on  for.  argument,  this  day,  when 
•  Mr.  Serjt.  Copley  for  the  pUuntiff^observed,  that  as  he , 

bad  sent  an  order  to  SpUta^  McUing^  4r  Co^  to  effect 
an  insurance  on  his  account,  mid  as  they  employed  the  de- 
fendant to  effect  all  insurances  for  them,  either  on  their 
own  account^,  or  that  of  theiir  corespondents  ^.  that  the . 
defendant  must  be  fully  aware  tha(  Spkkiy  MoUingy  4"  - 
Co.  acted  merely  as  agents,  and  not  on  their  own  account ; 
and  that  this  c^se  therefore  must  be  governed  by  the- 
decision  of  the  court  of  King* 9  Bench,  in  that  of  Maans^ 
v.  Henderswi  (o),,  where  \K  was  determined,,  that  if  a 
policy  be  effected  by  an  agent  in  his  own  name,  he  being 
an  Englishman,^  and  informing  his  usual  broker  that  the 
property  was  neutral,,  was  a  suflScieiit  notification  to  such 
broker  that  the  party  acted  only  as  an  agent,  and  not  on 
his  own  account.    In  WeHweod  v.  BeU  (^);  Lord  Chief 
Justice  Gibbe  said,  <  The  only  question  was,  whether  the 
policy  broker  knew,  or  had  reason  to  believe  that  the 
person  by  whom  he  was  employed  was  only  an  agent.* 
On  the  authority  of  the9e  casefs,  therefore,  the  defendant 
could  have  no  lien  on  the  policy  for  his  general  balance. 


(a)  1  Eaa.  335* (*)  4  Camp.  353, 
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Anothar  questioD  might  ariae,  whether  he  were  entitled  to  1 8 1 6. 

such  lien  for  the  premiumft  due  in  respect  of  the  policy. —         ^"^ 
SpiUOy  MoUing^  4r  Co,  were,  in  fact,  the  agents  of  both  the  ',. 

plaintiff  and  defendant,  and  handed  over  to  the  latter  all  Bahnahd. 
the  instructiona  they  reoaved  for  effecting  policies  abroad, 
and  the  defendant  having  effected  the  policy  in  question  re^ 
turned  it  to  them.  The  plaintiffopuld  know  nothing  of  the 
defendant,  for  the  policy  was  effected  in  the  name  of  iSjpt^ 
McIBngy  ^  Co^  and  no  money  passed  between  them,  for 
die  defendant  delnted  SpiUa^  MoUing^  4*  Ca,  with  the 
pcemiuma.  The  defendant,  therefore,  having  known  that 
the  plaintiff  was  the  owner  at  the  time  the  insurance  was 
effected;  and  as  Sjriita,  Moiling^  4*  Co.  were  agents  of 
the  defendant  to  receive  the  premiums,  and  as  it  appears 
by  the  case,  that  he  had  received  more  than  he  had  paid 
in  the  open  account  between  him  and  Spiita^  4*  Co.  he 
he  cxHild  have  no  lien  on  the  policy;  and  the  plaintiff  was 
therefofe  entitled  to  recover* 

Mr.  Seijt  Basanqueij  corUriy  contended  that  this  was  a 
new  attonpt  to  get  a  policy  of  insurance  out  of  the  pos- 
session at  the  broker,  without  paying  the  premiums  which 
were  due  on  the  part  of  the  plaintiff.  In  the  cases  of 
Uaan$$  v.  Henderson^  and  Wesiwood  v.  Bett^  the  ques-  ^ 

tion  turned  on  the  defendants  lien  for  his  general  balance ; 
and  in  the  former  case,  it  was  decided  that  although  the 
broker  had  no  lien  on  thepcJicy  for  his  general  balance,  still 
that  he  was  entitled  to  retain  it  for  the  amount  of  the  pre- 
miums due  on  the  part  of  the  plaintiff.  The  defendant 
here,  having  sudi  hen,  had  not  discharged  it  by  having 
parted  with  the  pdicy  to  SpiUa^  Moiling^  4*  Co.^  when 
the  policy  was  effected,  for  in  the  case  of  Whikhead  v. 
fonf^UM  (a),  it  was  held  by  Lord  Mansfield^  that  a  policj^ 

(a)  Cwki'%  Bankrupt  Laws,  547 » 7th  edit. 
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1816.         broker  had  a  general  lien,  although  he  might  have  parted 
.^"^^  with  the  possession  of  the  policy,  and  if  it  come  again  into 

V.  his  hands  such  lien  revives.    In  this  case  the  pdicy  was 

Barnard,  returned  to  the  defendant,  by  the  voluntary  act  of  the 
principal,  without  fraud,  for  the  purpose  of  enabling  him 
to  procure  an  adjustment,  and,  therefore,  he  was  entitled 
to  retain  it  The  question  is,  whether  the  lien  re- 
mained, if  ^e  premiums  were  not  paid;  the  defendant 
was,  in  fact,  die  plaintiff's  agent  to  effect  the  poUcy ; 
and  akhougfa  the  latter  had  remitted  money  to  SpUkif 
MoUingy  4*  Co.,  the  defendant  was  ignorant  pf  that  fact, 
until  a,fler  their  insolvency.  It  had  been  sadd  that  they 
were  the  agents  of  both  parties ;  but  this  was  not  so,  for  they 
employed  the  defendant  as  their  broker,  who  had  a  lien  on 
the  policy  until  the  money  was  procured.  Whether,  thereu 
fore,  the  insurance  was  effected  for  the  plaintiff,  or  SpitiOy 
McUingy  4*  Co.j  still  he  had  a  lien  imtil  the  premiums 
were  paid.  He  had  always  a  balance  to  a  grealter  extent 
against  Spitta^  Moiling^  4*  Co.^  than  the  premiums  due, 
and  they  had  made  no  spediic  appropriation  for  those 
premiums  in  their  general  payments. -~<-He  cited  the 
cases  of  Newmardk  v.  Ctoy  (a),  Kiriy  v.  Tfie  Duke  of 
Marlborotigh  (&),  and  BosanqueC  v.  Wrajf  (c),  to  shew 
^  how  general  payments  might  be  applied.^  [Mr.  Justice 

Dallas.  The  defendant  claims  to  retain  the  policy  for 
premiums  only.  How  does  it  appear  by  the  case  that  those 
premiums  are  unpaid  P  The  balance  must  be  there  mis- 
■  stated.]  Lord  Chief  Justice  GtM^,  who  tried  the  cause, 
said  that  tlie  defendant  had  a  particular  lien  on  this  policy. 
The  defendant,  95  broker,  debited  Sptita^  McUingy  4r  Co, 
in  the  general  account,  and  received  the  amount  of  the 
losses  from  some  of  the  underwriters,  on  account  of 
the  loss  in  question,  which  he.  [daced  to  the  credit  of 

(a)  14  East,  %ZQ, — r-.(*)  2  Maule  ^nd  5e/.  IS.-:; — (e)  '^ 
Marsh.  319. 
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SpiitOf  MoUingf  4r  Co.      Although,  therefore,  he  had  isia 

reoenred  £385^  from  some  of  the  underwriters,  he  merely 
passed  the  amount  in  the  general  account 


Levy 


V. 

Babmaho* 


Mr.  Justice  Dallas. — This  case  has  been  incorrectly 
rtated,  and  the  point  left  for  the  consideration  of  the 
ooort  is  also  inaccurate.  It  has  not  been  confined  to  the 
quesdoD,  whether  the  defendant  has  a  lien  on  this  policy 
for  his  general  balance,  but  whether  he  is  entitled  to  re- 
UiD  it  (or  premiums.  It  is  quite  dear  that  the  policy 
was  effected  for  the  plaintiff;  and  it  is  equally  dear  that 
he  pud  the  premiums  to  Spiitay  MoUingy  Sf  Co.j  for  the 
purpose  of  having  the  insurance  effected.  There  was  no- 
tluDg  due  OB  account,  as  between  him  and  them ;  although 
the  pdicy  was  made  under  the  direction  of  a  foreign 
house,  yet  the  defendant,  as  broker,  was  entitled  to  re- 
tain  it,  untfl  the  premiums  had  been  paid. — The  ques- 
tioQ  then  is,  whether  such  premiums  have,  or  have  not 
been  paid;  if  not,  although  the  defendant  might  have 
parted  with  his  lien  on  the  policy,  still,  as  he  has  re- 
possessed himself  of  it,  such  lien  revives.  It  appears  that 
there  was  an  open  account  between  the  defendant,  and 
the  house  of  SpiUa^  MoUingj  4*  Co.  from  the  time  of 
cffectmg  the  insurance  for  the  plaintiff,  to  the  period  of 
dieir  bankruptcy ;  and,  that  on  the  81st  of  December, 
1813,  they  were  indebted  to  the  defendant,  in  <£21,676, 
in  sudi  open  account,  including  the  premiums  of  in- 
suranee  on  the  policy  in  question  ;  and  that  in  the  coiu*8e 
of  the  ncEt  year,  the  defendant  received  on  account  of 
insurances,  effected  for  them,  the  sum  of  c£Sd,000,  and 
continued  to  effect  other  insurances  for  them.  I,  there- 
fore, think,  that  on  the  facts  of  this  case,  the  premiums 
might  be  induded  in  this  settlement  of  account,  and  that 
the  defendant,  therefore,  is  not  entitled  to  retain  the 
policy. 
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Levy 
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Barnard. 


Mr.  Justice  Park. — I  think  ihis  accx>unt  included  ihr 
premiums  in  question.  There  can  be  no  doubt  but  that 
a  broker  may  retain  a  policy  for  particular  premiums 
which  may  be  unpaid^  and  that  if  he  parts  with  the  pos- 
session of  it,  he  has  still  a  lien  on  its  being  re-delivered 
to  him ;  but,  in  this  case,  before  he  got  back  the  policy^ 
Spitta,  MoUingy  4r  Co.  possessed  it,  who  were  fully  en- 
titled to  it,  and  when  it  was  returned  to  him,  he  knew  that 
the  plaintiff  was  the  owner.  Although  Spitta^  Moiling^  ^ 
Co.  were  indebted  to  the  defendant  in  <£^1,676,  in  1813; 
yet  the  «£33,000,  advanced  by  them  to  him,  in  the  foU 
lowing  year,  must  be  taken  to  cover  the  premiums  ia 
question,  and  if  the  court  were  to  decide  otherwise,  a 
broker  might  have  a  lien  on  a  policy,  although  tlie  pre*- 
miums  had  been  paid  more  than  once. 


Mr;  Justice  Bdrrough. — I  am  clearly  of  opinion,  that 
the  sum  of  ^fSS^OOO  received  by  the  defendant,  on  account 
ffom  Spittay  Mollingy  ^  Co.,  covered  the  premiums  in 
question,  and  a  policy  broker  would  be  placed  in  a  better 
situation  than  was  ever  heard  of^  if  he  were  allowed  to. 
teiun  polides,  after  accounts  had'  been  settled  between 
him  and  his  employers. 


Judgment  for  the  plaintiff. 
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1818. 

Sheldon,  and  others,  aasignccs  of  De  Roche,  and  Tuesday 

others,  Bankrupts,  v.  Rothschild.  Feb.  3 

This  was  an  action  for  money  had  and  received,  and  ^''  ^}  r^*"' 
came  on  to  be  tried  before  Mr.  Justice  PorXr,  at  the  dedings  with 
sitdags  after  Michaelmas  term,  1816,  when  a  verdict  was  .^*  ^  ^'* 
UmA  for  the  ptaintiiTs,  for  the  sum  of  of  168  :  8*.  :  94,  a„d7rt^ous 
with  liberty  for  the  defendant  to  move  to  enter  a  non-  to  their  bank- 
suit,  if  the  court  should  be  of  opinion  that  the  action  was  !'m?^^\?'^®'^  * 

.      .     ,  _        ^  ,.      .  1  hill  CD  them 

not  mamtainable.— On  apphcation  to  the  court,  m  Hilary  for  400^.  which 

tennlast,  for  that  purpose^ the  following  case  was  directed  ^^^X  accepted. 
,  ,     ,  ^  J  No  debt  WHS 

tobertated.  then  due  from 

The  pJaintifTs  are  the  assignees  of  Rodclph  Ischiffly  them  to  A.., 
deBoche,  John  Perrin,  Henry  Lewis,  and  John  SaniUel  JjeJiardr'^'' 
MotUfhus  Rochasy  who  all  became  bankrupts,  on  the  90th  indebted 
FAruary,  1816,  between  the  hours  of  ten  and  eleven  in  ^^  ^\^  '" 
the  monung;  and  a  commission  was  issued  against  them,  ^|)^„  i^^y 
healing  date  the  Sd  of  April  following,  under  which  the  drew  on  him 
FUodfS.  we«  duly  cho««  ludgoees.  bdng  Jjfb.?^- 

Pierious  to  their  bankruptcy,  the  bankrupts  had  deal-  Unce  due  from 
ings  with  a  Mr.  OtUj  of  Hamburgh;  and,  on  the  1st  j^jf  >»  case  the 
of  January^  1816,  Otie  drew  a  bill  on  the  bankrupts  [^  ^^^  *y^ 
br  /400,  payable  two  months  after  date,  which  the  This  bill  was 
baokrupts  accepted;— at  that  time  the  bankrupto  were  |^"^^]Jj^^ 
not  indebted  at  all  to  Ottey  but  they  became  indebted  ary^  and  on  the 

same  day  sold, 
by  them  to  the  defendant  for  iu  full  value^  to  be  paid  for  on  the  20th  of  the 
lame  month;  on  which  day^  B.  if  Co,  committed  an  act  of  bankruptqr,  and 
requested  the  defendant  to  keep  the  bill  at  tlie  disposal  of  ^.,  by  whom 
the  bill,  for  ACOL^  was  drawn.  On  the  23d  of  February  jL  accepted  the  bill, 
without  knowledge  of  the  bankruptcy,  and  paid  the  amount  of  it  when  it 
became  due,  to  Uie  defendant,  on  an  agreement  that  he  should  resbt  the 
dajmi  of  the  assignees.  A  t  that  time  the  bill  for  400/.  was  o?erdue  and  unpaid 
in  the  hands  of  il. ;  and  B,  Sf  Co.  were  indebted  to  him  upon  it,  in  more  tlian 
the  amount  of  the  bill  in  question. — UeUf  that  the  plamtifis,  as  assignees, 
could  not  recover  against  the  defendant,  as  he  stood  m  the  place  of  A.,  who 
wa8  a  creditor  of  the  estate  of  B.  Sf  Co.^  apd  that  this  therefore  was  a  case 
of  mutual  credit  between  him  and  the  bankrupts  before  the  bankruptcy. 
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to  him  soon  aftjerwards,  to  an  amount  of  «£286 :  11«. :  Set 
On  Friday y  February  16,  the  bankrupts  drew  a  bill  of  ex- 
change on  OtUy  for  jPieS:  8*:  9d.  payable  in  MarksBanco, 
being  the  difference  between  £400  and  ,£^36  :  \\b.  :  &£., 
which  would  have  been  the  balance  Oite  would  have  owed 
them  in  the  event  of  the  bill  for  .£400  bcmg  paid  wheu 
due.  The  bill  was  drawn  payable  to  the  bankrupt'aordert 
three  months  after  date,  and  was  by  them  sold  on  Change, 
on  the  same  day,  and  the  defendant  became  the  pur- 
chaser  for  the  sum  o(  £i6S:  83,  :  9d.  sterling,  to  be 
paid  for  on  the  following  Tuesday ,  the  20th  of  February. 
On  that  day,  between  the  hours  of  ten  and  twelve,  the 
bankrupts  sent  a  note  to  the  defendant,  stating  that  they, 
the  bankrupts,  were  compelled  to  suspend  their  pay- 
ments, and  therefore  they  should  not  call  for  the  amount 
of  the  bill  they  had  negotiated  on  Friday ^  but  requested 
the  defendant  would  keep  it  at  tlie  disposal  of  Oite^  of 
Hamburgh^  as  the  money  was  not  due  to  them,  till  they 
had  paid  the  bill  of  ^400,  due  on  the  4th  of  March. 
Otte  had  not,  in  point  of  fact,  accepted  the  bill,  for  £\  68 
8j.  :  2d.  on  the  90th'  of  February ^  as  it  had  not  reached 
him  in  the  intermediate  time,  between  the  drawing  of  it,  on 
Friday,  the  16th,  and  the  countermand,  on  Tuesday,  the 
5K)th  of  February.  On  the  same  day,  the  bankrupts  wrote 
to  Ottey  at  Hamburgh,  to  the  same  effect,  but  before  the 
arrival  of  the  letter,  Otte,  00  the  28d  oi  February,  accepted 
the  bill,  and  aflerwards  paid  the  amount  of  it,  when  due,  to 
the  defendant,  on  an  agreement  that  the  defendant  should 
reast  any  claim  of  the  as^gnees,  and  that  Otte  should 
indemnify  him  in  sa  doing.  At  that  time,  the  first- 
mentioned  bill,  for  <£400,  was  over  due,  and  unpaid  in 
Ott^^  hands,  and  the  bankrupts  were  indebted  to  him  upon 
it,  in  more  llum  the  amount  of  the  bill  in  question. — ^At 
the  time  when  this  action  was  brought,  the  amount  of  the 
bill  for  il  68  :  8*. :  9rf.  remained  in  the  defendant's  hands. 
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The  question  for  the  opinion  of  the  court  was,  whether  18 1 8. 

the  plaintiffs  were  entitled  to  recover  the  said  sum  of      sheldow 
^63  :&s.:9<L;if  they  should  be  of  that  opinion,  the  v. 

teidict  was  to  stand ;  if  not,  a  non-suit  was  to  be  entered.   ^^°  thschild. 

Mr-  SerJL  Z«w,  for  the  plaintiffs,  premised  that  the 
oiJy  question  was,  whether  the  defendant,  who  holds  the 
money,  as  a  stake^holder,  could  set  up  as  a  defence,  that 
though  he  received  a  countermand  from  the  bankrupts, 
after  the  bankruptcy,  lie  might  deprive  the  plaintiffs  of 
their  claims  as  assignees.  That  will  depend  on  the  ques- 
tion, whether  the  bankrupts  were  empowered  to  make  such 
countermand.  This  was  not  an  undue  preference,  neither 
could  any  blame  be  imputed  to  the  assignees,  and  this 
direction  had  been  given  after  an  act  of  bankruptcy  had 
been  committed.  The  defendant  held  this  money  for  the 
bankrupts,  and  it  must  be  therefore  subject  to  the  inter- 
vention of  the  bankrupt  laws ;  the  bankrupts,  themselves, 
were  incapable  of  giving  any  orders  to  affect  the  destina- 
tion of  the  funds  in  the  hands  of  the  defendant  This 
money,  bring  the  property  of  the  bankrupts,  ought  to 
have  gone  to  them ;  they  having  sold  the  bill,  the  bank- 
rupts would  have  received  it  in  the  ordinary  course,  and 
had  a  control  over  it  at  the  time  the  bankruptcy  was 
tommitted.  And  Otte  had  merely  the  equitable,  and 
not  the  legal  claim :  this  case,  therefore,  came  within 
that  of  Willis  v.  Freeman  (a) ;  and  the  countermand, 
given  by  the  bankrupts,  was  tantamount  to  a  dispodtion 
by  them  after  an  act  of  bankruptcy. 

Mr.  Serjt  Vanghari^  for  the  defendant,  observed,  that 
the  case  of  Willis  v.  Freeman  was  totally  inapplicable  to 
the  present,  as  there  the  funds  were  not  vested  in  the 
bankrupt,  but  the  assignees;   the  act   of  bankruptcy 


(a)  12  East,  656, 
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1818.         might  not  have  been  committed  when  the  bankrupU 
^-v-*  wrote  to  the  defendant,  requesting  him  to  keep  the  bill, 

Sheldon  ^^  ^  disposal  of  Oite;  for  it  is  stated,  in  the  case,  that 
KoTHscHiLD.  the  bankruptcy  took  place  between  the  hours  of  ten  and 
eleven  in  the  morning,  on  the  20th  of  February^  and  that 
the  letter  was  sent  before  twelve,  and  after  ten  on  the 
same  day  ;'^the  letter  contained  no  terms  of  control,  but 
merely  a  request  of  f(»>bearanoe. — OtUy  having,  there- 
fore, paid  the  amount  of  the  bill  to  the  defendant,  on  all 
agreement  that  he  should  renst  the  claim  of  the  assignees 
of  the  bankrupts,  the  plaintiffs  cannot  recover  in  thi^ 
action  against  the  defendant,  unless  they  could  have  re- 
covered it  against  Oite,  This  they  could  not  have  done, 
as  he  accepted  the  bill  for  .f  163,  after  th^  bankruptcy,  in 
ignorance  of  its  having  taken  place,  and  held  a  bill  for 
<£400,  accepted  by  the  bankrupts,  over-due,  aAd  unpaid 
when  the  bill  on  him  became  due. 

Mr.  Justice  Dallas. — On  the  facts  of  this  case,  it  is 
quite  clear  that  the  plaintiffs  are  not  entitled  to  recover. 
The  bankrupts  had  general  dealings  with  OUe^  previous 
to  their  bankruptcy;  and  a  bill  of  exchange  for  c£400  was^ 
on  the  1st  of  Januarjfj  1816,  drawn  by  him  on  them,  pay- 
able at  two  months  after  date,  which  the  bankrupts  ac- 
cepted. There  was  no  debt  then  due  from  the  bankrupts 
to  OUe;  but  between  that  day,  and  the  16th  ot February 
following,  they  became  indebted  to  him  in  the  sum  of 
'  <£SS6  :  11«.  :  Scf. ;  and  being  so  indebted,  they^,  on  the 
latter  day,  drew  on  Oite^  for  ;£163  :  8^.  :  9d.,  which  is 
tlie  bill  in  question,  being  the  difference  between  the 
o£'236  :  We. :  3(2.,  due  to  OUe^  and  the  <£400  bill  ac 
cepted  by  them  on  his  account.  Supposing  therefore  the 
bankrupt*s  acceptance  of  <£4fOO  had  been  paid,  the  ac- 
count would  be  balanced. — Otte  accepted  the  bill  for 
•£168  :  Ss.  :  9d.j  without  any  knowledge  of  the  bank- 


IN  THE   FtFTY-F.ICHTH    YEAB    OF   GEO.    III. 


4f 


tuptojr,  and  on  die  1 6th  of  February^  the  defendant  pur-  1 8 1 8. 

chased  the  biU  for  its  full  value,  to  be  paid  for  on  tlic       ^   ^'^ 

'  *  ,         Sheldoic 

day  the  act  of  bankruptcy  was  committed ; — the  bill  was  in  t;. 

the  possession  of  the  defendant  when  he  received  the  Uotiischild. 
countermand  of  the  bankrupts.  OtiCf  having  accepted 
this  HQy  was  compelled  to  pay  it  to  the  defendant;  but 
its  amount  was  not  due  to  tlie  bankrupts,  until  they  had 
pod  the  bill  of  <£400,  which  would  become  due,  on  the 
4th  of  March  following;  that,  therefore,  was  a  mutual 
trust,  between  OUe  and  the  bankrupts,  before  the  bank- 
ruptcy took  place.  If  the  plaintiffs,  as  assignees,  had 
Iirougfat  an  action  on  the  bill,  it  would  be  a  good  defence 
to  set  up  a  daim  on  the £400  bill  which  had  not  been  paid. 
Looking  at  the  question,  as  between  the  plmntiiTs  and 
OUCf  how  could  they  enforce  their  remedy  upon  this  bill? 
It  was  accepted  by  him  in  ignorance  of  the  bankruptcy 
of  the  drawers,  and  on  the  faith  that  the  bill  for  c£'400 
would  be  paid  when  due ;  this,  therefore,  was  a  mutual 
deafing  between  the  parties  before  the  bankruptcy,  and 
the  phnntifls  cannot  be  entitled  to  recover  either  by  the  law 
or  justioe  of  the  case,  or  tinder  the  particular  circumstances 
therein  stated. 

Mr.  Justice  Park. — This  case  must  be  considered  as 
VOtte,  himself,  were  the  defendant,  because  he  pmd  the 
amount  of  the  bill  to  the  present  defendant,  on  an  agree- 
ment that  he  should  resist  any  claim  the  asugnces  might 
make. — ^If  (Hte  had  been  defendant,  it  is  quite  clear  that 
theasagnees  could  not  have  recovered  from  him,  because 
theoonfflderationhad«endrely  fuled,  and  the  action  might 
be  successfully  defended  on  the  ground  of  mutual  credit; 
the  defendant,  therefore,  being  in  the  precise  situation  of 
Otte^  I  think  that  the  present  action  cannot  be  maintabed. 

Mr.  Justice  Bubbough. — If  this  action  could  be  main, 
tained,  it  would  have  the  effect  of  converting  tlie  bankrupt 
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1818.  1a vs  into  injustice  and  oppression.  How  can  the  plaintifi 

have  any  remedy  against  the  defendant,  if  they  could  not 
recover  from  Otief  for  they  both  stand  in  a  similar  situ* 
Rothschild,  ation?  Until  the  bankrupts  had  pSud  the  amount  of  the 
^400  biU,  no  action  could  be  maintained  against  OtU^ 
either  by  themselves  or  their  assignees ; — this,  therefore, 
is  clearly  a  case  of  mutual  credit. 

Judgment  of  nonsuit. 


Tuesday, 
Feb.  3. 


Meeitok  v.  Gilbee^ 


tion  of  feple-  ^Hisf  was  an  action  of  replevin^  for  corn,  cattle,  and 
vin^  for  taking  goods,  taken  in  the  plaintiff's  dwelling-house  and  closes^ 
the  plaintiffs  ^tuate  at  West  Thurrock,  in  the  county  of  Esux,  on  the 
4th  of  April,  1815.  The  defendant  avowed  the  taking 
of  the  said  com,  cattle,  and  goods,  a»  administriitriE  of 
William  Gilbeej  deceased:  because,  she  said^  that  one 
James  GUbee,  £br  the  space  of  two  years  and  a  half  next 
before,  and  ending  on  the  25th  of  December,  1809i  and 
from  thence  until  and  at  the  time  of  the  death  of  the 


goods,  the 
defendant 
avowed  under 
the  startirte  32 
Uen.B,C.  37, as 
admiui^stratrix 
of  ^.  B.  who 
was  seized  in 
fee ;  that  C. 


D.  held  the 

premises  as  tenant  to  him,  b}*  virtue  of  a  demise  made  to  him  C  D,,  at  and 
under  a  certain  yearly  rent ;  and  that  because  a  sum  for  rent  was  due  to  A.  B., 
at  the  time  of  his  death,  from  C.  /X,  and  still  in  arrear  to  tlie  defendant  as 
administratrix,  she  well  avowed  the  taking  of  the  goods  in  the  premises,  *  in 
which^  &c.'  the  sanoe  being  charged  with  the  payment  of  rent  to..'^.  B.,  and 
continuing  in  possession  of  the  plaintiff,  as  tenant  to  C!  l>-*it  appearing  that 
C  D.  was  possessed  of  the  premises  by  virtue  of  a  lease  for  twenty-one  years  ; 
it  was  objected,  that  the  defendant  was  not  entitled  to  distrain  under  the 
statute,  and  that  the  avowry  was  bad ;  but  the  court  held,  that,  as  the  tenancy 
did  not  appear  to  be  for  years,  and  that  as  it  was  unnecessary  for  the  defendant 
to  shew  how  the  plaintiff  became  entitled  to  or  held  the  premises,  the  avowry 
was  sufficient. 

Qvcrrf.— Whether  the  statute  32  Htn.  9.  c.  37,  extei^s  to  all  rent  services 
reserved  upon  leases  for  year?,  hs  well  as  upon  freehold  leases! 
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fldd  WUBam  GUbee^  held  and  enjoyed  the  said  dwcllbg- 
hoiue  and  doses,  as  tenant  thereof,  to  tlie  said  WilKatn 
GUbeCj  by  virtue  of  a  certain  demise  made  to  him,  the 
mi  James  Gilbee^  at  and  under  the  yearly  rent  of  <£S80, 
payable  hal&yearly,  on  the  84th  of  JunCy  and  the  SSth 
(£  December.— That  IVmiam  Gilbeej  for  and  during  all 
the  time  afimsaid,  was  seized  in  his  demesne,  as  of  fee, 
tjf  and  in  the  sud  dwelling-house  and  doses,  and  that  he 
died,  being  so  seized,  on  the  S4th  of  February^  1810 ; 
and  that,  on  the  9th  of  June  following,  administration  of 
bis  effects  was  duly  granted  to  the  defendant.— -That  be- 
cause  the  sum  of  jf  611 :  4f.,  pared  of  the  sum  of  ^700, 
of  the  rent  aforesaid,  for  the  ^aoe  of  two  years  and  a  half, 
ending  cm  the  S5th  oi  December  j  1809,  and  fit^m  tlienoe 
until  and  up  to  the  time  of  the  death  of  the  said  WiUiam 
GilbeejWBs  due  and  unpaid  to  him  from  the  sud  James 
GUbec,  and  fixMn  and  after  the  death  of  the  said  William 
GUbee,  unjUl  and  at  die  said  time,  when,^  Sec.  was  due  and 
in  axrear  from  the  said  James  GUbeCy  to  the  defendant,  as 
adaunistratrix,  (the  residue  of  the  said  sum  of  £1W  of 
the  rent  afiiresaid,  having  been  pud  and  satisfied,)  she, 
the  defendant,  aa  administratrix,  well  avowed  the  taldng  of 
the  corn,  cattle,  and  goods,  in  the  declaration  mentioned, 
in  the  said  din^Uing-house  and  doses,  in  which,  &c.  (the 
same  being  charged  with  the  payment  of  the  said  rent, 
and  chaigeaUe  to  the  distress  of  the  said  WiUiam  Gilbee, 
and  before  and  at  the  said  time,  when,  &c.  continuing, 
remaining,  and  bdng  in  the  possession  of  the  plaintiff  only 
by  and  from  the  said  James  Gilbee,  as  his  tenant  thereof) 
and  justly,  &c.  as  for  and  in  the  name  of  a  distress  for 
the  said  sum  of  ^^Gll  :  4^.,  parcel,  &c.  so  due  and  in 
mmstmfijhx^saidj  andirhich  said  sum  of  «£611 :  4a.  still 
mnains  due,  in  lurrear,  and  unpaid  to  the  defendant,  as 
administratrix  as  ^foresud. — There  was  a  second  avowry 

VOL.  II.  X 


1818 
Meuiton 

GiLBKE. 


50 


CASEft    IK    HILARY    TKKU, 


1818. 


Mbriton 

V. 
GlLBEC. 


similar  to  the  above,  except  in  stating  the  yearly  rent  to 
be  of  the  value  of  £9Q0  :  Ss.^  as  the  land-tax  had  been 
redeemed,  and  the  amount  thereof  added  to  the  rent, 
pursuant  to  an  agreement  between  William  and  James 
GUbee. 

To  the  first  avowry  the  plaintiff  pleaded  in  bar,  Jirstf 
that  the  said  James  Gilbee  did  not  hold  and  enjoy  the 
said  dwelling  house,  &c.  as  tenant  thereof,  to  the  said 
William  Gilbee^  by  virtue  of  the  said  supposed  demise.: — 
And,  secofidly^  that  no  rent  was  in  arrear  from  James 
to  William  Gilbee: — There  were  two  similar  pleas  to 
the  second  avowry ;  and  the  plaintiff  pleaded  j^dif  to 
bcth  the  avowries,  that  the  said  William  Gilbee^  in  his 
life-time,  and  at  the  time  of  his  deaths  was  seized  in  his 
demesne  as  of  fee,  with  the  said  other  things  in  the  «aid 
avowries  mentioned  and  referred  to,  of  and  in  the  said 
dwelling-house,  and  closes,  in  which,  &c.  with  the  ap- 
purtenances, and  being  so  seized  thereof,  he,  the  said 
William  Gilbee,  on  the  24th  of  February^  1810,  died 
intestate,  whereupon  the  said  dwelling-house,  &a  then 
and  there  descended  and  came  to  one  other  William 
Gilbee,  as  the  son  and  heir  at  law  of  the  said  William 
Gilbee,  in  the  said  avowries  mentioned,  and  thereupon 
the  said  William  Gilbee,  the  son,  on  the  day  and  year 
last  aforesaid,  became,  and  was,  and  still  hitherto  hath 
been,  and  still  is,  seized  of,  and  in  the  said  dwelling, 
house,  and  closes,  in  his  demesne,  as  of  fee. 

The  defendant  added  a  similiter  to  the  first  four  pleas, 
and  demurred  generally  to  the  last ;  the  jdaintiff  joined 
in  demurrer. 


The  cause  came  on  for  trial  before  Mr.  Seijt.  Bosanquet^ 
at  the  last  Spring  assizes,  at  Chelms/brd,  When  the  plaintiff 
having  consented  to  strike  out  the  last  plea,  to  which  th^ 
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defendflot  had  demuired,  without  prejudice  to  the  legal  iBt^. 

objecdons  to  the  ayowries, — an  order  of  Nisi  Prius  was 
made,  with  the  oonaent  of  the  parties,  that  a  verdict  should 
be  entered  for  the  defendant,  and  that  it  should  be  Gilbii 
refened  to  an  arbitrator  to  ascertain  the  amount  of  the 
arrnrs  of  reotHlcievt  the  time  of  the  said  WiUiam  GUbee'n 
deoenei  anid  then  nemaining  unpaid,  and  that  tlie  verdict 
should  be  entered  ibr  such  sum  as  he  should  find  to  be 
due  to  the  tiefendant,  which  order  was  afterwards  made  a 
rule  of  court-— The  arbitrator,  on  the  18th  of  June  last, 
duly  made  his  award,  of  and  concerning  the  matters  re^ 
fened  lo  him,  and  found  that  the  arrears  of  rent  due  to 
the  said  WURam  GUbee^  at  the  time  of  his  decease,  under 
and  hf  virtue  of  a  certain  demise  of  the  premises  men- 
tioned in  the  pleadii^  in  this  cause,  made  by  the  said 
WUEam  GUbu  to  James  Gilbee^  for  the  term  of  twenty- 
one  yews,  amounted  to  the  sum  of  .€167  :  4«.,  and  that 
tbesnd  sura  otXWt :  4«.  still  remained  unpaid,  and  that 
there  were  nootber  arrears  oTrent  due  to  the  Fa*d  fViUiam 
GUkej  m  the  time  of  his  decease.— Judgment  was  ac- 
coidu]^  «gned  for  «£167  :  4a.,  and  the  defendant's 
double  costs  were  afterwards  taxed  by  the  prothonotary 
atil79:&. 

Mr.  Serjt  OneioWj  in  die  course  of  the  last  term,  had 
obtained  a  rule  to  shew  cause  why  the  verdict  and  j«dg» 
Boent  diould  not  be  set  aside,  and  judgment  entered  for 
the  plaintiff,  or  why  the  last  pica  in  bar  and  the  demurrer 
thereto  should  not  be  restored,  on  the  ground  that  the 
defendant,  as  administratrix,  could  not  legally  distriun 
for  the  rent  avowed,  as  this  was  not  a  ca^  within  the 
prorisioii  of  the  statute  of  the  SSd  of  Henry  8.  c.  9rt.  9.  1, 
u  not  being  a  rent  in  fee,  or  for  life,  and  that  such 
objection  was  well  founded,  as  the  arbitrator  had  de- 
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termined  that  the  arrears  of  rent  due  to  William  GUbee,  at 
the  time  of  his  death,  accrued  under  and  by  virtue  of  a 
lease  made  by  him,  to  James  GUbeCj  for  the  term  of 
twenty-one  years. 

Mr.  Seijt  LenSi  (and  Mr.  Sefjt  Best  was  with  him), 
now  shewed  cause,  and  observed,  tliat  the  only  question 
turned  on  the  avowries,  which  were  founded  on  the  82d 
qS Henry  the  8th,  c.  87.  s.  1.  (a),  and  that  if  they  could  be 
supported,  the  defendant  was  entitftd  to  judgment  It 
has  been  objected,  for  the  plaintiff,  that  the  defendant 
could  not  avow  under  this  statute  as  administratrix  of 
JViSiam  GHhse^  as  James  GUbee  was  only  lessee  for  a  term 
of  years ;  but  allowing  this  objection  to  be  well  founded, 
it  does  not  appear  on  the  face  of  the  pleadings,  whether 
be  held  the  premises  under  a  lease,  or  by  purchase,  gift,  or 
descent,  but  it  is  merely  stated  in  both  the  avowries  thatr 
James  GUbee  held  the  premises  as  tenant  to  WiOiam; 
by  virtue  of  a  certun  demise,  under  a  yearly  rent;— ^ 
James  GUbee,  therefore,  might  have  a  freehold  interest 
in  the  premises;  it  does  not  even  appear  that  be  was 
tenant  for  years  only;  this  case,  therefore,  comes  ex^- 


{a)  By  which  it  is  enacted,  '  That  the  executors  and 
administrators  of  tenants  In  fee  simple,  tenants  in  fee  tail, 
and  tenants  for  term  of  lives,  of  rent  services,  rent  charges^ 
rent  seeks,  and  fee  farms,  may  distrain  for  the  arrearages 
of  all  such  rents  and  fee  farms  upon  lands  charged  with  the 
payment  of  tlie  same,  and  chargeable  to  the  distress  of  the 
testator  so  long  as  the  said  lands  continue  in  the  seisin  or 
possession  of  the  tenant  in  demesne,  who  ought  to  have  im- 
mediately paid  the  said  rent  or  fee  farm,  or  in  the  seisin  or . 
possession  of  any  other  person  or  persons,  claiming  the  said 
lands,  only  by  and  from  the  same  tenant,  by  purchase,  gif), 
or  descent,  in  the  manner  and  form  as  their  testator  might  or 
ought  to  have  done,  in  his  life-time :  and  the  said  executors 
and  administrators  shall,  for  the  same  distress^  lawfully  make 
avowry  upon  their  matter  aforesaid.* 
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fteasij  under  the  statute  of  HeHty  the  8th,  and  in  the 
cBKcf  Andrew  Ognett  (a) f  a  distress  was  made  upon  a 
teDsnt  at  will. 

Mr.  Seijt.  Onslow^  in  support  of  the  rule,  insisted  that 
Che  statute  of  Hen.  8.  could  not  apply  to  this  case,  and 
that  tfaoe  must  be  a  privity  of  estate  between  the  personal 
fqpresentatiTe  and  the  lessor,  to  empower  the  former  to 
•distrab ;  that  that  statute  could  not  extend  to  any  case 
vbeie  the  owner  is  possessed  of  lands  in  demesne. — It 
appesred  from  the  case  cf  Pawel  v.  KUKck  (ft),  that  in 
an  acdon  of  trespass,  where  the  defSsndant  had  distnuned 
the  plaintiflr^s  goods  for  rent  due  to  his  testator,  upon 
a  lease  for  years,  Lord  Chief  Justice  Lee  hdd  it  to  be 
•witbin  the  statute;— but  this  was  a  mere  Nisi  prius 
deciaon,  and  questionable,  as  being  in  contradiction  to  all 
the  previous  authorities.  In  the  case  of  Reuvin  t. 
fVaOM  (c),  it  was  dedded  that  the  S2  Hen.  8.  only 
ga?ea  xeaoedy  by  way  of  distress  fm*  rents  of  freehdd.-^ 
Ogndti  eaae  (d)  was  for  a  rent  charge,  and,  therefore, 
vithin  the  atatate.  In  Turner  v.  Lee  (^),  it  was  hdd, 
•that  cm  the  death  of  a  grantee  of  a  rent  for  years,  if  he  sO 
long  £?e,  his  personal  representative  could  not  distrain 
by  virtue  of  the  statute.  In  Wcde  v.  Marsh  {f)  it  was 
decided,  that  if  a  lessee  for  ninety-nine  years  make  a 
lease  for  forty  years,  reservbg  rent,  and  arrearages  incur, 
and  afterwards  the  lessee  for  ninety-nine  years  die^  by 
which  die  reversion  and  arrearages  descend  to  his  exe^ 
cutors,.  such  executors  may  distrain,  because  their  ar- 
rearages were  never  severed  from  the  reversion,  and 
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which  reversion  belonged  to  them,  inasmueh  as  they  re- 
presented the  testator,  and  it  was  not  like  a  case  where 
the  reversion  descended  to  the  heir,  and  the  arrearages 

went  to  the  executor.     In v.  Cooper  (a),  it 

was  held,  that  if  a  lessee  for  years  astfgned  his  term,  he 
could  not  distrain  for  rent ;  and  the  court  there  said,  there 
was  no  such  thing  as  a  rent  seek,  rent  service,  or  rmt 
chaige,  issuing  out  of  a  term  for  years.  Beades  these 
authorities  being  against  the  defendant's  right  to  distnun, 
the  avowries  were  bad  in  substance,  as  they  had  not 
shewn  what  interest  William  GUbee  had  in  flie  premiaea 
at  the  time  of  his  death ;  that  it  merely  appeared  that 
James  GUbee  held  as  tenant  to  William^  hy  virtue  of  a 
certain  demise,  and  that  it  did  not  appear  whether  sudi 
holding  was  for  life,  or  for  years,  and  that  therefore  both 
these  avowries  were  bad.-— But, 

The  court  held :  That  as  the  tenancy  did  not  appear 
on  the  face  of  the  avowries  to  be  for  years,  and  that  aa 
it  was  not  necessary  for  the  defendant  to  shew  that  they 
were  held  by  purchase,  ^,  or  descent,  that  such 
avowries  were  sufScient,  and  that  the  rule  must  conse- 
quently be 


Discharged. 


(«)  2  Wih.  $75. 
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Bbooks,  assignee  of  Carbutt,  a  bankrupt,  r.  Sowkrby     Wednetdajp 
and  another.  i'eb.  4. 

This  was  an  action  of  cusumpait^  for  goods  sold  and  Ifanicrchant 

delivered ;  and  brought  by  the  pbuntiif,  as  assignee  of  of  exclianire 

CairiuUf  a  bankrupt,  to  recover  the  sum  of  £95  :  4^.,  after  the  issuing 

being  the  balance  of  an  account  due  from  the  defendants  »  comraission 
7  1     1  1^      .         r.      .        1  of  bankrupt, 

to  the  bankrupt,  at  the  time  of  issumg  the  commission,      of  which  he  had 

At  the  trial  of  the  cause,  before  Mr.Baron  Wood,  at  the  "®  notice,  and 
last  assizes  far  LancaHery  the  defendants  having  admitted  [^^  bondjide 
the  petitioning  creditor*s  debt,  the  act  of  bankruptcy,  and  holder, «.//r/i/, 
the  asagmnent  to  the  commissioners,  the  facts  of  the  case      *  ^^     P"^" 
were  as  follows :  protected  by 

The  bankrupt  was  a  merchant  at  Manchester^  and  in  ^  '^^^'  *i^-  ^^' 
ihecouiaeof  his  business  sent  to  the  defendants  in  LofidoUy  subsequent 
some  muslins  for  sale,  amounting  to  the  above  sum:  On  statutes  46  and 
the  27th  of  August,  the  bankrupt  committed  an  act  of  fsguTng  ^'com- 
hankniptcy,  and  a  commission  was  duly  issued  on  tlie  mission  is  de- 

7th  of  Octoftrr  foUowing.— The  brother  of  the  bankrupt,  *^^«^®^  *<^  ^  » 

I  ^    1 .     .      .  1     .        X'       ^  n         sufficient  no- 

vho  managed   his  busmess    during  his  absence  from  Uceofaprior 

Manchester,  wrote  to  the  defendants,  desiring  their  per-  *ct  of  bank- 
mission  for  him  to  draw  upon  them  in  the  name  of  his  beencom^*"^ 
brother,  for  the  balance  due  to  the  latter;  to  which  the  nutted, 
defendants  replied,  stating  that  they  were  willing  to  ac- 
eept  a  bill,  drawn  upon  them  for  the  amount,  provided  it 
would  not  become  due  until  the  7th  of  February ;  but 
they  added,  tliat  it  would  be  more  correct  for  the  bill  to 
be  drawn  by  the  bankrupt ;  and  that,  at  all  events,  they 
would  not  accept  it,  without  receiving  a  written  order 
ftom  him.    In  conesquence  of  these  nq;otiaUoni,  a  letter 
was  received  by  them,  from  the  bankrupt,  at  his  house 
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\fk  Mancfiester^  inclosing  a  stamp  in  blank,  signed  by  the 
bankrupt,  and  directing  either  his  father  or  brother  to 
fill  it  up.  A  bill  of  exchange  was  accordingly  filled  up, 
purporting  to  be  dated  on  the  4th  of  October ;  but  which, 
in  fact,  was  drawn  on  the  lOlh^  requesting  the  defendants 
to  pay  four  months  after  date  to  the  order  of  the  bank- 
rupt, <£95  :  4«.,  value  received,  which  the  defendants 
accepted  on  the  80th,  being  twenty-three  days  after  the 
date  of  the  commission  of  bankruptcy.  The  eommisdion 
was  not  opened  until  the  Sd  of  Novemb^,  nor  notified  in 
the  Gazette  until  the  5th.  It  did  not  appear  that  the 
defendants  were  aware  that  such  commission  had  issued, 
nor  was  there  any  evidence  to  raise  a  presumption  that 
they  were  apprised  of  tlie  state  of  the  bankrupts  affairs, 
when  the  bill  in  question  was  filled  up.  The  defendants 
paid  the  bill  on  the  7th  February\»sX,  to  the  then  holders, 
Messrs.  Greaves  4*  Co. 

It  was  contended  for  the  pTalntiffthat  as  the  defendants 
liad  accepted  the  bill,  not  only  after  an  act  of  bankruptcy 
had  been  committed,  but  aflter  the  commission  had  been 
issued,  that  the  payment  was  invalid,  and  that  its  amount 
was  due  to  the  plaintiff,  as  assignee;  that  this  could  not 
be  considered  a  bondjide  payment,  within  the  statute 
1  Jac.  1.  c.  15.  s.  14,  but  that  die  46  Geo.  8.  c.  135, 
and  49  Geo.  3.  c.  121 ,  excepted  payments  made  to  a  bank- 
rupt, after  the  issuing  of  the  commission,  which  fact  was 
to  be  considered  as  a  sufficient  notice  to  all  the  world  of 
an  act  of  bankruptcy  having  been  committed. 

On  the  part  of  the  defendants,  it  was  submitted,  tliat 
these  latter  statutes  did  not  affect  the  statute  fj£  James, 
which  protected  debtors  in  all  bonAJide  payments  made 
to  the  bankrupt,  notwithstanding  any  act  of  bankruptcy, 
provided  such  act,  or  the  insolvency  of  the  bankrupt,  was 
not  known  to  the  party  making  such  payment.  That  the 
46th  and  49th  of  Geo.  8.  did  not  affect  the  statute  of 
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Jamtij  as  those  acts  were  framed  to  extend  to  thote  cases 
0n]j,  which  were  not  prorided  for  by  that  statute. 

The  learned  judge  was  of  opinion,  that  tliose  latter 
sets  SA  not  affect  the  statute  of  James ;  and  left  it  to 
die  jury  to  determine,  whether  tlie  defendants  had  notice 
ofan  act  of  bankruptcy,  or  the  insolvency  of  the  bank- 
nipt,  who  was  the  drawer  before  they  accepted  the  bill ; 
sod  after  recapitulating  the  evidence,  intimated  it  as  his 
opinion,  that  no  such  mference  could  be  drawn. 

With  this  opinion  the  jury  concurred,  and  aooNrdiqgly 
found  a  verdict  for  the  defendants. 


!€I8. 
Bkooks 


BOWERBT. 


Mr.  Serjt.  Lens^  in  the  last  tiem,  had  obtained  a  rule 
m#i,  that  this  verdict  should  be  set  aside,  and  a  new  trial 
granted ;  and  observed,  that  the  only  question  was,  whe- 
ther the  defendants,  having  accepted  a  bill  of  exchange, 
after  the  bankruptcy  of  the  drawer,  which  appeared  to 
have  been  drawn  before,  must  not  be  deemed  to  have 
had  notice  of  an  act  of  bankrupcy  having  been  ccHnmitted 
in  oompfiaiice  with  the  statutes  46  Geo.  S.  c.  185,  and  49 
C«>.8.c.l21. 

Mr.  Seijt.  Bloaset  now  shewed  cause,  and  submitted, 
that  the  only  point  to  be  couittdered  was,  whether  the 
isfiuiDg  a  coDimiiBion  of  banktupt,  under  the  provisions 
contained  in  the  46  O^.  3.  c.  185.  s.  8,  and  the  49  G^.  S.  r. 
121.  M.  1  and  S,  should  be  deemed  notice  of  a  prior  act 
of  bankruptcy  having  been  committed,  so  as  to  control  the 
14di  section  of  the  statute  1  Jac.  1.  r.  15  (a).— The 


(a)  By  which  it  is  provided,  '*  That  no  debtor  of  a  bank- 
nipt  be  thereby  endangered  Tor  the  payment  of  his  or  her 
debt,  truly  and  h<m&Jide  to  any  such  bankruptt  before  such 
time  as  he  shall  understand  or  know  that  he  is  become  a 
baaknipt." 
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finding  of  the  jury  was  conclu»ve,  as  to  the  deiendantV 
having  accepted  the  bill,  without  knowledge  of  the  bank- 
ruptcy. Both  the  bankruptcy  and  commission  were  un- 
known to  the  defendants,  until  such  bankruptcy  Jiras 
notified  by  the  Gazette^  which  was  the  only  legal  and 
effective  notice.  The  commisuon  has  merely  the  effect 
of  putting  legal  process  in  motion ; — the  issuing  a  com- 
mi3sion,  in  London,  could  not  be  deemed  notice. of  the 
bankrupt's  having  committed  an  act  of  bankruptcy,  at 
Manchester. — The  first  section  of  the  49th  Geo.  S.  c. 
121,  repeals  the  third  section  of  the  46th  Geo.  3,  as  far  as 
striking  a  docket  shall  be  notice;  and  the  second  sec- 
tion of  the  49  Geo.  S.  shews,  as  to  what  particular  cases 
the  issuing  of  a  commission  shall  be  deemed  notice; 
namebff  in  cases  of  executions  and  attachments  against 
the  lands  or  goods  of  bankrupts;  and  as  this  was  a  case 
wholly  inapplicable  to  either  of  these  proceedings,  it  was 
protected  by  the  statute  of  James;  and  the  defendants 
were,  therefore,  entitled  to  retain  their  verdict. 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  was  stopped  by 
the  court. 

Mr.  Justice  Dallas. — Both  the  statutes  of  the  4f6th  and 
49th  Geo.  S.  enact,  that  the  issuing  a  commission  of  bank- 
rupt shall  be  deemed  a  sufficient  notice  of  a  prior  act  of 
bankruptcy  having  been  committed ;  and  the  first  section 
of  the  49  Geo.  S.  repeals  so  much  of  the  provision  contained 
in  the  46th,  as  declared  the  striking  of  a  docket  to  be 
sufficient  notice ;  and  the  second  section  confirms  tlie 
provision  of  the  46th,  which  declares  the  issuing  a  com- 
mission to  be  deemed  such  notice. 


Mr.  Justice  Park. — Before  tlie  passing  of  the  49t1i 
Geo.  8,  the  striking  a  docket  was  deemed  to  be  suf- 
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fident  oocioe  by  the  provision  contained  in  the  46  Geo.  8. 
1. 8 ;  and  although  the^eoond  clause  of  the  49th  be  ef- 
fective, notwithstanding  any  prior  act  of  bankruptcy,  as 
to  executions  and  attaphments ;  still  it  is  provided  by  that 
KcCioD  that  the  issuing  a  commission  of  bankrupt,  (at 
though  such  commisaon  should  afterwards  be  superseded), 
ihould  be  deemed  notice,  if  it  should  appear  that  an  act 
of  bankruptcy  had  been  actually  committed  at  the  time  of 
isuing  such  commission. 


1618. 


Brooks 

V, 

SowaRBT. 


Mr.  Justice  BuRRouGH. — The  only  question  is,  whether 
the  bill  of  exchange  in  this  case  having  been  accepted  by 
the  defendants,  after  the  act  of  bankruptcy  and  the  issuing 
the  oommisaon,  such  bill  being  drawn  before,  they  are 
lisUe  to  the  plaindff,  as  asngnee.  The  proviso,  in  the 
46  Geo.  S.,  as  to  striking  a  docket  only,  is  repealed  by 
the  49th,  by  which  the  issuing  a  commission  shall  be 
deemed  a  sufficient  notice,  if  it  should  appear  that  an  act 
of  bankruptcy  had  been  committed,  previously  to  issuing 
iudi  oommisBion. 


Rule  absolute. 
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Casburk  V,  Reid,  Aienff  o£  Hertford. 


In  on  action  '^^^^  ^^  *°  action  brought  against  the  defendant,  for 
against  a  sheriff  an  escape.  The  declaration  stated,  that  John  Devai  was 
the  ^"l^mtff^'  indebted  to  the  plaintiff,  in  the  sum  of  £40,  on  a  cause  of 
averred  in  his  acdon  before  then  accrued,  to  recover  which,  the  plaintiff 
declaration  that  gued  out  a  writ  of  capias,  directed  to  the  sheriff  of  Hert- 
dowd'foVbail,  ^^»  which  writ  was  marked  for  bail,  for  £19,  and  up- 
by  virtue  of  an   wards,  by  virtue  of  an  affidavit  of  the  cause  of  action  of 

affidavit  of  the  the  plaintiff  in  that  behalf  before  then  made,  and  duly 
plaintitt  scause  «^  i.  ,     ^  /*  i 

of  action,  be-  filed  of  record  in  this  court  according  to  the  form  of  the 
fore  then  made  statute,  8cc. 

of  record.  ^^  ^^  *™^  ^  ^^  cause,  before  Lord  Chief  Justice 

Held  J  that  the  Ellenboroughf  at  the  last  assizes  for  Hertford,  the  affidavit 
an°  ffic*' CO  V  *^^**»  ^"  ^^^  original  action,  and  the  writ  o£ capias  issued 
of  the  affidavit  thereon,  were  proved  by  office  copies ; — ^when  it  was  con- 
wM  sufficient  tended,  for  the  defendant,  that  the  original  affidavit  of  the 
plaintiff  should  have  been  produced.  And  the  case  of 
Webb  v.  Heme  (a)  was  relied  on,  where  it  was  held  that  in 
an  action  of  escape  against  the  sheriff,  if  the  plaintiff  aver 
in  lus  declaration,  that  J.  S.  was  arrested  under  a  writ,  in- 
dorsed for  bail,  by  virtue  of  an  affidavit  now  on  the  record, 
he  must  produce  the  affidavit  in  evidence,  though  the  latter 
part  of  the  averment  was  unnecessary.  His  Lordship, 
on  the  authority  of  that  case,  directed  a  nonsuit  to  be 
entered. 


to  prove  such 
averment, 


Mr.  Seijt  OnshWj  in  the  last  term,  had  obtained  a 
rule  nisi,  that  this  nonsuit  might  be  set  aade,  and  a  new 
trial  granted,  on  the  ground  that  the  affidavit  having 
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been  filed,  an  office  copy  wa8  suffident    And  that  it  did  jgie* 

not  qipear  in  the  case  of  JVM  y.  Heme^  thatm  affidavit 
had  been  filed;  and  the  plaintiff  there  was  unable  to  pro- 
duce any  affidivnl,  and  the  question  did  not  turn  on,.  Ilcml 
▼hether  the  production  of  the  odgbal,  or  office  copy  of 
the  affidavit  van  necessary  to  be  ptoduced,  but  as  there 
was  a  substantive  allegation  of  the  existence  of  an  affidavit, 
it  most  be  proved. 

llr.  Seijt  Coflejf  90W  shewed  cause^  and  insisted  that 
the  office  copy  of  the  affidavit  was  inadmissible  as  evi* 
denee  for  the  plaintiff;  and  though  the  latter  part  of 
the  averment  was  unnecessary,  still  the  plaintiff  having- 
srened  that  the  writ  was  indorsed  by  virtue  of  an  affidavit 
before  then  made  and  duly  filed  of  record,  such  aver- 
ment must  be  duly  proved*  Whatever  is  filed  of  record, 
may  be  proved  by  an  examined  copy;  but  it  is  material 
to  observe,  that  the  dedaraticm  stated,  that  |be  writ  was 
indorsed  bj  virtue  of  aa  affidavit  before  then  made. — 
Lord  EOenborough  thought,  at  the  trial,  that  unless  the 
origiaal  were  produced,  and  duly  signed,  it  was  not  suf- 
fioent  The  case  of  Webb  v.  ffeme  did  not  support  the 
objection  that  hod  been  raised  for  the  jdaintiff. 

Mr.  Serjt.  OnsioWf  in  support  of  the  rule,  was  stopped 
by  tlie  court 

Mr.  Justice  Dallas.— If  the  or^pnal  affidavit  hf^ 
been  produced,  it  would  have  been  necessary  to  prove 
tlie  hand-writing  of  the  phdntiff,  but  that  need  not  be 
done  in  an  office  copy.  The  distincdon  drawn  by  my 
brother  Qjplfjfy  that  the  writ  was  mdorsed  by  virtue  of 
an  affidavit  before  then  made,  was  not  adverted  to  by 
Lord  Ettenborough  on  the  trial ;  but  it  appears  that  his 
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lordship's  decision  was  grounded^on  the  authority  of  the 
case  of  WM  ▼.  Heme ;  but  that  case  does  not  govern  the 
present :  it  was  there  held,  that  though  it  was  unneeessary 
to  state  that  J.  S.  was  arrested  by  virtue  of  an  afltdavit 
now  on  reootd,  yet  that  the  affidavit  must  be  produced 
in  evidence;  but  no  inference  can  be  drawn  from  that 
case,  that  if  the  phintiff  had  been  furnished  with  a  copy, 
it  would  not  have  been  sufficient.    If  the  declaration  had 
stated,  that  the  affidavit  had  been  made  by  the  party 
himsdf^  it  would  be  necessary  to  produce  and  prove  the 
original,  in  older  to  comply  with  sudi  averment ;  but  in 
this  case  it  u  averred,  that  the  affidavit  was  made  gene- 
rally, without  expressing  by  whom.^  The  <Mily  question 
then  is,  whether  an  examined  copy  of  such  affidavit  be, 
or  be  not  sufficient;  there  can  be  no  doubt  but  that  it 
roust  be  filed  of  record,  and  it  appears  by  the  declaration, 
that  it  had  been  duly  filed.     Without  referring  to  other 
authorities,  the  distinction  between  the  ]»Yxiuction  of 
original  or  office  copies  of  affidavits  is  drawn  in  the  case 
of  Croke  v.  Dawling  (a)j  which  was  an  action  for  mali- 
ciously holding  to  bail.    The  court  held,  that  if  the  de- 
claration had  averred  that  an  affidavit  to  hold  to  bail  had 
been  made,  an  office  copy  of  it  would  have  been  sufficient ; 
but  if  it  were  stated  to  have  been  made  by  the  defendant, 
himself,  perhaps  the  original  affidavit  must  be  produced 
and  proved. 


•Mr.  Justice  Paee.—- The  case  of  fVM  v.  Heme  was 
cited  generaDy  at  the  trial,  and  the  distinction  drawn 
by  Mr.  Seijt  Onshw  was  not  adverted  to.  His  Lordship, 
therefore,  might  have  considered  that  that  case  was  ap- 
plicable, and  that  the  oripnal  affidavit  must  be  produced ; 


(«)  BttU.  Ni.  Pri.  14. 
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but  I  am  clearly  of  ojanion  that  in  this  case  there  ia  no  \e\8. 

groand  for  a  nonsuit,  and  that  the  case  of  fVebb  v.  Heme 

does  not  apply,  because  it  did  not  appear  there  how  an 

affidavit  was  to  be  proved,  but  merely  that  it  must  be         Hud. 

proved,  because  the  pkuntiff  had  averred  it  in  his  d»» 

dantkxL    AUreoordsmay  be  proved  by  examined  copies; 

In  cases  of  perjury,  it  would  be  material  to  pro^e  the 

hand-writing  of  the  party.     The  distinetioD,  in  the  case 

of  Croke  t.  DowUng,  is  wdl  dnrwn,  and  on  the  autho- 

lityof  that  case,  I  think  the  office  copy  was  admissible 

cndsDoe  for  the  plaintiff. 


Mr.  Justice  Buebough. — ^In  the  case  of  ffM  ▼.  Heme 
00  disdnclion  was  made  between  original  and  office  copies ; 
ad'm Crete r.Domling^  it  isstated,  that  if  anaffidaTil 
vere  made  by  the  party  himself  pedu^  it  would  be 
seoMaiy  to  produce  the  or^^nal,  but  the  general  nile 
sKiitptevailin  tUscase.  It  is  enacted  by  the  18  G^.l. 
c  29, '  that  an  affidavit  of  debt  must  be  made  and  filed. 
I^  tfaffefixe,  the  originals  were  taken  fiom  the  office^ 
vaig^i  be  productiYe  of  great  inconyenienoe. 

Bule  absolute. 
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In  an  action  for 
a  breach  of 
promise  of 
marriage, 
where  the  de- 
fendant had 
obtained  a 
rule  nifty  to 
change  the 
venue  from  A, 
to  B.  on  the 
usual  affidavit, 
and  the  plaintiff 
undertoolc  to 
give  material 
evidence  in  C« 
The  court  dis- 
charged the 
role,  as  it  ap- 
peared by  the 
plaintiff's  affi- 
davit,  that  the 
motioQ  was 
made  after 
plea  pleaded. 


Smith  r.  Walker. 

Mb.  Seijt  Lena^  on  a  farmer  day  in  this  term,  had  ob- 
tained a  rule  nM,  to  change  the  venue  from  Middlesex 
to  WHUhire^  on  an  a£Bdavit  which  stated,  that  this  action 
was  brought  agiunst  the  defendant  for  a  breach  of  promise 
of  marriage,  and  that  the  cause  of  action  arose  at  SaRs- 
bury  J  and  not  in  the  county  cS  MiddkseXy  or  elsewhere. 

Mr.  Serjt  Bt9t  now  shewed  cause  on  an  affidavit, 
which  stated,  Aat  the  declaration  was  delivered  to  the 
defendant's  attorney,  on  the  SSth  of  Naoember  last, 
with  a  notice  to  plead  within  the  first  four  days  of  the 
present  term,  and  that  a  plea  of  the  general  issue  was 
delivered  to  the  plaintiff's  attorney,  tno  days  previous  to 
ihe  essoign  day  €f  Ms  term.  That  the  evidence  on  the 
trial  of  the  defendant's  promise  to  marry  the  plaintiff", 
would  be  prindpaDy  shewn  by  the  defendant's  letters 
to  ihe  plaintiff^,  and  others;  some  of  which  were  dated 
<  Mark  Lane^^  others,  '  Umdjom^  and  all  bearing  the 
London  post-mark.  He  relied  on  the  case  of  Hunt  v. 
Bridgf/brd  (a),  where  it  appeared  by  affidavit,  that  the 
cause  of  action  arose  in  more  counties  than  that  in  which 
the  venue  was  laid :  this  court  retained  the  venue  uppn 
the  plaintiff 's  undertaking,  in  the  alternative,  to  pve 
material  evidence  in  some  one  of  the  counties,  where  the 
cause  of  action  arose. — ^The  defendant  has  sworn  here, 
that  the  cause  of  action  arose  wholly  in  Wilishirej  and 
not  in  Middlesex  J  or  elsewhere;  whereas  the  plaintiff  can 
undertake  to  give  material  evidence  in  London^  as  the 


(a)  1  Tmni.  25g. 
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and  there  beii^  a  oommisaoner,  duly  appointed  to  take 
and  receive  recognizances  of  ball  in  and  for  the  county 
paladne  cX  Durham  ;  and  then  and  there  before  the  said 
Gtorge  Limgtiqff^  so  being  such  conunisBioner  as  afbre- 
aid,  beoame  pledge  and  bail  for  one  JaimeM  Madduonj 
and  then  and  there  aduiowledged  himself  to  owe  to  the 
pUntiir  the  sum  of  jiGSt :  11^. — He  grounded  his  motion 
on  two  objections :  Firsts  that  it  did  not  appear  by  the 
tenns  of  the  recognizance  of  bail,  as  set  forth  in  the  re^ 
ooid,  that  the  commisaoner  had  a  jurisdiction  to  take 
nA  recognizance,  and  that  it  therefore  must  be  con- 
adeied  as  a  nullity :  and  secondly^  that  the  venue  should 
Be  laid  where  the  recognizance  was  taken.  In  support 
of  the  latter  ground  he  cited  the  cases  of  Ilderion  v.  //- 
derkn  (a),  fVare  v.  BoydeB(b)j  Denison  v.  Richardson  (c). 
Anger  v.  Brewer  (d),  Hubbard*B  Case  (e)j  Stranshani^s 
CatCy  if) ;  Cnyw  v.  Edwards  (^),  and  Braddish  v. 
Bidiop  {h). 


1818. 
Hartley 

V. 
HoDSOlf. 


But  the  court  held,  that  the  recognizance  h&ng  filed 
io  J/iddleseXrithe  venue  mij^t  be  laid  there :  as  it  ap- 
peared in  the  body  of  the  dedaralaon  that  such  reoog- 
nizaace  was  filed  in  Middksex;  ftiai  it  was  a  general  rule, 
that  the  county,  in  the  margin,  would  help,  but  not 
hurt  (t) ;  and  that  if  there  were  no  venue,  or  if  it  were 
not  hud  with  certainty  in  the  body  of  the  declaration, 
Rferenoe  must  be  had  to  the  margin,  SuUon  v.  Fenn  (k). 
And  that  in  Warren  v.  WM  (/),  which  was  an  action 
on  the  case  for  a  nuisance,  it  was  held,  that  if  no  place 
were  alleged,  where  the  nuisance  was  committed,  the 
county,  in  the  margin,  should  be  intended.     The  rule, 

(«)  2  Hen.  Blac.   145. (b)  3  Maule&  Sel.  148 

(f)  J 4  £a«f,  291. {d)  1  Vent.  348. 350. (e)  Cro.  Eliz. 

78. lf)Cro.  Eliz.  98 {g)  Hobart,  5. (h)  Cro. 

jQtt  260 (0  Miller  v.  Barbtr,  3  Term  Rep.  387. 

(*)  2  &>  IF.  Black.  847-  3  JVOt.  339-  S.C. — (/)  1  Taunt.  379. 
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therefore,  was  refused^  on  the  latter  ground :  but  a  rule 
niri  was  granted  on  the  former. 

Mr.  Serjt  Blosset  now  shewed  cause,  and  observed, 
that  though  it  had  been  objected,  that  it  did  not  appear 
on  the  record  that  the  recognizance  was  taken  in  die 
coun^  of  Durham^  before  a  person  who  was  empowered 
as  a  commissioner  to  take  such  recognizance  there,  still, 
that  the  statement  in  the  record  was  suffiluent  to  war- 
rant the  court  to  conclude  that  such  recognizance  was 
taken  in  Durham:  that  the  power  of  commismoners  to 
take  recognizances  was  first  granted  by  the  statute  of 
4  WiUiam  &  Mary^  c.  4.  9.  1,  and  that  ance  that  statute 
had  passed,  there  had  been  no  regular  books  of  entry ;  and 
that  this  case,  therefore,  must  be  decided  on  principle ; 
that  modern  precedents  had  contained  entries  of  recog- 
nizances in  two  ways,  some  of  which  were  stated  to  have 
been  taken  before  a  commissioner,  duly  empowered  to 
take  such  recognizances  in  the  county  for  which  he  was 
appointed ;  and  in  others,  the  statement  has  been  precisely 
nmilar  to  the  present,  lliis  being  the  first  case  where  the 
objection  appears  to  have  been  taken,  it  must  be  dedded^ 
whether  the  substance  of  such  objection  be  good.     It  was 
made  merely  in  arrest  of  judgment,  and  not  on  special  de- 
murrer ;  and,  as  the  declaration  stated,  that  the  defendant, 
of  South  Shields^  in  the  county  of  Durham,  came  before 
George  Long9iqffy  then  and  there  bang  a  commissioDer 
duly  appointed,  was  sufficient  to  shew  that  such  commis- 
noner  had  been  appointed  by  the  court  to  take  recogi- 
nizances  for  that  county. 


Mr.  Serjt.  HtiBockj  in  support  of  the  rule,  remarked, 
that  the  plaintiff  could  not  take  advantage  of  his  own 
de&ult,  and  that  it  was  not  sufficiently  expressed  in  the 
declaration^  that  the  commissioner,  before  whom  the  re- 
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cqgnisuioe  was  taken,  waa  authorized  to  take  bail  for  the 
ecNinty  palatine  of  Durham ;  that  the  plaintiff  ought  to 
hare  averred  that  the  defendant  went  before  LongsUff^ 
at  Jhwhamj  then  and  there  being  a  cominissioner  ap- 
pomtfid  to  take  bul  for  that  county ;  that  he  should 
have  shewn  that  the  cominissioner  was  duly  authorized 
80  to  do»  as  the  recognizance  was  the  ground  of  the  ac- 
tion. In  pleading  a  justification  under  the  authority  of 
a  magistnite,  it  is  necessary  to  shew  in  what  county  the 
Bii^iatnite  acted:  so,  in  a  plea  of  justification  under  a 
viit,  addressed  to  the  sheriff  of  YorlCy  it  is  necessary  to 
shew  that  it  was  within  his  bailiwick.  The  words,  <  then 
sod  there,^  in  the  cominenceinent  of  the  declaration,  were 
refeniUe^  dther  to  South  SJdeldsy  in  the  county  of  Dur- 
iosi,  or  to  the  venue  in  the  margin.  In  StUtonv.Fenn  (a) 
it  was  held,  that  in  declarations  where  more  than  one 
oounty  was  named,  that  the  county  q/bresaid  should  always 
icfer  to  that  which  was  named  in  the  margin. 


1818. 


Hahtlby 

HODSON. 


Mr.  Justice  Dallas. — It  appears  to  be  quite  dear  that 
tfaereisasuffident  averment  in  the  record,  that  the  party 
befive  whom  the  bail  was  taken  was  l^aDy  authorised 
to  take  the  recognizance.  The  only  question  then  is, 
whether  it  be  sufficiently  expressed,  that  he  was  duly 
audiorised  so  to  do  in  the  county  where  it  was  taken.— 
It  iqppears  to  me  that  there  is  a  sufficient  allegation  of 
that  authority  upon  the  record;  for  it  is  stated,  that  the 
defendant,  of  ShXddSy  in  the  county  of  Durham^  came 
befijre  Longgkffy  then  and  there  being  a  commissnoner, 
duly  appointed  to  take  recognizances  of  bul  for  the  county 
palatine  of  Durham^  and  then  and  there,  before  such 
oQomnsaoner,  became  bail.  There  are  in  fact,  therefore, 
twosrennents,  the  latter  of  which  is  alone  quite  sufficient ; 


(a)  2  Shr  W.  Black.  847.-3  Wds.  339-  S.  C. 
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^  and  the  words,  <  then  and  there/  can  only  refer  to  the 
last  antecedent,  which  is  the  county  paktine  of  Dtir- 
ham* 

Mr.  Justice  Park.— This  bring  a  motion  in  arrest  of 
judgment,  I  perfectly  concur  with  my  brother  Dallas^ 
that  sufficient  appears  on  the  face  of  this  record  to  shew 
that  the  commissioner  was  duly  appointed  to  take  re- 
cognizances of  bail  in  the  county  palatine  of  Durham  — 
It  is  impossible,  on  reading  the  record,  to  suppose  that 
the  county  in  the  margin  must  necessarily  be  referred  to. 
On  looking  at  the  whole  of  the  declaration,  it  expressly 
andfdistincdy  states  what  was  done,  both  in  the  counties 
of  Durham  and  Middlesex,  The  venue  was  properly 
laid  in  the  latter  county,  because  the  recognizance  was 
filed,  and  must  be  ultimately  returned  there.  It  is  most 
expressly  stated,  that  the  defendant,  being  an  inhabitant 
o{  Durham^  came  before  LongiUxffj  then  and  there  being 
a  commissioner,  duly  appointed  by  this  court  to  tak^  re- 
cognizances of  bail  for  that  county  palatine..  The  statute 
of  the  4th  William  and  Mary,  c.  4.  s.  1,  merely  autho- 
rises commissioners  to  take  recognizances  in  the  several 
shires  and  counties  within  the  kingdom;^this  aver* 
ment  was  therefore  sufficient  to  satisfy  the  terms  of  that 
statute.  But  it  is  further  stated  in  the  record,  that  the 
defendant  became  bail  before  LangsU^j  then  and  there 
being  such  commissioner  as  aforesaid.  I  therefore  think 
that,  on  the  whole  of  the  reccxd,  suffident  wpi^esn  to 
shew  that  the  commissioner,  in  this  case,  was  duly  author 
rised  to  take  bail  in  the  county  of  Durham. 


Mr.  Justice  Busrough. — It  has  been  very  truly  stated, 
by  my  brother  Hidlock,  that  a  person  who  justifies  imder 
legal  process  must  shew  the  authority  and  jurisdiction 
of  the  person  by  whom  and  where  such   process  was 
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isBued :— but  the  cases  cited  by  him  in  support  of  this  rule 
do  not  apply  to  the  present .  In  the  first  place,  no  aver- 
ment appears  in  the  declaration  affiled  on  this  record  that 
anything  material  had  been  done  in  Middlesex,  The 
venue  was  properly  laid  there,  because  the  record  of  the 
reoogmzanoe  was  filed  there.  Can  we,  therefore,  intend 
that  the  oommiasioner  was  not  authorised  to  take  bttd  in 
Ihriam,  and  that  it  was  necessary  to  refer,  to  the  county 
in  die  margin,  as  the  only  venue?  This  averment,  in 
tttty  resolves  itself  into  a  mere  question  of  grammatical 
ooDstniction ;  and  I  think  it  would  be  a  great  violence  to 
die  words  contained  in  such  averment  to  give  them  the 
msHiiiig  contended  for  by  my  brother  HuUock.  I  there- 
fore am  clearly  of  opinion  that  the  averment  in  the 
lecord  is  substantially  good. 

Rule  discharged 
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Habtlst 

V, 

HoDsoir. 


Waknsr  and  another,  asngnees  of  Pellowe,  a  bank- 
rupt, V.  Bakbes. 


Thursday, 
Feb.  5. 


This  was  an  action  of  trover  for  calicoes  and  cottons,  ^j,g^  ^  ^^^^^ 

which  had  been  oonagned  to  the  defendant  for  sale.  and  joint  com- 

At  die  trial  of  the  cause  before  Lord  Chief  Justice  ™^^n  of^^ 

GiUiy  at  GuUdhallj  at  the  sittings  after  Hilafy  term,  been  issued, 

1816,  the  only  question  to  be  determined  was,  whether  but  never  acted 

Pdhwe  had  committed  an  act  of  bankruptcy;  and  it  was  ^^  '^"^r 

proved  that  he  had  committed  such  act  on  the  24th  of  commiwion 

not  being  in 
legal  operation,  does  not  invalidate  a  second  separate^  commission. 
.  No  property  passes  under  a  commission  without  an  asiiignment. 
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1818.  Aprilf  1814.     The  commissioD,  under  which  he  was  de- 

Warmsb       <^I^^^  a  bankrupt,  and  under  which  the  phdntifs  were 
V.  chos^  assigiiees^  did  not  issue  till  the  4ith  qfAjprily  1815 ; 

Barbbr.       mi^  ^Q  defendant  got  possessbn  of  the  goods,  which 
were  the  subject  of  this  action,  about  the  Bdonth  o£June^ 
in  the  same  year ;  and  in  November  fdlowing,  aocured 
them  by  a  writ  of  execution,    llie  plaintiffs,  anticipating 
the  defence,  under  ifa^  49  Geo.  S.  c.  ISl.  s.  S.,  muhiely, 
a  two  months^  possession  of  the  goods  by  the  defendant 
previous  to  die  issuing  a  poaunisflooQ^  gave  in  evidence  a 
joint  commission  of  ba^^krupt,  dated  the  I6th  otSepiember^ 
1814,  against  PeUowe^  and  a  person  by  the  name  of 
Foy,  with  whom  PeUowe  hqd  had  several  jcnnt  adven^ 
tures  in  the  shipment  of  goods  to  jkhe  south  otFroMoe. 
The  joint  commission  had  issued  at  the  instance  of  one 
of  the  j^aintifis,  who  was  also  the  petitioning  creditor 
under  the  separate  on^e ;  but  it  did  not  appear  that  the 
joint  commis3^on  bad  either  been  opened  or  supe|nseded. 
On  these  facts,  the  counsel  for  the  defendant  insisted 
that  the  present  action  could  not  be  sui^q^^  inasmuch 
a9  there  was  a  commission  of  a  prbr  date  to  that  under 
which  the  present  f^Udntiffs  derived  their  tide ;  and  that 
the  first  commisfflon  not  being  superseded,  all  the  bank- 
rupts^ property  was  taken  under  it;  ai)d  that,  therefore, 
nothing  could  be  done  under  the  second.    But 

His  Lordship  held,  that  no  property  passed  undeir  k 
commission  without  an  assignment ;  and  that  it  Iras  ncA 
to  be  inferred  that  the  prior  was  an  active  cormniteion 
from  the  plaintiffs^  giving  it  in  evidence;  and  diat  unless  it 
^  were  proved  that  proceeding  had  taken  place  upon  it,  the 
production  of  such  commissioii  would  prove  nothing  mor^ 
than  itself.  But  he  reteryed  the  question  for  the  opinion  of 
the  court,  whether  the  first  commission,  not  having  been 
.V  fcted  on  or  superseded^  rendered  the  second  <vimti^lyq#^n 
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jk  nu%,  ao  as  to  defeat  the  title  of  the  plaintiffs,  as 
( to  fceoTer  in  the  present  action  ? 


The  jury  aoecrdingly  found  a  verdict  tar  the  [daintilb. 

Mr.  Seijt  Lens^  in  Easter  term,  1816,  obtained  a  role 
aifi,  tbal  this  verdict  should  be  set  ande,  and  a  nonsuit 


1618. 


Wabmbr 
Baebbr. 


Mr.  Sojt  Vaughan  (and  Mr.  Seijt.  Bosanquet  was 
mthUm),  now  shewed  cause  and  said,  that  the  only  que»« 
tun  was,  whether  the  merely  suing  out  a  prior  com- 
misaon  of  bankrupt,  which  had  never  been  in  legal 
opentkiD,  and  which  had  never  been  acted  upon,  could 
tend  to  defeat  A  subsequent  commission.  The  Lord  Chan- 
odkr  would  not  allow  a  commission  to  be  opened  if 
it  bad  remained  dormant  WL  months.  The  property, 
in  tins  case,  was  not  disturbed  by  the  first  commission ; 
and  by  the  18th  131s.  c.  7,  s.  S,  the  Chancellor  had 
merdy  an  mthority  to  appoint  commissooners  to  adju- 
dicate whether  the  party  was  a  bankrupt  or  not,  and 
to  direct  the  dispontion  of  his  effects,  when  he  was  de- 
daied  to  be  sa  The  lapse  of  time  between  the  issuing  of 
ihe  fint  and  second  commissions  rendered  it  unnecessary 
.to  apply  to  Ae  Chancellor  to  supersede  the  first,  which 
was  never  acted  on,  so  as  to  a£fect  the  rights  of  the 
fUntifi,  as  assignees  under  the  second.  ^The  issuing 
a  commisfiion  is  merely  a  preliminaiy  step;  but  the 
prior  commission  here  was  never  acted  upon,  and  there- 
fat?  Pdbme  was  not  declared  a  bankrupt :  if  he  had 
heen,  die  commisnoners  might  proceed  to  execution  under 
the  statute,  1  Jac.  1.  r.  15.  i.  17  (a),  although  the  bank- 

(c)  By  which  it  is  enacted,  *  That,  if  alter  a  commisstoD  of 
hnkrapt  sued  forth  and  dealt  in  by  the  4:oBMni8sioner3,^4he 
*   '    happen  to  die  before  the  commissioners  shall  dis- 
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1816.  nipt  might  die.  If  an  extent  of  the  crown  were  issued  on 

^"^^^  the  same  day  with  an  assignment,  such  extent  would  be 

9,  preferred,  unless  an  actual  assignment  had  been  previously 

Parbbr.       made ;  and,  until  such  assignment,  the  property  of  the 
bankrupt  could  neitlier  be  disturbed  nor  divested.   In  this 
case  it  appeared  that  the  commission  only  issued,  and  no 
evidence  was  adduced  to  shew  that  it  was  ever  acted  on. 
In  Ex  parte  BuUen  (a),  where  two  commissions  had 
issued,  and  the  first  had  been  acted  on.  Lord  Eldan 
held,  that  a  second  commisnon,  while  a  first  was  sub- 
sisting,  was,   strictly   speaking,    void;    but   that  such 
commission  could  only  be  set  up  against  a  subsequent 
one  when  it  was  in  l^al  operation.    And  in  Ex  parte 
Mason  (6),  Lord  Eldon  said,   '  that  although,  strictly 
speaking,  a  second  oommisaon,  where  a  first  commission 
had  issued,  and  was  in  prosecution  against  the  same 
person,  was  void  at  law;  yet,  that  it  had  been  the  daily 
practice  of  the  court  of  Chancery ^  long  before  he  came 
into  it,  if  it  could  be  done  with  justice  to  creditors  and 
purchasers,  and  those  who  had  been  concerned  with  the 
first  commission^  to  give  eflect  to  the  second  by  arrange- 
ment there ;  and  the  difficulty  in  that  case  had  arisen 
more  from  the  drcumstance  of  so  much  having  been 
done  under  the  first  commission,  than  from  its  validity 
at  law.'    The  first  commission,  in  this  case,  therefore, 
must  be  wholly  void,  because  the  property  of  the  bank- 
rupt had  not  been  disturbed ;  neither  could  the  tide  of 
the  assignees  be  affected  under  the  present  commission, 
as  the  prior  one  was  merely  issued,  but  never  acted  on  ; 
and  as  it  was  a  joint  commission  against  two,  it  could  not 
be  supported,  unless  it  were  proved  that  both  the  bank- 
rupts had  committed  an  act  of  bankruptcy. 

'%  tribute  his  effects  j  then  such  commissioners  might  proceed 

^  in  execution  upon  the  commission  conceroiag  the  o&nder*s 


eetsas  they  might  have  done  if  such  offender  were  living 
(a)  1  Bot^B  Bankruptcy  Cases,  134. (A)  Ibid.  423. 
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Mr.  Seijt  Lens,  (and  Mr.  Seijt.  Best  was  with  him), 
in  suj^xxt  of  the  rule,  infflsted,  that  the  plaintiffs  them- 
sdres  had  created  the  difficulty.     As  they  had  offered 
the  prior  joint  commisuon  in  evidence  at  the  trial,    it 
was  incumbent  on  them  to  prove  that  such  commisnon 
Iiad  not  been  acted  upon,  or  shew  that  it  had  been 
l^yput  an  end  to;  and  it  was  quite  imposflible  for 
them  to  throw  the  onusprobandi  on  the  defendant.     If 
the  second  commission  had  issued,  the  first  bdng  wholly 
inopentive,  it  could  have  amounted  to  nothing;   but 
still  the  plaintiffs  ought  to  have  proved  that  the  prior 
anmiussion  had  not  been  proceeded  in.     The  first  com- 
missioii  having  issued,  and  a  power  bemg  given  to  the 
oommifldoners  under  it  to  do  particular  acts,  and  which 
power  is  still  in  existence,  the  same  power  cannot  be 
gnnted  to  another  set  of  oommisnoners  to  do  the  same 
acta.    The  issuing  a  second  commission  might  disturb 
the  titk  to  the  property  of  the  first,  but,  stricdy  speak- 
ing, the  aeocmd  commission  must  be  invalidated,  wh^ 
it  is  shewn  that  the  first  has  some  effect  propria  Jure, 
Lapse  of  time  does  not  put  an  end  to  a  commission,  un- 
less an  api^ication  be  made  to  the  Chancellor,  according 
to  the  ocders  appointed  for  that  purpose ;  and  even  then, 
the  plamt]£b  should  have  shewn  in  what  state  the  commis- 
sion wasi  or  that  it  had  been  acted  on.    They  could  not 
intzoduoe  it  ibr  a  collateral  purpose,  without  having  shewn 
either  that  it  had  been  superseded,  or  that  it  was  too  late 
to  do  so.     The  defendant,  in  this  case,  was  not  bound  to 
prove  a  negative,  for  the  rule  of  law  is  only  applicable 
to  cues  of  that  description,  where  the  matter  is  equally  in 
the  knowledge  of  both  parties,   llie  conunisrioners  might 
hsve  proceeded  ignorandy  under  the  first  commission ; 
bat  still  it  was  necessary  for  the  pluntiffs  to  have  proved 
that  nothing  had  been  done  under  it  It  has  been  admitted 
that  if  nothing  had  taken  place  tmder  the  first  conmiis- 


1818. 
Warner 
Baebxb. 
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^FchUJ?'  ^^^^  "*^  ^^®  ^-  ^^'^^  ^^  another. 

In  an  action  of  This  was  an  action  of  trespass  and  false  imprisonment. — 

trespass  and  ^q  defendants  pleaded  the  general  issue  of  not  guilty, 

raentlrtieques-  *"*^  two  spedal  pleas  of  justification,  under  the  statute  15 

tion  of  probable  Car.  2.  c.  2.  s.  2.  (a). 

*^"^hensbn  "^^^  ^^^  ^^  ^^  ^^^^  ^^'  ^^^^  Garrow,  at  the 

of  one  of  the      last  assizes  at  Salopy  when  it  appeared  in  evidence,  that 
plaintiffs  by  the  the  plaintiff,  Hannah  HUl^  had  been  to  work  at  a  house 
wood-stealine     belonging  to  a  person  by  the  name  of  Groowi,  and  that 
under  the  stat.    on  her  return  home,  in  the  evening,  she  passed  over  one 
15  Car.  ^•^- ^-   of  his  closes,  the  hedges  of  which  having  been  lately 
left  to  the  jury,  repaired,  she  took  up  a  quantity  of  chips  and  other  wood, 
although  the      for  the  purpose  of  carrying  them  away ;  that  the  defendant 
it af hisopinion   ^f^'^^^*'"'*  Yates^  as  the  servant  of  Groome^  assisted  by  the 
that  the  de-       other  defendant,  who  was  a  constable,  seized  her,  and 
•^°t*fied  •'^^'^h  ^^'^  her  to  a  public  house,  and  on  the  following  morning 
apprehension,     carried  her  before  a  magistrate.      It  was  insisted  for  the 
defendants  that  the  plaintiff,  Hannah^  was,  at  the  time  of 
her  being  seized,  a  proper  object  of  suspicion  to  warrant 
her  apprehension  under  the  above  statute. 

The  learned  judge,  without  adverting  to  this  being  an 
action  of  trespass,  leflit  to  the  jury  to  determine  whetlier 
there  was  probable  cause  for  the  appehension  of  the  ssud 
Hannah  HiU;  and  at  the  same  time  intimated  it  as  his 
opinion  that  there  were  sufficient  grounds  for  the   de- 

(a)  By  nrhich.it  is  enacted,  *  That  every  constable  or  any 
other  person,  in  every  county  or  other  place,  where  they 
shall  be  officers  or  inhabitants,  may  have  full  power  and  au- 
thority to  apprehend  every  person  they  shall  suspect  having, 
carrying  or  conveying  any  burthen  or  bundles  of  any  kind 
of  wood,  underwood,  poles,  or  young  trees»  or  bark  or  bast 
of  any  trees,  or  any  gates,  stiles,  poles,  rails,  or  hedge- wood, 
broom,  or  furze.* 
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fendants  to  have  acted  as  they  had  done ;  and  a  verdict  '8^- 

was  aocoardingly  found  for  them.  Hill 


Mr.  Seijt  Copley ^  in  the  last  term,  had  obtained  a  rule 
ntn ,  that  this  verdict  should  be  set  aside,  and  a  new  trial 
gnmted,  on  the  ground  that  the  learned  judge  should  not 
have  left  the  question  of  probable  cause  to  the  jury,  as  it 
was  a  matter  of  law,  whether  the  facts  proved,  amounted 
to  a  pcobable  cause  or  not 

Mr.  Serjt  Lens  now  shewed  cause,  and  said,  that  the 

only  question  was,  whether  the  defendants,  one  of  whom 

acted  as  a  constable,  and  the  other  in  aid  of  him,  werfe 

justified,  under  the  circumstances  of  the  case,  in  the  ap- 

prehoiacHi  of  the  plaintiff ^s  wife;  that  the  wood  being 

left  on  the  ground  and  taken  away  by  her,  constituted  a 

sufficient  offence  to  warrant  the  justification  of  the  d^ 

fendants  under  the  statute  15  Car.  S.,  tliat  thb  being  an 

action  of  trespass,  it  was  immaterial  whether  the  question 

of  probable  cause  were  left  to  the  jury  or  not,  as  that 

WBB  only  applicable  to  actions  on  the  case;  that  if  it  had 

been  left  to  them  whether  there  wais  a  reasonable  suspicion, 

and  whether  the  defendants  were  acting  in  the  office  of  con* 

staUe,  it  would  be  good.   By  the  15  Can  2.  c.  2,   <  Every 

constable  or  any  other  person  may  apprehend  every 

penon  they  shall  suspect  carrying  away  any  wood.' — 

The  only  question  then  is,  whether  the  defendants  were, 

at  the  time  of  the  apprehension,  fairly  acting  under  such 

mspdon.     If  the  jiuy  thought  so,  the  defendants  need 

only  have  pleaded  the  general  issue ;  but  having  justified, 

if  they  should  consider  that  they  had  acted  maliciously, 

then  the  question  of  probable  cause  would  be  the  point  in 

iasue; — it  was  therefore  immaterial  whether  it  was  left  to 

the  jury  to  determine  if  there  were  a  probable  cause  for 
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1818.         the  apprehension^  or  whetha:  there  wcxe  a  reBsonaUe 
^^  ground  for  suspidoa. 

o. 
Yatks.  Mr.  Justice  Dallas.-— Since  the  oaae  of  Suikm  v. 

JohnHone  (a),  the  question  of  jnobable  cause  is  a  natter 

of  law,  and  cannot  be  left  to  the  jury : — It  appears  here, 

that  the  learned  judge,  who  tried  the  cause,  intimated  to 

the  jury  that  he  thought  there  was  probable  cause;  he, 

therefore,  should  have  non-suited  the  plaintift,  and  not 

allowed  the  case  to  have  gone  to  the  jury  for  their  verdict 

If  the  jury  concurred  with  him  in  his  oiNnioD,  then  the 

question  was  left  to  them,  whether  the  fivits  proved 

amounted  to  a  probable  causa    The  defendants'  jdeaa  of 

justification,  under  the  statute  15  CV,  8.  «>  9,  are  entirely 

out  of  the  question ;  and  as  the  defence  rested  solely  oo 

the  general  issue,  the  only  point  is,  whether  the  defendants 

had  a  reasonable  ground  of  suspicion ;  as,  tiberefen^  the 

judge  should  have  stated  whether  the  fiicts  pioved  in  this 

ease^  amounted  in  law  to  a  real  and  probaUe  cauae  fer 

suspimo,  I  am  of  opinion  that  there  must  be  a  new  trial 

Mr.  Justice  Faii  and  Mr.  Justice  BimaovoM  oon^ 
cunred. 

Ride  abaolute. 


(a)  I  Term  Rep.  4S^.7S4. 
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Benett  v.  Coster.  Friday, 

Feb.  6. 
This  mm  an  action  of  trespass.— The  declaration  con*  Xo  an  action  of 
taraed  fiiur  oounta  ;Jirsi,  for  fishing  in  the  plaintiff^s  close  trespass  for 
cowred  with  water,  situate  in  the  parish  of  Enfbrd,  m  pSS^s^''"^ 
theoouB^oflFito,  and  catching  and  carrying  away  fish;  fishery,  the 
M»M%,  for  fishing  in  the  plaintirs  several  fishery,  in  "^fjJsJj^Jf^^^ 
aeertain  river,  called  the  isf  von ;  thirdly ^  for  fishing  in  iheUKtuinqua 
die  pUnliff^s  free  fishery;  and,j^H%,  for  catching  wMthesoila 
and  GKRying  away  the  plaintiff's  fish. — ^The  defendant  j^  5^  ^^^^  ij,^^ 
pieaded^^  not  guilty;  secondly^  that  the  fish,  catching,  he  ought  to 
taking  and  carrying  them  away,  in  the  first  and  ^^"^  ^l^l^"!"!,^ 
counts  mentioaed,  were  the  same;  and  that  the  dose,  )&«/(/,  that  such 
coveted  with  water,  in  the  first  count  mentioned,  was  the  P^**  ^«*  *>«J» 
soil  and  fifedidd  of  one  WUUam  Ackermanj  and  that  the  jtierv  mightbe 
defendant,  as  his  servant,  broke  and  entered  into  the  said  applicable  to 
doae  and  fished  there,  and  caught  and  carried  away  die  extendVo^ll 
fish  in  Ae  fint  and  last  counts  of  the  declaration  men-  mankind,  and 
tiooed,  as  it  was  lawful  for  him  to  do;  ihirdfy^  as  to  the  ^^wLj*''*^^ 
frmpasH,  hi  the  second  count  of  the  declaration,  that  the  p\\^  n  |.|g|,(  ^f 
sevend  firfiery  theran  mentioned,  was  the  several  fishery  enjoyment  with 
of  the  said  Wittiam  Jckemum,  and  that  the  defendant  ^irJl!!!.''^''^ 
entered  as  his  arrant,  as  in  the  second  plea ;  JbutiUy^ 
a  like  (dea,  as  to  the  third  count,  averring  that  the  free 
fishefy,  in  that  count  mentioned,  was  the  free  fishery 
ciAikerman,  and  that  the  defendant  entered  as  his  ser- 
vant.— Tlie  {daintiff  newly  assigned  to  the  second  plea, 
setting  out  the  abuttals  of  the  locus  m  quOj  which  was 
■tuste  cm  a  part  of  the   river  Axxm^  and  denied  the 
Ihizd  and  fourth    in  his  replication.     The  defendant 
pleaded  to  the  new  assignment,  that  the  cbse  was  the 
ttil  jBBd  fteehold  of  iidkermofi,  and  that  he  entered  as  his 
snvant,  and  that  Ackerman  was  sased  in  his  demesne  as 
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of  fee^  and  that  he  and  all  those  whose  estate  he  now 
hath,  had,  and  still  ought  to  have,,  a  common  fishery  in 
the  said  part  of  the  close  in  which,  &c.,  and  had  been 
accustomed  to  take  and  carry  away,  and  still  of  right 
ou^t  to  catch  and  carry  away,  by  himself  and  his  servants, 
fish  from  time  to  time  found  in  the  said  fishery,  every 
year,  at  all  times  of  the  year,  at  hb  and  their  free  will  and 
pleasure,  as  belonging  and  appertaining  to  the  said  land, 
with  the  appurtenances,  for  which  reason,  the  defendant, 
as  the  servant  of  Ackerman^  and  by  his  command,  broke 
tmd  entered  the  same,  in  th^  same  part  tliereo^  in  which, 
8ic.,  and  fished  therein  for  fish  in  the  common  fishery 
of  Ackerman ;  and  the  fish  there  found,  took,  and  car- 
ried away,  as  being  the  fisli  of  the  said  common  fishery y 
as  he  lawfully  might. — The  plaintiff  traversed  this  plea, 
whereupon  issue  was  joined. 

At  the  trial  of  the  cause  before  Mt.  Justice  Burroughs 
at  the  last  assises  for  WiUsi  the  plaintiff  proved,  by  a 
number  of  documents,  that  he  was  lord  of  the  manor  of 
Enfbrdj  and  that  he  had  a  free  fisliery  in  the  river  Avon 
from  many  andent  grants,  from  the  reign  of  Hen.  8,  to  that 
of  Elixabeih,  For  the  defendant  it  was  proved,*  that  other 
persons  had  exercised  a  right  of  fishery  on  the  spot  in 
qu^tion,  without  such  right  having  been  either  disputed 
or  interrupted ;  that  the  soil  on  that  side  of  the  river  on 
which  the  defendant  was  fishing,  belonged  to  Ackerman^ 
and  that  the  opposite  bank  was  part  of  the  manor  of 
En/brd. 

The  learned  judge  was  of  opinion,  that  the  defendant, 
having  pleaded  that  Ackerman  had  a  common  fishery, 
might  be  intended  to  mean  a  common  of  fishery,  and  left 
it  to  the  jury  to  determine,  whether  the  plaintiff  had  an 
exclusive  right  to  fish  on  the  river,  w]^ch  he  daimed  as 
being  lord  of  the  manor  of  Enfi>rdy  or  whether  the  de- 
fendant had  made  out  his  clium  to  a  common  of  fishery. 
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The  jury  found  a  verdict  for  the  plaintiff,  on  the  third  1818. 

and  fourth  issues  relative  to  the  several  and  free  fishery;  n""^ 

and  for  the  defendant,  on  the  plea  to  the  new  assignment  ^. 

€(  Adcerman^s  having  a  common  fishery.  CosTf  a. 

Mr.  Serjt.  Coptey,  in  the  lost  term,  had  obtained  a  rule 
nui,  that  the  verdict  which  had  been  entered  for  the 
defendant,  on  this  plea,  might  be  set  aside,  and  a  judg- 
meat  entered  for  the  phuntiiP,  notwithstanding  such  ver- 
dkt,  on  the  grounds  that  the  plea  was  bad  in  law,  as 
there  could  not  be  a  common  fishery  in  a  river ;  and  that 
ahhoagh  this  might  be  considered  as  tantamount  to  a 
common  of  fishery,  still  that  the  defendant  had  not  proved 
that  there  was  a  common  of  fishery,  and  that  the  verdict 
was  therefore  given  against  evidence. 

Mr.  Serjt  Pett  now  shewed  cause  and  submitted,  that 
from  the  weight  of  evidence,  the  plaintiff  ^as  not  entidcd 
to  a  Ter£ct  on  cither  of  the  issues,  observing  that  the 
prindpsl  question  now  was,  whether  the  verdict,  which 
had  been  found  for  the  defendant,  on  his  plea  to  the  new 
assignment,  could  stand ;  because  Ackerman  had  claimed 
2L  common  fishery y  and  the  defendant  had  so  described 
it  b  his  plea.  A  common  fishery,  ex  vi  terminorum, 
must  mean  a  common  of  fishery,  both  by  grammatical 
construction  and  the  rules  of  common  sense.  He  cited 
two  precedents  copied  from  Lord  Chief  Justice  Gibbs* 
coDecdon,  dated  in  1768  and  1775,  where  a  person  had 
prescribed  for  a  common  fishery. — In  Viner*s  Abridg- 
ment (a),  it  is  said,  that  piscary  is  threefold,  viz.  sepa- 
fdUsy  Kbera^  et  comvmnis ;  these  adjectives  substantially 
apply  to  the  nominative  case,  and  it  therefore  cannot 
be  contended  that  it  must  necessarily  be  communis  pis- 
cariiB.  And  in  Brockets  Abridgement^  it  is  laid  down  (ft), 

{a)  Piscary,  C. (6)  Trespass,  PI.  420. 
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that  separoRs  piscaria,  is  in  his  own  soil,  and  Rbera 
piacaria  is  in  another^s  sml ; — and  in  Smith  t.  Kemp  {a)y 
Lord  Chief  Justice  H6U  said  there  were  three  sorts  of 
fisheries,  and  that  communia  piscaria  was  to  Ibe  resem- 
bled to  the  case  of  other  common,  and  disallowed  the 
authority  of  the  first  Institute,  ISS.  And  in  the  report 
of  this  case  (6),  it  was  said,  that  trespass  does  not  lie 
for  taking  fishes^  in  liber  A  piscaridf  and  that  to  fish  in 
iiberipiscaridy  was  the  same  thing  as  to  fish  tn  communi 
piscarii.  The  same  case  is  reported  in  Skinner  (c), 
where  the  objection  was  stated  to  have  been,  that /t&^ttMH 
piecariam  was  tantamount  to  communem  piacariam^  and 
the  court  held  that  libera  piscaria  was  all  one  with  ee- 
paralie  piecaria^  and  not  with  communis  piecaria. — A 
common  of  fishery  is  like  the  case  of  all  other  oommcma. 
A  common  fishery,  is,  therefore,  sufficient^  on  the  face  of 
this  record,  as  in  ordinary  speech  it  must  be  taken  to 
mean  a  common  of  fishery. 


Mr.  Justice  Dallas.-^AU  the  text  writers  on  this 
subject,  use  the  term  common  of  fishery,  and  the  title  of 
common  of  fishery  is  uniformly  adopted.  Such  a  right 
necessarily  im(dies  that  a  person  enjoys  it  in  common  with 
certain  other  individuals.  But  a  common  fishery  extends 
to  all  mankind.  The  pleadings  therefore  may  be  amended 
by  introducing  the  word  g/^  which  may,  under  the  cir- 
cumstances, be  done  without  payment  rfeosta 

Mr,  Justice  Pa£K  concurred. 


Mr.  Justice  BnaBOucH.— A  common  fishery  may  be 
afylicalJe  to  the  sea;  and  therefore  need  not  be  pleaded. 
I  thought  at  the  trial,  that  the  plaintiff  had  proved  hia 

'                    -                        ^        _  , 

(«)  a  Sotk.  637. (*)  4  Mod.  187. (c)  S42. 
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nffat  to  die  SAetjf  and  no  redecticM)  can  be  cast  cm  the 
juiy,  as  they  acted  under  my  direcUon.  Still,  howerery  I 
diink  it  would  be  better  that  a  new  trial  be  had. 

Rule  absolute,  for  a  new  trial,  with  leave 
for  the  defendant  to  amend  his  plea  by 
insetting  the  word  ^  without  pay- 
mait  of  costs. 
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Gbxt,  and  another,  executors,  &c  r.  Abbott  and  Saturday, 

Maitlaks.  *'*'*•  7* 


lU.  S^U  Bommp^  «>  the  fim  d*y  of  thi,  tenn»  ^ JjUof"^' 

iMd  obtained  a  rule  niii,  that  the  dedaratlon,  in  thb  /regit  was  ia- 

<»e>  riiould  be  set  a«de  for  inegularity.  ulVeS 

an tf,  with  an 

Iff.  Setjt.  Buij  on  a  subeequmt  day,  shewed  eause^  and  ?^  f^'^ 

Mr.  Scijt  Bomnquiti  in  support  of  the  rule,  rehed  ^i^id^  oneof 

OB  the  ame  €£H0igh  v.  Ccmmojf  (4),  when  the  facts  of  them  wasar- 

tlis  esse,  asd  the  objections  lai^ 

vtreROnml  to  Mr.  Saoondary  Gri^Uf^  who  harmg  r^-  capias^aliat 

rated  them  to  the  court:  ^pluriti, 

•    •  ,  grounded  on 

'~"^^""'*~""~~"~~~"'""*~'""^^'''****''"^"'"'*"*'***"**'*''*^**'^  an  original  in 
(a  )  1 B  Eoit,  K  debt  against 

bodij  were 
regufarly  issued  ;  writs  of  exigent  and  proclamation  were  issued  against  both. 
A  writ  oifmferHdeas  kumed,  as  to  one,  and  an  exigent  relumed  that  the  other 
wai  mUlawed  on  the  23d  of  October^  Tlie  phitntiff  in  Michaelmai  term  de- 
HTered  a  declaration  against  one  only,  entitled  of  Trimty  term,  alleginff  the 
smlawry  of  the  other  defl^ndant  in  this  suit. — Held,  that  these  proceedings 
were  regular,  and  Uie  court  would  not  Bet  aside  the  declaration,  but  as  it 
should  have  been  entitled  of  Michaelfnas»  instead  of  Triniig  term,  which  was 
pnerioBs  to  the  ootfaiwry,  they  allowed  it  to  be  amended  on  payment  of  costo. 
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16:8  Mr.  Justice  Dallas,  on  this  day,  delivered  the  foU 

^y^*  lowing  judgment: 

V. 

Abbott.  Iq  this  case,  a  writ  of  capias  quare  dausum  Jregii^ 

directed  to  the  sheriff  of  Middlesex^  was  issued  by  the 
plaintiffs  against  both  the  defendants,  with  an  ac  etiam  in 
debt  for  i'10,700,  returnable  on  the  morrow  of  the  Hofy 
Trinity.  Upon  which  writ,  the  defendant  JbboU  was 
arrested,  and  put  in  and  justified  bail.  A  special  original 
in  debt  was  issued  against  both  the  defendants,  returnable 
in  fifteen  days  of  EasUr ;  a  spedal  capias  against  both, 
returnable  in  five  weeks  of  Easier ;  an  alias  against  both, 
returnable  on  the  morrow  of  the  Hciy  Trinity ;  and  a 
pluries  against  both,  returnable  in  three  weeks  of  the 
Hchf  Trinity f  regularly  issued:  writs  of  exigent  and  pro- 
clamation were  issued  against  both,  returnable  on  the 
morrow  of  AU  Souis.  There  was  a  writ  of  supersedeas 
as  to  AbboU^  and  an  exigent  returned,  that  Maitkmdj  cm 
the  28d  of  October  J  in  the  fifty-seventh  year,  was  de- 
manded and  did  not  appear,  and  was  thereupon  outlawed. 
And  on  the  S6th  of  November j  in  the  last  Michadmcu 
term,  a  declaration  in .  debt  on  the  original  was  delivered, 
entitled  of  Trinity  term  agunst  AbboU  only:  containing 
.an  averment  that  Maitiand  had  been  outlawed  in  this 
suit — Tlq  this  it  has  been  objected,  first,  that  the  de- 
claration was  irregular,  as  not  bemg  founded  on  the  pro- 
cess, on  which  AbboU  was  arrested;  secondtyj  that  there 
was  no  connexion  between  the  (niginal  and  the  process, 
on  which  he  was  so  arrested;  and,  ihirdty,  that  the  de- 
claration should  have  been  entided  of  Michaelmas  term, 
and  not  of  Trinity,  which  was  previous  to  the  outlawry 
of  Maitiand.  Upon  reference  to  the  prothonotaries  ofike, 
to  the  exigenter  and  filacer,  they  all  agree,  that  this  out- 
lawry  h^s  taken  place  accordmg  to  the  regular  practice 
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of  die  court  An  outlawry  cannot  take  place  on  process 
with  an  ac  eOam ;  and  the  writs  on  which  this  outlawry 
is  grounded,  are  all  originals,  and  therefore  contMn  no 
diiues  of  oc  eUarn.  Those  clauses  were  introduced  by 
rule  of  court,  to  prevent  the  repetition  of  the  special 
cause  of  action  in  a  common  writ  The  declaration  is  of 
course,  founded  on  the  original,  on  which  MaiUand  was 
outlawed.  With  respect  to  the  writ  with  the  ac  etiam, 
00  which  JbboU  was  arrested  and  pot  in  bidl;  diat  writ 
was  issued  only  fiir  the  purpose  of  bringing  him  into 
court:  and  having  so  done,  has  answered  its  purpose, 
and  when  a  defendant  is  in  court,  the  plaindff  may  de- 
clare agunst  him  in  any  cause  of  action  he  may  think 
proper.  The  only  effect  dF  his  declaring  in  a  cause, 
Afeent  from  the  process,  would  be  the  discharge  of  the 
bttl ;  but  it  would  be  no  ground  to  set  ande  the  declara- 
tioii,  as  has  been  contended  for  in  the  present  case. — 
Widi  respect  to  the  third  objection,  the  declaration  ought 
to  have  been  entitled  speciaQy  in  Mickaelmoi  term,  and 
is  therefore  wrong,  as  it  now  stands,  which,  under  the 
drcufflstances,  the  court  will  aUow  to  be  amended,  on 
payment  of  costs. 


1818. 
Gent 

V. 

Abbott. 


Rule  dischaiged. 
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Solly  and  another,  v*  Foebsb  and  Ellbeicah. 


Mr.  Serjt  Bosanqugtj  on  shewing  cause,  submitted  that 
the  defendants  Forbes^  was  too  late  in  bis  implication,  to 
set  aside  the  declaration ;  but  as  to  the  first  objection,  the 
court  would  not  entertain  the  motion  which  appeared  to 


The  court  will  In  this  case,  Mr.  Serjt  BeH  had  obtuned  a  rule  niri  to 
not  set  aside  a  get  aside  the  declaration  against  Forbes  {EUerman  hav- 
against  one  ^  "^^'^  outlawed),  for  irregularity,  on  two  grounds — 
defendant,  the  Jirit^  that  the  outlawry  was  irr^plarly  obtained,  and  not 
bleroSfed,  ^«™«^t«l  by  the  original  writ;  and,  secondly^  that  the 
on  the  grounds  dedaration  was  dehvered  at  the  same  time  as  the  parti- 
that  such  out-  culan  of  the  plaintiff's  demand,  which  particulars  were 
guli?ly  ob-     *  insuiBdent,  and  another  oi^er  was  afterwards  obtained 

tained,and  that  for  better  particulars, 
the  declaration 
wins  delivered 
at  the  same 
time^  as  a  bill 
of  particulars^ 
which  was  in- 
sufficient ;  and 

order  was  after-  ^  made  on  behalf  of  the  defendant,- who  had  been 
wards  obtained  arrested,  and  was  in  court  by  his  bail,  which  went  to  inci- 
for  better  peach  the  outlawry  against  the  other  defendant,  who  was 

not  before  the  court :  and  Mr.  Serjt  But  not  then  urging 
the  second  objection,  the  rule  was  dischaiged  with  costs  ; 
but  on  its  being  mentioned  again  on  the  same  day,  the 
court,  at  first,  seemed  to  think  it  well  founded,  but  after- 
wards said,  that  as  the  defendant's  attorney  did  not  return 
the  declaration  so  delivered,  with  the  insufficient  particu- 
other,  who  was  jarg^  that  by  keeping  it  he  had  waived  the  irregularity, 
court  and  that  ^^^  therefore  refused  to  alter  the  rule,  which  was 
as  the  defend-  sequently 
ant^s  attorney 

had  not  return-  Discharged  with  costs, 

ed  the  declara- 
tion with  the  insufficient  particulars  he  had  waived  the  irregularity. 


particulars;  as 
the  applicstidn, 
by  the  defend- 
ant^ who  was  in 
court  by  his 
bail,  went  to 
impeach  the 
outlawry 
against  the 
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_  Saturday, 

The  Corporatioa  of  Aritnbel  r.  Bowman. 

The  defendant 
This  was  an  action  of  covenant^^The  dcdanition  stated  covenanted  not 
that  the  plaintiffs  had  demised  a  piece  of  land  to  the  to  stock  a  bank, 
1*   J  .     1    1      J       .11.1      .1  otherwise  than 

dtfeodant,  particularly  described  in  the  indenture^  on  with  sheep: 

vhkji  the  action  was  brought,  and  the  wall  or  hank  the  plaintifi, 

thereto  hcJonging,  at  the  yearly  rent  of  i:66;  and  the  J"on  fo^fhT 

defendant  ooYenanted  that  he  would  not,  during  the  con«  breach  of  such 

bausDoe  of  the  demise,  stock  or  feed  the  said  wall  or  ^^^^^^'  , 

bank,  soy  otherwise  than  with  sheep,  under  the  penalty  of  ^  videlicet  that 

£6^  far  each  and  erery  day,  <xr  part  of  a  day,  he  should  he  stocked  it 

othenrisestDckorfeedthe8aidwaU;tobepaid,reoovered,  ^e^o^them' 

and  leceivdd  in  the  nature  of  an  increased  rent    The  oiOctobcr^ 

FlaBtfi&  aaaiinied  for  fareadi,  the  non-payment  of  a  year's  ^?1^:  ^^^  <>» 

,        TT^     ,    .       7  \r.  1     ji     .  nineteen  other 

lent;  and  that  during  the  continuance  of  the  demue,  to  ^ays,  between 

wit:  on  the  Isi  of  October^  1816>  and  on  divers,  to  wit^  that  day  and 
uiiMteenAtfaer  days,  between  that  day  and  the  SSth  of  ^^^^^J 
Sepiemier,  1817,  the  defendant  did  stock  and  feed  the  I817.    The 
wail  or  bank,  otherwise  than  with  sheep,  to  wit,  with  ^f/^j^^'^J. 
divers  horsea,  oows,  and  other  cattle^  other  than  sheq),  by  he  jid  not 
\  whereof  the  defendant  became  liable  to  pay  to  the  stock  other- 
)  the  sum  of  ilOO,  in  the  nature  of  an  increased  ^heep^JIirthi^ 
ren^  beiDg  after  the  rate  of  «£5,  for  every  day  in  which  several  days  in 
he  had  so  afeoeked  and  fed  the  said  bank  or  wall.— The  J^entfon^d!^'' 
ddeadant  pleaded,  JirH^  noo  est  factum ;  Hcondbf^  pay-  ^dd^  that  such 
mentofther»it;lMrc%,astothe8umof^00^c]aimed  pleawashadon 

far  the  increased  rent,  that  he  did  not  stock  and  feed  'P^!!!!.*®'.^ 

murrer,  as  it 

tfte  watt  or  bank,  otherwise  than  with  sheep,  on  the  seve-  tendered  an 
id  days  in  the  decbiation  mentbned;  and,  fo^/^,  asto  Immaterial 
the  sum  of  <£66,  claimed  by  the  plaintiffs  for  the  rent;  if\he 'plaintifl& 

'  went  to  trial 
tbey  would  be  obliged  to  prove  a  feeding  otherwise  than  wiib  sheep,  on  all  the 
days  aientioned  in  the  declaration  ;  although  by  the  terms  of  such  declaration 
t^  were  not  bound  to  prove  such  feeding  on  any  particular  dajr  between  the 
two  periods  mentioned. 
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18 18,         that  he  paid  them  £S6,y  m  full  satisfaction  and  discharge 
^""^^^         of  the  said  sum  of  £66.^  and  of^all  the  damages  sustiuned 
'Corporation  of  ^  ^^  plaintiffs  by  reason  of  the  non-payment  thereof, 
AauNDEL       which  sum  of  £56,  the  plaintiffs  accepted^  and  reodved 
-^     *'  from  the  defendant  in  full  satisfaiction  and  discharge  of 

the  sum  of  £66,  and  of  the  damage  sustained  by  them 
by  reason  of  the  breach  of  covenant — The  plaintiffs 
added  a  similiter  to  the  first  and  second  pleas,  and  de- 
murred specially  to  the  third  and  last ;  and  assigned  for 
causes^to  the  third,  that  the  defendant  had  alleged  and 
stated  by  that  plea,  that  he,  on  the  several  days  in  the 
declaration  mentioned,  did  not  stock  and  feed  the  wall 
-  or  bank,  otherwise  than  with  sheep,  whereby  he  had 
tendered  an  immaterial  and  improper  issue:  as  the 
plaintifib  had  not  stated  in  the  declaration,  that  the  de- 
fendant did,  on  the  several  days  in  the  declaration  men- 
tioned, stock  and  feed  the  wall  or  bank,  otherwise  than 
with  sheep ;  but  only  on  certain  days  ther^n  in  that  be- 
half mentioned,  that  is  to  say :  on  the  1st  o£  October,  1816, 
and  on  divers,  to  wit,  nineteen  other  days  between  that 
day  and  the  28th  of  September,  1817:  and  that  the 
traverse  in  the  third  plea  was  too  large,  as  the  defendant 
should  have  traversed  that  he  did  not,  on  the  ecM  several 
days  in  the  declaration  in  that  behalf  mentioned,  or  any 
or  either  of  them,  stock  and  feed  the  wall  or  bank,  other- 
wise than  with  sheep,  and  that  that  plea  contained  an  im- 
proper traverse,  on  which  no  certain  or  proper  issue  could 
betaken.  The  defendant  joined  in  demurrer. 

Mr.  Serjt  Beet,  in  support  of  the  pleas,  submitted, 
that  the  third  was  substantially  good,  and  that  the  de- 
fendant  was  therefore  entitied  to  judgment,  as  the 
plaintiffs  had  not  demurred  severally  to  that  and  the 
last — A  demurrer  to  two  pleas,  where  one  was  good, 
rendered  such  demurrer  insuffident.    In  support  of  this. 
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lie  cited  the  case  of  Dowshmd  v.  Thompson  (a),  where  it  isis. 


was  hdd,  that  two  parts  of  a  plea  of  set  off  were  to  be 
oonaidered  as  two  counts  in  a  declaration;  and  that  if  one  Corporation  of 
part  were  good,  a  general  demurrer  to  the  whole  was  bad.  Arundel 
That  the  third  plea  was  sufficient,  without  stating  modo  Bowman 
djbrma,  as  the  plaintiffs  had  averred  in  their  declara- 
tion, as  the  plea  raised  the  issue  proper  to  be  tried.  That 
this  mode  of  pleading  only  put  in  issue  so  much  of  the 
time  as  was  material,  according  to  the  covenant,  and  that 
if  the  plaintiffs  proved  a  feeding  on  the  bank,  otharwiae 
than  with  sheep,  upon  any  one  day,  they  would  be  entitled 
to  a  verdict.  That  the  number  of  days  were  merely  refer- 
ribk  to  the  guanhim  of  the  damages  sustained.  In  Whiie 
V.  Bodinam  (6),  which  was  an  action  of  covenant  for  quiet 
enjoyment,  and  the  lessee  assigned  for  breach,  that  the 
lessor  entered  and  ousted  him  of  the  premises ;  and  the 
latter  pleaded  that  he  entered  to  dbtrain,  absque  hocy 
that  he  oustedhimof  the  premises,  without  saying  or  any 
part  thereof:  The  court,  on  demiurer,  held  such  traverse 
to  be  good ;  for  if  the  plaintiff  jdn  issue  upon  the  traverse, 
and  prove  the  ouster  of  any  part,  the  issue  should  be  for 
him. 

Mr.  Justice  Dallas. — ^There  appears  to  me  to  be  no 
difficulty  in  deciding  this  question.  I'he  time  in  the  de- 
ckraticm  is  laid  under  a  videlicstj  namely:  on  the  1st  of 
OdcbcTy  181€,  and  op  divers,  to  wit,  nineteen  other  days, 
between  that  day  and  the  88th  of  September^  1817 ;  the 
fdiuntiffs,  therefore,  were  not  bound  to  prove  a  feeding, 
otherwise  than  with  sheep,  on  any  particular  day  between 
those  two  periods.  The  defendant,  in  his  third  plea,  has 
afleged  that  he  did  not  stock,  otherwise  than  with  sheep, 
on  the  several  days  in  the  declaration  mentioned.     This 

(a)  3  Sir  W.  Black.  9ia {h)  %  SM.  629. 
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1818.         plea,  therefore,  tenders  an  inmiaterial  traverse,  and  if  the 
''jl^  ptaintiiFs  joined  issue  thereon,  they  would  be  obliged  to 

Corporation  of  prove  a  feeding,  otherwise  than  with  sheep,  on  all  the> 
Aruxdbl      ^y^  menUoned  in  the  dechmtion. 


Bowman. 


Mr.  Justice  Pask,  and  Mr.  Justice  Buamouos,  oon« 
curred. 

Mr.  Segt  Be9i  then  applied  for  leave  to  amende  wUch 
die  court  granted  oo  payment  of  costs. 


Monday,  ^  ^  _ 

Peb.  9.  Remxant  v.  Bremridge. 

In  an  action  for  Xhis  was  an  action  of  OBSumpsil^  for  use  and  oocupauon^ 
mition  ^m-  andcameon  to  be  tried  before  Lord  Chief  JusOce  Gibb$^ 
ing  the  defend-  at  WestminHer,  at  the  attings  in  last  Triniiy  term,  irfien 
*haracter  ^who  *^  ^"^  proved  that  by  a  written  agreement,  dated  I6th  of 
was  an  admini-  March,  1807,  which  was  stamped  with  a  lease  stamp,  the 
strator  of  the  then  owner  of  the  estate  agreed  to  let  the  premises  in  ques- 
for^rent  dttT*'  tion  to  John  Bremridgey  deceased,  for  a  term  of  sixty«dght 
after  the  intes-  years  and  three  quarters,  on  a  building  lease  at  the  rent  of 
SStStt  *f«8: 1ft*- l^«»»»«^jf^P«rt  of  the  premises,  an^ 
though  the  de-  per  annum  far  the  residue.  It  was  alao  proved,  that  John 
fendant  had  Bremridge  died  in  Nwember,  1814;  and  that  at  that 
sion,yeUia^ing  ^®  *®  plaintiff  was  entitled  to  the  premises;  uid  that 
proved  that  the  the  defendant  was  the  administrator  of  his  brother  John 
telfjr^^uiJ  2»r€wH4gif,deceased;aiidthatbnthe6thof/»r^ 
tive  of  no  profit  1815,  he  paid  to  the  phiintiff  ^43 :  17«. :  6tl.  for  one  year 
to  hiin,  and 
that  eight 

months  after  the  death  of  the  intestate,  he  had  offered  by  parol  to  surrender 
them  to  the  plaintiff,  such  proof  constituted  a  good  defence  to  the  action. 
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ailda  liairs  rent,  which  beolme  due  on  the  26th  of  De^         I6ia 

Mifer,  1814;  that  the  defeiidimt  after  the  death  of  hia      ^^^„ 

bradicr,  and  after  the  rent  became  due,  caused  a  boaid  v. 

to  be  stuck  up,  aod  continued  on  the  premifles  fiar  many    Brkmridob* 

moathsi  doKiting  that  the  ground  was  to  be  let  or  sdd, 

and  refening  parties  for  information  to  his  agent     That 

until  the  24th  of  October^  1816,  no  offer  in  writing  was 

made  by  the  defendant  to  give  up  the  possesskn  of  the 

pRQiises,  or  surrender  the  mtdrest  to  the  plaintiff,  but 

thit  og^t  months  after  the  intestate's  death,  the  defendant 

fobally  offered  the  plaiitfiff  to  relinquish  them :  but  that 

tt>aaKnt  on  his  part  had  been  given  to  that  proposition. 

It  VIS  inflated  for  the  plaintiff,  that  the  defendant  having 

tsken  the  property  as  administrator^  he  must  be  liable  to 

Urn,  as  by  his  having  so  done,  he  stood  in  the  situation  of 

angsee: — ^For  the  defendant  it  was  proved,  that  no  tent 

had  been  paid  for  the  ground,  which  had  accrued  since 

thebtestate's  decease ;  that  the  estate  was  insolvent^  and 

that  the  defendant  had  acted  merely  as  administrator,  and 

had  received  ilo  profits  from  the  ground. 

His  Lordship,  under  the  circumstances,  directed  the 
jury  Co  £nd  a  verdict  for  the  pbuntiff,  subject  to  the 
opmon  of  the  court,  whether  he  had  adduoed  sufficient 
efidenee  to  hwintain  this  action,  and  whether  the  offer 
bj  psrol  of  the  defiendant  to  gkw^  up  the  premises  shortly 
after  the  inteatete^s  deatbi  was  good  in  law. 

Mr.  Serjt  Lens^  in  last  Trinity  term,  had  accordingly 
ebtaiaed  a  rule  niri,  that  this  verdict  should  be  set  aade 
and  a  nonaiut  entered ;  be  relied  on  the  case  of  BiOing^ 
hmt  V.  Speermmm  (a),  where,  in  ddiit  for  rent»  it  was 
hdd,  that  if  an  executor  have  a  term,  and  the  premises 
were  of  less  value  than  the  rent  reserved,  he  might  plead 

(a)  1  Salk.  297* 
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Remnant 

V. 


1818.  the  special  matter,  viz,  tliat  he  had  no  assets,  and  tfiat  the 

premises  were  of  less  value  than  the  rent ;  he  also  dted  a 
note  of  Mr.  Seijt  WilKams,  to  the  case  oiJevenf  v.  Har-^ 
Drkmridge.  ridge  (a),  to  shew  that  he  was  not  bound  to  |4ead  such 
special  matter,  but  that  he  might  be  equally  entitled  to 
the  benefit  of  it  by  giving  it  in  evidence. 

Mr.  Serjt  Be$ty  in  the  last  term,  shewed  cause,  and 
observed,  that  on  the  facts  proved  at  the  trial,  there  were 
sufBdent  grounds  to  retain  the  verdict  found  for  the  plain* 
tiff;  that  the  defendant  as  representative  of  the  lessee,  who 
was  entitled  to  hold  the  premises  for  axty«eight  years  and 
upwards,  under,  an  agreement  which  was  equivalent  to 
a  lease,  could  not,  having  been  in  occupation,  renoimee 
such  agreement  by  parol,  eight  months  after  the  death  of 
the  intestate.  At  all  events,  it  should  have  been  proved, 
that  there  had  been  a  distinct  communication  between  the 
plaindfF  and  defendant.  No  written  instrument  appears 
to  have  been  given  by  the  defendant  to  put  an  end  to  the 
agreement;  it  was  moreover  proved  by  the  plaintiff  that  the 
defendant  not  only  paid  rent  and  took  possessiim  of  the 
premises,  but  caused  a  board  to  be  put  up  denoting  that 
they  were  either  to  be  let  or  sold :  this,  therefore,  was 
sufficient  proof  to  shew  that  the  defendant  had  taken  to 
the  premises  in  question,  and  on  that  evidence  the  plain* 
tiff  was  intitled  to  recover.  Independently  of  the  suf- 
ficiency of  this  evidence,  he  submitted  that  the  defendant, 
as  administrator,  could  not  put  an  end  to  the  agreement. 
It  is  laid  down  in  ComfffCs  Digest  (6),  that  if  a  testator 
have  a  term  for  years,  this  vests  in  the  executor  or  ad- 
ministrator, and  he  caqnot  refuse  it,  though  it  is  worth 
nothing,  and  the  authorities  there  dted  in  its  support 
fully  justify  this  proposition.    In  this  case,  the  defendant 

(a)  1  Wm$,  Sound.  1  (n.  1.) (i)  Tit.  admimstraiion^ 

B.  10. 


Bremridgb. 
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not  only  took  possession  as  administrator,  but  oontinued  1818. 

so  to  do,  and  having  paid  rent   after   the   death,  he      REMNANr 
aftovards  refused  to  hold  the  premises.     The  case  of  v, 

BoUon  V.  Cannon  (a),  contains  all  the  doctrine  upon 
this  pomt,  and  the  judgment  of  Mr.  Justice  PoUexfen 
is  particularly  applicable  to  this  case.  The  law  relative 
to  cases  of  this  nature  is  wholly  dissimilar  to  that  which 
prevails  in  cases  of  bankruptey,  where  the  assignees  have 
the  option  of  either  aecepdng  or  rejecting  a  lease  vested 
m  the  bankrupt;  as  those  cases  depend  on  their  own 
peculiar  drcumstances,  and  no  inference  can  be  drawn 
fiom  them  apphcable  to  this.  If  a  person  act  as  an  ad- 
ministrator, he  becomes  personally  liable  to  pay  rent,  at 
least,  until  he  has  r^ularly  assigned  over  the  term  to 
another  person ;  but  the  assignees  of  a  bankrupt  take  his 
estate  moely  for  the  benefit  of  hiscreditors.  Th^  judgment 
of  Mr.  Justice  PoUexfen  in  Botkm  v.  Caamon  is  recognized 
in  the  case  o£  BiOinghurst  v.  Speerman^  where  Lord  Chief 
JusUce  H6U  said,  ^  that  an  executor  could  not  waive  for  the 
term  only,  for  he  must  renounce  the  executorship  in  toto^ 
or  not  at  aU.^  In  support  pf  this  position,  he  referred  to  the 
cases  of  Hawse  v.  WebHer  (6),  and  Buckley  v.  Pirk  (c), 
and  observed,  that  the  case  of  I^(2daS  v.  DtmZopp  (cl),  was 
not  an  authority  against  this  doctrine,  as  the  defendants 
vere  there  sued  as  executors,  and  Chief  Justice  Lee 
expressly  noticed  that  distinction;  but  as  that  case  was 
never  detennined,  it  could  not  be  used  as  an  authority. 
The  defendant  here  occupied  the  estate,  and  would  either 
have  let  or  sold  it,  if  he  could  have  found  a  person  ready 
to  take  it  If  he  had  intended  to  renounce  it,  he  should 
have  done  so  in  the  first  instance.  As  the  intestate  was 
not  empowered  to  do  so,  neither  could  the  defendant  as  his 

(a)  PoUexfen^  125.     1   VaUru,  27I,  5.  C. (b)  Yelvt 

103 (c)  1  Satk.  3i;, {d)  1  Wils.  4. 

VOL.  II.  H 
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J  81 8.  representative^  as  he  could  make  no  dection,  because  he 

Remnant      ^^  ^^*  ***"^^  "^  ^^®  cliaracter  of  an  asngnee;  he  should 

V.  rither  have  taken  or  rejected  the  intestate's  estate  alto- 

Bremridob.    gether,  for  he  was  not  empowered  to  take  some  part  of 

the  property  and  refuse  the  other. 

Mr.  Serjt  Lens,  in  support  of  the  rule,  submitted  that 
the  only  points  were,  whether  the  defendant  as  admini- 
strator was  liatde  to  pay  rent  for  a  species  of  occupation^ 
which  was  thrown  on  him  as  the  representative  of  the 
intestate ;  and  whether,  dther  by  operation  of  law,  or  the 
acts  done  by  him  since  the  death,  he  could  be  rendered 
liable  to  the  plaintiff  for  the  rent  in  question  ?  Although 
he  had  paid  rent  since  the  death  of  the  intestate,  yet  such 
payment  was  made  for  rent  due  from  the  latter,  at  die 
time  of  his  death,  and  no  payment  for  rent  has  been 
made  since.  Has  the  defendant,  therefore,  been  in  such 
an  occupation  of  the  premises  as  to  entitie  the  plaintiff  to 
demand  payment  of  rent  from  him  ?  It  is  quite  deair  from 
the  case  of  BiUinghurst  v.  Speerman,  that  the  defendant 
could  not  be  liable,  unless  he  had  assets,  and  as  it  was 
not  proved  at  the  trial  that  he  had  any  in  his  posses- 
sion, this  must  be  considered  as  a  damnose  JuJsredUas. — 
[Mr.  Justice  Burrottgh. — This  action  is  brought  agunsi 
tiie  defendant  in  his  own  right,  and  he  is  not  charged 
as  administrator,  and  he  has  merely  pleaded  die  general 
issue ;  how,  therefore,  under  this  plea  could  he  prove 
he  had  no  assets  ?]  The  defendant  is  still  in  the  same 
situation  as  if  he  had  been  charged  as  administrator; 
and  as  the  whole  defence  was  open  under  the  general 
issue,  it  is  therefore  immaterial  whether  it  appear  on 
the  face  of  the  pleadings^  if  he  were  sued  as  such  ad- 
ministrator or  not;  if  a  plaintiff  sue  a  defendant,  gene- 
rally, it  does  not  follow,  that  such  defendant  cannot  avail 
himself  of  ^the  same  defence,  under  the  general  issue,  as 
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if  an  action  had  been  brought  againat  him  in  his  capacity 
of  executor  or  administrator.     It  is  quite  dear,  tb&t 
where  a  person  holds  as  executor,  and  has  no  assets,  he 
is  not  liable  for  rent     In  Buckley  v.  Pirky  Lord  Chief 
Justice  Parker  held,  that  *'  if  the  rent  be  of  less  yalue 
than  the  lands,  as  the  law  prima  fade  supposes,  so 
mudi  of  the  profits  as  suflBces  to  make  up  the  rent  is 
appropriated  to  the  lessor,  and  cannot  be  applied  to  any 
thiii^  else  ;  therefore,  in  such  case,  the  defendant  cannot 
plead  fiene  oAninisiravU,  for  that  confesses  a  misappli- 
cation,  ance  no  other  payment  out  of  the  profits  can  be 
justified  till  the  rent  be  answered.^    The  estate  heae 
bang  of  no  value  to  the  defendant,  and  he  having  paid 
the  rent  due  from  the  intestate,  and  given  a  notice  that 
he  VDoldnot  be  liable  for  future  rent,  the  plaintiff  could 
not  leoover:  although  the  defendant  be  administrator,  he 
18  sued  in  the  aqpadty  of  an  assignee,  and  therefore 
diai^geaUe  as  such.    He  referred  to  the  note  of  Mn 
Seijt  WlOianUj  to  the  case  of  Jevens  v.  Harridgey  to 
diew  that  as  the  premises  in  question  had  been  of  no 
value  to  the  defendant,  he  might  be  considered  either  as 
administrator  or  assignee,  and  that  he  was  chargeable  in 
the  ddkiet  only,  as  he  could  not  be  answerable  beyond 
the  actual  measure  of  profits  that  he  might  derive  from 
the  premises:  that  it  was  immaterial  whether  the  notice 
were  given  immediately,  or  eight  months  after  the  death 
of  the  intestate,  as,  imless  he  had  reodved  profits  equiva- 
lent to  the  value  of  the  rent,  such  payment  could  not  be 
AansmtKcA  ftom  him,  because  he  might  plead'  that  he  had 
no  aaseta^  as  he  could  not  be  liable,  de  bonis  propriis.   If 
he  had  been  cbaiged  as  administrator,  he  might  have 
pleaded  plene  administravit    But  as  the  plaintiff  de- 
clared against  him  as  an  asognee,  without  naming  him 
as  administrator,  he  could  not  be  liable  beyond  the  profits 
he  bad  received,  and  as  they  amounted  to  nothing,  it  was 

h2 


1818. 
Aemnant 

V. 

Bremridge. 


100 


CA8S8   IK   HILABT  TEBV, 


f818. 
Remnant 

Babmridoe. 


unnecessaiy  that  a  nodce  in  writing  should  be  given  the 
plaintiff  of  his  intention  to  lelinqmsh  the  premises. 

Mr.  Justice  Dallas. — ^As  this  case  was  tried  before 
the  Lord  Chief  Justice,  the  court  wish  to  confer  with 
him  before  they  give  their  judgment  There  are  three 
points  which  require  consideration:  First,  whether  the 
defendant  has  a  substantial  defence;  secondhf,  if  so^ 
whether  he  can  avail  himself  of  it  under  the  g^aral 
issue ;  and,  Mrdhf,  whether  he  riiould  not  have  pleaded 
specially  on  the  record. 

Cur.  adv.  vuU. 


On  this  day,  Mr.  Justice  Dallas  delivered  the  fol- 
lowing judgment  of  the  court  This  was  an  action  for 
use  and  occupation,  and  the  defendant  can  only  be  liable 
as  the  personal  representative  of  his  brother  who  died  in- 
testate. The  plaintiff  sued  the  defendant  generally,  and 
did  not  describe  him  as  an  administrator  in  the  dedara- 
tion.  He  must,  therefore,  be  considered  to  have  made 
his  election,  and  charged  the  defendant  as  an  assignee. 
Some  evidence  was  given  at  the  trial,  that  the  defendant 
had  taken  possession  of  the  premises  after  the  death  of 
the  intestate,  and  that  eight  months  after  the  death,  he 
offered  by  parol  to  give  up  possession  of  the  premises,  o  r 
surrender  the  interest  to  the  plaintiff;  but  that  the  plain- 
tiff had  taken  no  nptice  of  such  offer,  as  it  was  not  made 
in  writing.  It  is  quite  clear  that  the  plaintiff  not  having 
sued  the  defendant  as  an  administrator,  could  not  recover 
from  him  in  that  capacity,  and  it  is  equally  dear,  that  if 
the  defendant  were  not  in  possession,  he  could  not  be 
liable  to  discharge  the  rent  de  bonis  propriis.  For,  in 
the  first  place,  he  might  have  pleaded  that  the  premises 
were  of  less  value  than  die  rent ;  and,  secondly,  that  he 
had  no  assets.     It  is  unnecessary  to  determine,  whether 
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it  was  requifflte  for  him  to  plead  the  latter,  as  it  was  not 
pfQ?ed  that  the  defendant  had  such  assets.  Theoidyques- 
don  then  is»  whether  he  can  be  considered  as^having  taken 
ponesskm  of  the  premises  or  not.  The  note  of  Mr. 
Seijt  WUKams  goes  to  shew  that  if  the  defendant  had 
filled  in  proving  that  the  premises  had  been  productive 
of  no  profit,  he  might  then  have  shewn  that  he  had  no 
asKts;  and  that  if  the  premises  were  of  less  value  than 
the  rent ;  he  was  not  bound  to  plead  it  specially,  but 
might  have  the  benefit  equally  by  giving  it  in  evidence. 
It  vas  clearly  proved  at  the  trial,  that  he  had  derived  no 
henefit  from  the  premises  in  question.  The  court,  at 
fint,  doubted  whether,  as  it  appeared  he  had  taken  pos* 
RSBon,  it  was  necessary  that  he  should  surrender  the 
premises  to  the  plaintiff  by  an  instrument  in  writings  but 
are  now  of  opnion,  that  the  offer  to  g^ve  up  the  posses- 
ion hj  parol  was  suffident,  and  ccmsequently  that  a  sur- 
render in  writing  was  unnecessary,  and  thtft  the  rule  there- 
five  must  be  made 
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p^l^^  g*  LowBBN  and  another,  i^  Hibboks. 

By  a  grant  of  This  was  an  action  of  assumpsit^  brought  by  the  plain- 

^h  ^v^*?'*  ^^  ^^^  ^  lessees  of  Cogent  Garden  Market  under  the 

Bedford  of  Duke  of  Bed/brd^  to  recover  certain  tolls,  which  they 

a  liberty  to  clfumed  to  be  due  to  them,  from  the  defendant,  a  market 

ketinC^^^t  P^^^^^f  ^^^  ^^^  bringing  to  that  market,  and  expos- 

Garden,  and  to  ing  to  sale  therein,  certain  vegetables  which  had  beea 

receive  the  ac-  g^own  by  him.      The  first,  second,  third,  and  fourth 
customed  dues  ^  /,,,  ,,i/.V  i_- 

and  tolls,  kc.     counts  of  the  declaration  stated  the  defendant  to  be  m- 

to  such  market  debted  for  the  use  and  occupation  of  certain  stands  or 
to  whfch^ffrant  P^***^  ^^^  expoang  fruits,  vegetables,  flowers,  roots  and 
no  specific  tolls  herbs  for  sale  in  Ccveni  Garden  Market.  The  fifth  and 
were  annexed :  gj^^^jj  counts  were  for  divers  reasonable  tolls,  due,  and  of 
no  tolls  can  be  ngl^t  payable,  by  and  from  the  defendant  to  the  plain- 
claimed,  al-  tiffs,  as  farmers,  tenants,  and  occupiers  of  the  sud  market, 
marl^t  be^re*  ^^^  ^  ^®  dues,  duties,  tolls,  and  pnAaleges  thereto  be- 
gulated  as  to  lon^ng;  tp  these  were  added  the  common  money  counts, 
sub*'  *^  ^t  *  ^^^  ^®  defendant  pleaded  the  general  issue : 
statute ;  and  At  the  trial  of  the  cause  before  Mr.  Justice  Parky  at 
the  jury  having  Westminster j  at  the  sittmgs  after  the  last  term,  it  ap- 
on  evidence  peared  that  the  lease  of  the  tolls  of  the  market,  under 
which  did  not  which  the  pluntiffs  derived  their  title,  was  by  deed,  and 
un1Lm*ton7  P^T^^rted  to  be  executed  on  the  23d  of  Ju^ie,  1814,  for 
had  been  paid  the  term  of  one  year,  at  ah  annual  rent  of  <£2900. 

or  collected.       Annexed  to  this  lease  was  a  schedule  of  the  tolls  pavable 
but  that  the       .      ,  i       ,        i-,  «        ,  .^       ^^^ 

defendant  ^^  ^^^  market,  by  which,  as  well  as  by  uniform  custom 

merely  offered    and  usage,  the  plaintiffs  contended  they  were  empowered  to 

to  pay  a  certain 

sum:  The  court 

granted  a  new  trial,  principally  for  another  jury  to  say,  whether,  subsequent 

to  the  original  charter,  they  could  prtbume  a  new  grant  from  the  crown  con-' 

taining  a  specific  right  to  tolls. 
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denumd  IcL  per  sack  for  beaii%  and  IcL  per  Back  for  peas. 
It  was  proved  that  the  tolls  had  varied  considerably  in 
amount,  and  that  the  rent  piud  by  the  lessees  had 
fluctuated  in  proportion,  and  there  appeared  to  be  no 
uDifonn  usage  to  regulate  the  tolls,  but  the  plaintijHPs 
relied  on  the  53  Geo.  8,  c.  71,  «.  5  (a),  which  was  passed 
to  remove  nuisances,  and  to  regulate  the  market.—* 
On  the  part  of  the  defendant  a  number  of  documents 
were  produced,  to  shew  that  Covent  Garden  was  a  market 
of  recent  origin,  and  that  no  grant  of  tolls  was  annexed 
to  the  original  grant  of  that  market  to  the.  ancestors  of 
the  Duke  of  Bed/brd.  In  the  sixth  year  of  the  reign  of 
Edward  6,  there  was  a  grant  to  </oA»,  Earl  of  Bedfbrdy 
of  ail  the  lands  of  CovcfU  Garden,  together  with  ali  rents, 
firandiises,  liberties,  and  privileges,  &c.  which  had  been 
theretrfore  enjoyed,  paying  an  annual  rent  to  the  crown  of 
£5 :  &. :  8d, — In  the  third  year  of  the  reign  of  Elizabeth, 
was  a  bargain  and  sale  from  Francis  Earl  of  Bedford,  to. 
Sir  WdUksm  Cecil,  Ent  of  a  piece  of  pasture  ground^ 
parcel  of  the  great  pasture  called^  The  Covent  Garden. — 
In  the  tenth  year  of  Elizabeth,  there  was  a  grant  by  her 
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(a)  By  which  it  is  enacted^  *  That  it  shall  and  may  be 
lawful  for  the  owner  or  owners  of  the  said  market,  for  the 
trme  being,  and  his  and  their  lessee  or  lessees,  tenant  or 
leoantu  thereof,  to  demand  and  take,  or  cause  to  be  demanded 
aud  taken,  of  and  from  all  and  every  person  and  persons  who 
shall  place,  pitch,  or  expose  for  sale,  or  sell  within  any  part 
of  the  said  market,  any  fruits,  flowers,  vegetables,  roots,  or 
Herbs,  all  such  toll  and  tolls  as  is  or  are  usually  taken  or  coU 
iected  within  the  said  market,  or  which  is  or  are  payable 
for  or  in  respect  of  the  same;  and  that  no  toll  or  tolls  shall  be 
payable  by  any  person  or  persons  who  shall  buy  any  fruits, 
flowers,  vegetables^  roots,  or  herbs,  within  the  said  market, 
for  or  in  respect  of  any  such  fruits,  flowers,  vegetables,  roots, 
or  herbs,  so  by  him,  her,  or  them  bought  within  the  said  mar* 
I^et,  unless  the  same  shall  be  by  him  or  them  again  placed, 
pitched,  or  exposed  for  sale,  or  sold  within  the  said  market/ 
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to  the  8^d  Sir  William  Cecil,  of  the  reversion  of  parcel 
of  the  lands  and  pastures  caUed  The  Covent  Garden^  in 
the  parish  of  St  MarAnrin^Jie-Fielda. — There  was  an- 
other grant  by  the  eleventh  of  Charles  1,  to  Francis j 
Earl  of  Bedfbrdj  of  a  licence  for  him  to  build  houses  on 
The  Covent  Garden  and  Long  Acre. — The  principal 
document  produced,  and  which  bore  most  materially  on 
the  case,  was  a  charter  or  grant  from  the  crown  in  the 
twenty-second  of  Charles  S,  to  William^  Earl  of  Bed^ 
Jbrd;  that  he,  his  hdrs,  and  asfiigns,  thereafter,  and  for 
ever,  should  have,  hold,  and  keep  one  market  within  the 
parish  o(  St.  Paulf  Covent  Gardetiy  in  the  county  of 
Middlesex  J  in  a  certain  place  there,  commonly  called 
The  Piazza^  on  every  day  in  every  week,  by  the  year, 
except  Sunday  and  Christmas  day,  for  the  buying  and 
selling  of  all  manner  of  fruits,  flowers,  4tx>t8,  and  herbs 
whatsoever :  and  by  all  those  days,  to  continue  for  ever, 
together  vrith  all  liberties  and  fees,  customs,  tolls,  tributes, 
stallages,  piccages^  and  all  other  profits,  advantages,  and 
emoluments  whatsoever,  to  such  market  in  anywise 
howsoever  belonging,  appertaining,  arising,  or  issuing, 
or  with  the  same  usually  had  or  enjoyed;  to  have, 
hold,  and  enjoy  ohe  aforesaid  market,  and  all  and 
singular  olher  the  premises  above  granted  to  WURam^ 
Earl  of  Bedford^  his  heirs  and  assigns  for  ever.  The 
original  words  in  this  charter  were,  tolnetis  et  hajusmodi 
mercaturce  aliqttatimis  spectantibus, — It  appeared  that 
the  delendant  had  offered  to  pay  Is.  for  every  waggon, 
and  44,  for  every  cart  which  he  brought  loaded  to  the 
market ;  but  he  had  pleaded  no  tender  of  the  sum  of  8(1, 
which  was  part  of  the  demand  clumed  in  respect  of  two 
cart  loads  of  peas.  The  question  in  dispute  between  the 
parties  was  for  the  sum  of  Ss. :  lOd.,  being  the  aggregate 
of  the  tolls  clumed  for  thirty  sacks  of  beans,  and  fourteen 
sacks  of  peas,  being  at  the  rate  of  Id.  per  sack. 


nt  THB  FIFTT-EI6HTH  TXAft  OF  GEO.  III. 


105 


For  the  defendant  it  was  contended,  that  the  action 
oouU  not  be  maintained,  as  there  was  no  legal  foundation 
fiv  the  plaintiffs  to  establish  thdr  right  to  toll.  That 
Caoeni  Garden  was  in  its  origin  a  free  market,  and  that 
the  w«»ds  in  the  charter  of  Churlea  2,  could  not  create 
or  give  a  right  to  take  tolls,  as  it  did  not  appear  that  any 
specific  tolls  were  annexed  to  or  granted  by  diat  charter; 
thtt  in  ftct,  therefore,  CavetU  Garden  was  a  market  of 
modem  origin,  and  that  the  statute  of  the  5S  Geo.  S, 
€.71,  was  merely  an  act  of  regulation,  and  merely  trans- 
fened  the  payment  of  the  tolls  to  the  seller,  which  were 
due  at  common  law  from  the  buyer. 

For  the  plaintiffs  it  was  submitted,  that  the  grant  of 
Charki  S,  must  be  taken  to  mean  a  grant  of  such  tolls 
as  are  paid  in  markets  qfihis  sort  or  description. 

The  learned  judge  conadered  the  defendant  must  have 
a  verdict  against  him  for  the  tolls  erf*  the  two  cart  loads  of 
peas,  as  he  had  n^lected  to  plead  a  tender ;  and  was  in- 
c&ied  to  think  that  no  toll  could  be  demanded  under  the 
diarter,  whatever  might  be  the  construction  of  the  act  of 
parfiafflent 

The  jury  accordingly  found  a  verdict  for  the  plaintiffs 
for  8£  on  the  fifth  and  mxth  counts  of  the  declaration, 
for  two  cart  loads  of  peas,  with  liberty  for  the  defendant 
tomove  to  enter  a  nonsuit  on  the  pcnnt  of  law,  whether 
the  [dainti£&  had  a  right  to  take  tolls  as  tenants  of  the 
market ;  at  the  same  time  expressly  negativing  the  claim 
of  the  plaintifis  for  one  penny  per  sack.  ^ 
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Mr.  Serjt.  LefUj  on  the  first  day  of  this  term,  had  ac- 
cordingly obtained  a  rule  nm,  that  this  verdict  should  be 
set  aade  and  a  nonsuit  entered.  He  founded  his  motion 
00  three  grounds :  First,  that  no  tolls  were  given  by  the 
grant  of  22  Car.  2,  nor  was  the  amount  of  such  tolls 
specified  in  that  grant ;  secondly j  that  no  evidence  was 
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adduced  at  the  trial,  to  shew  that  any  certwn  tolls  had 
ever  been  paid;  and  thirdly ^  that  the  evidence  of  pay- 
ment was  by  the  seller  and  not  the  buyer,  and  therefore 
did  not  come  within  the  statute  53  Geo.  3,  c.  71. — He 
relied  principally  on  the  first  and  second  objections. 


Mr.  Seijt  Beat  now  shewed  cause,  and  contended  that 
if  this  rule  were  made  absolute,  CovmU  Garden  would 
become  a  free  market,  notwithstanding  the  grant  and  tha 
provisions  contained  in  the  statute  of  the  53  Geo.  3.  The 
verdict  of  the  jury  was  conclusive  to  shew  that  4d.  mjght 
be  demanded  for  each  cart,  and  the  defendant  himself 
has  admitted  that  this  sum  was  generally  paid.  The 
question  then  is,  whether  the'pluntifis  are  deprived  of 
their  right  to  tolls  by  the  defect  in  the  grant,  if  any  such 
defect  existed.  The  grant  of  tolls  must  be  taken  to  mean 
a  grant  of  such  tolls  as  are  usually  paid  in  markets  of 
*  Ifds  deecriptionf  and  it  has  been  so  translated  in  the  sta- 
tute. By  the  preamble  thereto,  it  is  also  clear  that  the 
legislature  intended  that  the  Hke  market,  should  be 
construed  to  apply  to  any  other  markets  in  the  neigh- 
bourhood of  a  mmilar  description.  By  that  preamble  the 
le^slature  not  pnly  intended  to  regulate  Covent  Garden 
Market^  but  thereby  acknowledged  the  existence  of  a 
right  to  take  tolls. 

There  are  two  modes  of  ascertaining  the  actual  tolls 
payable :  the  one,  by  what  tolls  are  paid  in  other  neigh- 
bouring markets,  and  the  other  by  what  has  been  paid 
since  the  grant  in  this  particular  market  It  has  beeii 
even  proved,  by  the  parol  evidence  adduced  by  the 
defend^tj  that  4d  for  ea^h  cart  load  was  the  toll  paid 
within  the  memory  of  the  witnesses  examined  at  the  trial. 
The  jury  therefore  having  so  found,  it  is  impossible  to 
overturn  or  narrow  their  verdict.  The  5th  section  of  tlie 
53  Geo.  3.  points  out  from  whom  tolls  Qiay  be  taken 
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or  denanded,  within  the  market;— die  8th  section 
the  mode  of  recovering  such  toUs; — and  by  the  7th 
aedoQ,  the  remedy  in  caaea  of  nonp-payment  is  ex* 
preflsed.  The  statute,  therefore,  takes  it  out  of  the 
grant,  and  if  such  grant  were  vend,  the  legislature  has 
excepted  this  market  out  of  the  general  rule.  The  law, 
«s  laid  down  'miln^iL  820,  that'if  the  king  grant  toa 
msn  a  iair  or  market,  and  grant  no  toll,  the  patentee  shall 
bave  DO  toll,  for  toll  being  a  matter  of  priyate  for  the 
beoefit  of  the  lord,  is  not  incident  to  a  fair  or  market  so 
granted,  without  a  special  grant,'  b  applicable  only  to 
cases  where  no  toll  is  granted ;  and  if  nothing  be  said  of 
toib  in  a  grant,  they  cannot  be  dumed,  because  they  are 
not  incident  to  a  market  If  piccage,  stallage,  and  profits 
'  of  piepoudre  be  not  mentioned  in  a  grant,  it  will  be 
deemed  that  the  grantee  would  be  satisfied  with  these  pri« 
Tileges  alone.  There  is  no  case  where  tolls  have  been  in- 
serted  in  agrant,  where  the  grantee  has  not  been  entitled 
to  them.— In  the  case  of  The  Corparaiion  of  Maiden^ 
head  (a)  Lard  Chief  Justice  McutUague  dissented  fiom 
the  rest  of  the  court;  but  the  other  three  judges  con* 
ttderod  the  tolls  were  well  granted,  although  the  parti- 
cular sums  payable  in  respect  thereof  were  not  sped- 
cally  expressed.  The  grant  there  was  similar  to  the 
present,  vix.  Quod  ipn  hdb^efU  mercahm  9imuf  cum 
kketOj  H  ad  hiffu^modi  mcrmtum  accedentibus  emer^ 
gentibui  rive  cantingentibus.  He  referred  to  the  judg* 
mcnt  of  Lord  Chief  Justice  Mountaguct  in  that  case,  to 
ihew  that  it  was  a  new  market,  and  that  his  reasoning 
vas  at  yariance  with  the  first  principles  of  law,  and  that 
il'nich  tolls  wore  not  restricted  by  particular  words,  they 
Duat  be  reasonable.  In  the  case  of  a  light-house,  the 
king  has  a  right  to  giant  reasonable  tolls,  and  in  the  Sd 
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InHii.  SSS.  Lord  Coke  says,  ^  what  are  to  be  deoned 
reasonable  toUs  must  be  decided  by  judges  of  the  law/ 
Lord  Chief  Justice  Mountague  was  misled  by  the  case 
cS  Heddy  v.  WheeOumse  (a)  which  is  distinguishable,  as 
the  word  tdlnetum  was  not  inserted  in  that  grant,  but 
it  was  merely  a  grant  of  a  fair,  with  free  customs  and 
liberties  thereto  belonging.  The  disdnction  therefore 
must  be  drawn  when  no  tolls  are  specified  in  the  grant, 
but  if  tolls  be  therein  mentioned,  the  grantee  is  -entitled 
to  them,  if  reasonable.  [Mr.  Justice  Par*.— The  case 
in  Crdke  is  in  point,  but  destroys  the  argument  respect- 
mg  die  translation  of  the  word  hfffustnodiJ]  That  case 
did  not  extend  to  tolls,  but  merely  to  lib^ties,  and  free 
customs.  As  tolls,  therefore,  were  not  inddental,  the 
word  htiftismodi  could  only  apply  to  the  liberties  and 
customs  of  that  fair  or  market.^-[Mr.  Justice  Park  re- 
ferred to  the  case  of  HoUaway  v.  SmWh  (6),  to  shew  that 
toll  was  not  incident  of  common  right  to  a  fair.  That  it 
would  not  pass  under  general  words  in  the  grant  of  a  new 
fair,  nor  would  custom  extend  to  support  a  toll  in  such 
a  fair.]  There  are  many  cases  where  tolls  have  not  been 
introduced  in  the  grant,  but  the  only  adjudication  on  a 
grant  similar  to  the  present  is,  in  the  case  in  Palmer. — 
Tlie  case  of  Holcrqfi  v»  Heel  (c),  merely  dedded  that  the 
undisturbed  possession  of  a  market  by  a  defendant  for 
twenty-three  years,  was  a  dear  bar  to  the  plaintiff's  right 
of  action.  In  Osbuston  v.  James  (d)  where  an  objection 
was  raised  that  as  no  toll  was  granted,  it  C9uld  not  be- 
come due,  either  as  appendant  or  appurtenant :  the  court 
would  take  no  notice  of  it,  unless  it  were  pleaded  to 
have  been  immemorial,  and  the  judgment  was  given  for 
the  plaintiff;  but  that  case  is  wholly  distinct  from  the 


(aj  Cro.  Eiiz,55S.  59l. (b)  2  Sirange^   II7I.- 

(c)  1  Bos.  &  Pul.  400, (d)  2lMtw.  1377. 


IK  THE  7IFTT-SIGHTU  YEAR  OF  QKO.  III. 


109 


present  No  subsequent  cases  have  infnnged  on  the 
dfidsioD  in  Palmer ;  neither  does  ihe  Sd  InHit.  9StO  apply, 
as  that  only  supposes  a  case,  where  no  tolls  have  been 
granted.  The  court  had  merely  to  see  what  tolls  were 
reaaoaaUe,  but  in  this  case  the  legislature  have  granted 
toils  by  statute  to  the  owner  or  lessee  of  the  market; 
and,  unless  4J.  per  cart  be  considered  an  unreasonable 
tolly  the  rule  must  be  discharged. 


1818. 


LoWDEK 

V. 
HiSBOMS. 


Mr.  Serjt.  JSosanquetj  who  was  with  Mr.  Seijt  Bestj 
inastedthat  as  the  rights  of  demanding  toll  had  been  en* 
joyed  by  the  owners  or  lessees  of  the  market  for  one  hun- 
dred aod  fifty  years  past,  and  had  once  been  regulated  by 
the  k|gielature^  the  only  question  was,  whether  these  tolls 
vere  not  to  be  enjoyed  in  future,  as  they  had  been  hereto- 
fore. At  all  events,  the  verdict  of  the  jury  had  fuUy 
established  to  what  tolls  the  plaintiffs  were  entitled.— 
Ccvent  Garden,  before  the  grant  of  Car.  8,  was  a  free 
market,  and  the  objections  which  have  been  raised  to  the 
plaiDtiflV  i^t  to  recover^  are,  ^rsij  that  there  is  no 
gmot  of  specific  tolls  in  this  charter ;  secondly,  that  they 
are  qualified  or  restricted  to  such  as  are  usually  apper- 
tuniiig  to  the  market,  and  if  it  were  a  new  market,  no 
tolls  amid  be  payable. — It  is  quite  unnecessary  that  the 
grant  should  specifically  set  forth  the  precise  sums  pay- 
able in  reelect  of  toll,  and  the  mode  of  taking  such  toll  is 
wholly  unobjectionable.  The  statute  of  68  Geo.  3,  has 
set  forth  the  charter  in  the  preamble ;  and  the  only  au- 
thentic translation  is  to  be  there  found,  viz.  *  To- 
gether with  all  liberties,  free  customs,  tolls,  stallage, 
piocage,  and  all  other  profits,  advantages,  and  emoluments 
whatsoever,  to  the  like  market,  in  any  wise  belonging 
or  appertaining/ — Nullum  simile  est  idem.  It  has  been 
contended,  that  this  was  never  a  market  before  the  grant. 
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Aid  that  it  can  therefore  refer  to  no  antecedenC  one ;  but 
if  tolls  had  been  before  enjoyed,  there  can  be  no  doubt 
but  by  the  terms  of  the  53  Geo.  8,  the  plaintiffs  were 
entitled  to  all  «uch  toUs  as  are  usually  taken  in  markets  of 
this  description.  The  meaning  of  the  ward  hujusmodi  in 
die  Dictionary  of  Forcelltntts^  is  defined  to  be  htfjfis  gene^ 
Hs ;-— Mfiifitf ;— A^rc  aiqne  hufusmodi^  sum  muUa  pa^sa. 
Therefore  the  word  hujusmodiy  can  apply  only  to  markets 
of  a  similar  description.  The  preamble  of  the  statute 
contains  all  the  mateiial  parts  of  the  grant  A  question 
might  arise  as  to  piocage  and  stallage,  but  not  as  to  tolls, 
for  nothing  but  the  tx>lls  are  regulated  by  the  statute. 
And  in  section  7,  it  is  enacted,  That  noUiing  in  the  act 
shall  present  the  owners  or  their  lessees  from  suing  for 
or  in  respect  of  the  tx>lls  for  fruits,  &c.  whidi  shall  be  ex- 
posed for  sale  within  the  market ;  and  by  the  8th  section 
it  is  enacted,  That  nothing  in  this  act  shall  affect  the 
right  or  title  of  the  Duke  of  Bedford  to  stallage,  piccage, 
or  any  other  liberties,  except  the  tolls  to  the  said  market 
bdongmg:  This  section,  therefore,  clearly  shews,  that 
the  Dnke  of  Bedford  is  entitled  to  take  toll. — ^If  even 
the  words  in  the  charter  admitted  of  a  doubtAil  con- 
struction, by  which  toll  could  be  granted,  still  the  usage 
of  one  hundred  mid  fifty  years  was  suffident  to  establish 
the  custom ;  and  although  tolls  have  deviate  since  the 
grant,  yet  they  might  be  recovered.  He  referred  to  ftd 
InHihUfj  S8S,  where  Lord  Coke^  in  commentiag  on 
the  statute  of  Glocesier,  says,  <  Whoe  any  claimed  be- 
fore the  justices  in  eyre  any  franchises  by  an  ancient 
charter,  though  it  had  express  words  for  the  franchises 
claimed,  or  if  the  words  were  general,  and  a  continual 
possession  pleaded  of  the  franchises  clumed,  or  if  the 
daim  was  by  old  and  obscure  words,  and  the  party  in 
pleading  expounding  them  to  the  court,  and  averring  con- 
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tinual  pofiseaooD,  aocaordbg  to  that  expositioo,  the  ^try  |3^g^ 

was  ever  inqidraiur  super  possessionem  et  usum,  8cc.  which 
I  hisve  observed  in  divers  records  of  those  eyres,  agree^ 
Mtti>ihatoldrvlejOpHfMisinterpres  rerumusus.'*  As  to      Hierons. 
the  ooDstmcdon  of  the  charter,  IjordEOenboroughj  in  the 
esse  cSRex  v.  l%e  Mayor  and  CUixens  <^  Chester  (a), 
said,  ^  That  in  the  time  of  Lord  Kenyan^  there  was  a 
case,  where  an  usage  had  prevailed  ahnost  agmnst  the 
words  of  the  charter ;  but  that  the  court  would  not  in- 
terfiere  against  a  long  continued  usage  upon  the  words  of 
a  dnrtff  which  were  in  any  degree  doubtfid.^ — ^If  there- 
f(ffe  tolls  have  been  so  long  paid,  and  as  no  authority  has 
been  cited  for  the  qpecific  sums  to  be  stated  in  the.  grant, 
thefdaintifiBare  clearly  entitled  to  recover.  Even  had  tolls 
been  omitted  in  the  original  grant ;  yet,  if  in  its  terms  it 
GontaiiiedajtftdprD  qua,  and  tolls  were  afterwards  taken, 
audi  usage  would  be  sufficient  to  establish  the  right,  not- 
withstanding the  proviuons  in  the  statute. — If  the  king 
grant  a  market  on  lands  in  his  own  possession,  and  no 
tcU  be  qieeified,  it  is  then  a  free  market;  beoause  the 
subjects  take  it  from  the  king  with  no  other  benefits  or 
advantages  than  he  is  pleased  to  grant;  but  the  land  on 
wludi  this  market  stands,  was,  originally,  in  the  posses- 
sioD  of  the  Earl  of  Be^brdj  and  such  grant  being  bene- 
fidal  to  die  subjects,  is  a  sufficient  reason  why  toll  should 
have  been  given.    All  the  former  cases  shew  that  toDs 
bave  been  granted  in  a  manner  similar  to  the  present; 
and  if  these  tolls  be  not  payable,  no  corporation  in  future 
can  have  a  right  to  demand  them. — [Mr.  Justice  Dallas 
mentioned  the  case   of  the   Ccnrporation   of  HuU  v. 
Bonier  (6).] 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  observed,  that 

(a)  Mau/.  &&/tP.  101. (6)  C&tsper,  102. 
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the  only  rigbt  of  the  plaintiffs,  to  demand  tdl,  was  de- 
rived from  the  charter  of  Car.  2,  and  that  the  statute 
58  Geo,  3.  was  entirely  out  of  the  question.  As  no 
amount  of  the  tolls  to  be  taken  was  specified  in  the 
charter,  the  plaintiffs  could  establish  no  right  to  demand 
them.  The  sum  of  4d.  has  not  been  always  taken  for 
one  cart,,  and  it  has  heea  contended,  that  the  defendant, 
having  offered  to  pay  that  sum,  was  thereby  prevented 
from  revising  it;  but  he  has  proved  that  no  uniform 
payments  have  been  made,  and  as  the  sums  for  the  tolls 
varied,  it  was  incumbent  on  the  plaintiffs  to  have  shewn 
that  one  sum  had  been  constantly  taken  for  toll ;  for  if 
a  right  to  demand  toll  had  once  attached,  such  sum  could 
not  be  varied,  however  reasonable  it  might  be,  and  its 
reasonableness  should  be  fixed,  in  the  first  instance,  and 
ever  after  continue  specific  and  unvaried.  This  not 
having  been  the  case,  the  right  of  the  plaintiffs  is  de* 
termined.  The  statute  cannot  apply,  because  it  has 
been  proved  that  the  .payments  have  been  made  by  the 
seller,  and  not  the  buyer.  Although  the  word  Am;W- 
fnodi  has  been  contended  to  have  been  authentically, 
translated  in  the  statute;  still,  if  the  origbal  charter, 
can  be  resorted  to,  the  construction  of  this  word  by- 
the  legislature  cannot  be  conclusive.  The  literal  trans-^ 
lation  of  this  word  is  of  ^  like  or  ^  di  queHa  guua,* 
which  is  of  the  same  signification.  In  Jeakes's  trans- 
lation of  the  Charters  of  the  Cinque  Ports  and  JVee 
CustonUy  the  word  such,  when  applied  to  a  market,  can 
only  have  reference  to  the  market  before  described.  This 
is  not  a  market  for  the  sale  of  every  article,  but  fi:>r  the 
sale  of  fruits,  flowers,  vegetables,  roots,  or  herbs,  and  as 
the  tolls  can  only  be  taken  for  such  fruits,  &c.  so  hujttsfnodi 
can  only  be  construed  to  apply  to  the  like  or  same  market. 
The  words  in  the  5th  section  of  the  statute,  of  all  suciv 
tolls  as  are  usually  taken  in  the  market,  could  not  avail 
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(he  jiaintiSs,  because  no  pMcise  toUs  had  been  before 
taken.  He  cited  2  ImtU.  220,  and  221,  and  observed, 
that  in  flifdi^  v.  Wheelhouse  (a),  all  the  justices  agreed, 
that  toll  was  not  a  common  right,  incident  to  a  fair,  and 
that  DO  erne  should  have  toll  in  a  fair,  if  he  had  it  not  by 
grant  or  prescription,  and  that  the  tolls  must  also  be 
ipeofied  in  the  grant,  or  a  quid  pro  quo  be  therein  stated. 
The  presumption  of  a  grant  for  such  tolls  is  not  sufficient, 
but  thd  conclufflon  to  be  drawn  is,  that  such  grant  was 
made  without  any  conaderation.  The  statute  therefore, 
bang  merely  a  private  act,  and  the  verdict  of  the  jury 
founded  on  the  defendants  having  offered  the  sum  of  M. 
per  cart,  such  verdict  cannot  be  conclusive,  as  the  pliun- 
tiSs  had  clearly  no  ground  of  action. 


Ifiie. 


LowDEir 

9. 

HiERova. 


Mr.  Justice  DALLA8.-^The  spedfic  sums  to  be  de- 
manded for  tolls  are  not  expressed  in  the  charter.  The 
tolls,  therefore^  which  have  been  received,  subsequent  to 
the  grant,  are  merely  presumptive,  neither  have  they 
beoi  uniform.  TTie  jury  should  have  given  their  verdict 
aoxndiiig  to  the  invariable  or  uniform  custom.  The  judge 
could  alone  dedde  whether  such  tolls  were  or  were  not 
reasonable.  In  this  case,  there  is  no  dedsion  of  this  sort, 
snd  no  certiun  toll  has  been  uniformly  paid  within  the 
memory  of  any  of  the  witnesses  who  were  examined ;  I 
therefore  think,  that  under  the  drcumstances,  there 
^uM  be  a  new  trial,  and  that  the  plaintiffs  are  en- 
titled to  recover  only  such  tdk  as  have  uniformly  been 
collected ;  and  as  oh  the  second  trial  it  may  be  fully 
takm  into  conmderation,  whether,  subsequently  to  the 
01^^  cfanrter  a  new  grant  friMn  the  crown  may  be  pre- 
sumed,  I  am  of  opinion  that  the  rule  should  be  made 
absolute,  for  aetting  aode  tins  verdict,  on  the  court's 
granting  a  new  trial. 


VOL.  IX. 


(a)  Moore,  474. 
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Mr.  Justice  Park  concurred. 

Mr.  Justice  Bubeough. — The  uniformity  in  the  pay- 
ment of  certain  specific  tolls  has  not  been  proved  accord- 
ing  to  the  facts  contained  in  this  case.  No  evidence  has 
been  adduced  to  prove  the  payment  of  any  certain  tolls, 
neither  was  there  any  evidence  to  shew  when  the  pay- 
ment of  the  first  toll,  subsequent  to  the  charter,  was 
made,  nor  the  amount  which  was  then  demanded. 


Rule  absolute,  to  set  a^de  the  verdict  for  8d.,  on  a 
new  trial  being  had. 


Tuesday, 
Feb.  10. 


Bray  v.  Feesman. 


In  a  declaration  This  was  an  action  of  assumpsit;  the  first  count  of  the  de- 
che^^du^ment  claration  stated,  that  one  SatmielFreemanj  the  fatherof  the 
stated,  that  the  defendant,  was  indebted  to  the  plaintiff  in  a  certun  sum,  to 
defendant's  -^  ^^         ^fj;^ .  jg^  .  gj   being  the  balance  remain- 

father  was  m^  '  »         fe 

debted  to  the  mg  unpaid  of  a  certam  larger  sum,  to  wiif  the  sum  of 
plaintiff  in  a  £^  .  4^^ .  6A,,  before  then  due  from  the  said  Samuel  Free- 
wit  the  sum  of  ^'^^y  ^^  ^^^  plaintiff,  upon  a  bill  of  exchange,  dated  the 
£26:  lSs,:6d.,  S7th  November^  1815,  drawn  by  the  plaintiff,  upon,,  and 
hnce  of  a  cer-  *^^P^^  ^^^  *®  ^^  Samuel  Freeman,  payable  at  three 
t  lin  larger  months  afler  date  to  the  order  of  the  plaintiff^  of  the 

sum,  to  wit,        said  sum  of  ji^  :  4*.  :  6d.,  and  of  which  said  sum  of 

£45^!4s. :  6d.,  ^^ '  **' '  ^'^  P^*^  ^^  before  been  paid  and  satisfied  to 
and  itwasafter- 

wards  averred,  that  in  consideration  that  the  plaintiff  would  forbear  to  sue  the 
defendant's  father  for  the  recovery  of  the  said  balance  of  ^26 :  13«. :  Gd.^  the 
defendant  promised  to  accept  a  bill  of  exchange  for  the  amount  of  such 
balance.  It  was  proved  that  the  balance  due  from  the  defendant's  father  to 
the  plaintiff  was  £26  i^Held^  that  this  was  no  variance,  as  the  sum  was  laid 
under  a  videlicet  in  the  inducement ;  and  as  it  was  sUted  ihrough«ut  the 
declaration  to  be  the  balance  due^  that  the  subsequent  averments  had 
reference  to  such  inducement. 


in   THE   FIFTT-EI&HTH   TEAR  OF   CEO.   III. 


115 


theplabtiff,  leaving  such  balance  as  aforesaid  still  remain- 
ing due  and  unpaid.  'Iliat  the  said  Satntul  Freeman 
being  so  indebted  to  the  plaintiff,  and  the  balance  of 
£9&i\^iGd.  remaining  unpaid,  he  the  plaintiff  in- 
tended, and  was  about  to  sue  the  said  Samuel  Freeman  j 
ibr  the  recovery  of  the  said  sum  of  «£26:  13^.:  &/., 
whereof  the  defendant  had  notice;  and  that,  thereupon, 
on  the  11th  of  Naoember^  1816,  in  conuderation  of  the 
premises,  and  also  in  considgption  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  forbear  to  sue  the 
said  Samuel  Freeman  itx  the  recovery  of  the  balance 
of  i26 :  18f . :  fid,  and  would  draw  a  bill  of  exchange 
of  him  the  plmntiff,  on  the  defendant,  to  bear  date  on 
the  day  and  year  last  aforesaid,  and  to  be  made  payable 
at  ax  wedu  after  the  date  thereof,  for  the  amount  of  the 
hahmce  of  <£26 :  IStf. :  &i,  the  defendant  promised  the 
plaintiff  to  accept  such  bill,  when  after  the  drawing  thereof, 
he  should  be  requested  so  to  do :  and  the  plaintiff  averred, 
that  he,  confiding  in  the  promise  of  the  defendant,  did 
foihesr,  and  has  forborne  to  sue  the  said  Samuel  Free- 
man  for  the  recovery  of  the  balance  of  £9& :  ISs. :  6d. ; 
and  diat  he  drew  hb  b'dl  on  the  defendant^  bearing  date 
the  same  day  and  year  last  aforesaid,  payable  at  six 
veeb  afler  date,  for  the  amount  of  the  balance  of 
£26: ISf. :  6J.,  and  that  he  presented  the  same  to  the 
defendant  for  his  acceptance,  and  requested  him  to 
accept  accordingly ;  yet,  that  the  defendant  did  not  nor 
would  accept  the  said  biU,  at  the  said  time,  when  he 
was  80  requested  as  aforesaid,  or  at  any  time  aflerwards, 
but  therein  wholly  failed  and  made  default ;  nor  hath  the 
defendant  paid  the  plaintiff  the  balance  of  i:26 :  ISs. :  6d., 
«>  due  from  the  said  Samuel  Freeman^  the  father  of  the 
defendant,  to  the  plaintiff,  and  the  said  balance  b  still 
due  mi  impud  to  the  phuntiff,  who  is  likely  to  lose  the 
same.    The  second  count  stated^  that  the  pUntiff  on  the 
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11th  of  NovembeTj  1816,  made  hk  bill  of  ezdiange^ 
bluing  date  on  that  day,  and  directed  it  to  the  defend- 
ant, requiring  him  six  weeks  after  the  date  thereof,  to 
pay  to  his  ordeF,  «£26 :  18«. :  6d.  for  value  received,  and 
stated  that  the  defendant  duly  accepted  it,  whereby  be 
became  liaUe,.  and  promised  to  pay  the  plaintiff  the 
amount  ;«-^to  these  were  added  the  common  money  counts, 
and  the  defendant  pleaded  the  general  issue  of  mm  as- 
sumpsU. 

At  the  trial  of  the  cause  before  Mr.  Justice  Bur-^ 
toughs  at  Weaiminsier,  at  the  sittings  after  the  last 
term,  the  plaintiff  produced  a  note,,  addressed  to  him  by 
die  defendant,  in  the  folbwing  terms : 


*  Mr.  Bray,— <If  you  will  draw  a  bill  at  six  w«ek» 
^date  for  my  fatber^s  balance,  dating  it  to^lay,  due 
^Stith  next  month,  I  will  accept  it. 

*  S.  W.  Freeman.^ 


There  was  no  date  to  this  note,  and  it  was  proved  by  the 
plaintiff  Is  servant,  that  he  called  frequently  on  the  defend^ 
ant  during  the  latter  end  of  October^  and  the  beginning  of 
November  last,  and  that  on  one  of  those  occasions,  he  in- 
formed the  defendant  that4ic  called  for  some  money  due 
fi»m  his  father  to  the  plaintiff,  upon  a  bill  accepted  by  the 
father,  and  that  unless  it  were  paid,  the  pluntiff  would  put 
it  into  his  attomey^s  hands,  on  which  the  defendant  ob- 
served,  *  I  hope  not;  tell  Mr.  Bray  to  draw  a  bill  upon 
me,  and  bring  it,  and  I  will  accept  il  for  the  money  due 
to  him.'  And  that,  on  the  servants  requesting  him  to 
write  a  note  to  that  eifect,  he  gave  him  the  note  in  ques- 
tion  ;  that  he  afterwards  delivered  the  bill  for  the  balance,, 
which  amounted  to  4^86  and  a  fraction ;  and  that  upcm 
application  for  it  two  days  aftm^ards,  the  defendant  re. 
fused  to  re-deliv«r  it,  saying,  he  would  not  pay  it  unless 
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he  were  oompeUed  to  do  so ;— And  it  also  appeared  that  the  IB\^ 

bdanoe  due  from  his  father  to  the  plaintiff  amoanted  to         Bb% 
/26  only.  v. 

The  learned  judge  thought  the  plidntiff  had  made  out  Frmm  ak. 
his  case,  but  doubted  whether  he  could  recover  upon  the 
first  count  of  the  declaration,  Bs  he  had  not  proved  such 
in  agreement  as  was  set  forth  in  that  count,  when  it  was 
coDtended  that  he  could  not  succeed  on  the  second,  on  two 
objectioQS— ;/lr#^,  that  there  was  a  variance  between  the 
ddsration  and  proof,  both  as  to  the  sum  and  acceptance 
of  the  UU;  and,  aecondl^^  that  as  no  conuderadan  waa 
ctpRtsed  on  the  face  of  the  defeodanf  s  note,  thb  case 
ctine  within  the  statute  of  frauds.  The  jury,  however, 
ibund  a  verdict  for  the  plaintiff  for  «£S6.,  with  liberty  for 
the  defendant  to  move  to  set  it  asidd  upon  the  points  of 
law,  whether  the  plaintiff  had  proved  the  contract  as 
laid  in  the  dedaration,  and  whethef  the  note  in  questiom 
hron;^  this  case  within  the  statute  of  frauds. 

Mr.  -Serit  Vangfianj  on  a  former  day  in  this  term^ 
moved  for  a  rule  to  shew  cause  why  this  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered  on  both  the  objections 
taken  at  the  trial ;  and  in  support  of  the  latter,  he  relied 
on  the  case  of  I^ing  v.  Wihon  (a),  where  it  was  held, 
that  a  parol  promise  to  pay  the  debt  of  another  in  con^- 
«dflnt]on  of  ferbearance,  was  void  by  the  statute.  He 
also  dted  Fish  v.  Hutchinson  (i).  But  the  court  re- 
fared  to  the  case  of  Recid  v.  N(Msh  (c),  where  it  was 
decided  that  a  parol  promise  to  pay  a  certain  sum  to  the 
plaintiff,  in  consideration  of  fais  ffarbearing  to  sue  a  third 
person  in  on  action  c£  assault,  was  not  ¥rithin  the  sta- 
tute, because  there  was  no  debt,  default,  or  miscarriage 


(fl)  2  Strange,  873. (*)  2  WiU.  »4. {c)  1   IVih. 
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of  another  for  wluch  to  be  answerable,  and  therefore 
granted  the  rule  on  the  ground  of  variance  alone. 

Mr.  Seijt.  Bt9t  now  shewed  cause,  and  contended  that 
the  contract  was  truly  laid  in  the  first  count  of  the  de- 
claration, as  it  was  stated  in  the  inducement,  that  the  de- 
fendant's father  was  indebted  to  the  plaintiff  in  a  certain 
sum  of  money,  to  wity  the  sum  of  ^£^6 :  1S«. :  6(2.,  being 
the  balance  of  a  certain  larger  sum,  to  wUj  the  sum  of 
<£45:  4a.:  6d.,  before  then  owing  from  the  defendant's 
father  to  the  plaintiff;  and  that,  although  in  the  sub- 
sequent part  of  that  count,  these  sums  were  stated  with- 
out a  videlicetf  yet,  that  it  must  have  reference  to  the 
inducement,  under  which  it  was  unnecessary  to  prove 
the  precise  sum,  because  it  was  there  stated  under  a 
'ScUicet.  The  only  case  where  a  predse  sum  must  be 
proved,  is  where  such  sum  is  not  laid  under  a  videlicet  in 
the  declaration ;  but  as  it  was  here  so  stated  in  the  in- 
ducement, it  was  quite  sufficient,  and  that  it  was  there- 
fore wholly  unnecessary  to  restate  such  videlicet  in  the 
subsequent  parts  of  Uie  declaration. 


Mr.  Seijt  Vaughan^  in  support  of  the  rule,  insisted 
that  the  variance  was  fatal,  and  submitted,  that  as  the 
contract  was  entire,  it  was  necessary  to  set  it  out  truly, 
and  that  if  there  were  a  difference  in  any  part,  it  would 
be  fatal.  In  support  of  this  proposition  he  cited  the  cases 
of  King  V.  Pippeti  (a),  and  Bristow  v.  Wright  (6). 
That  although  the  sum  was  stated  in  the  inducement  to  be 
under  a  videlicet^  still,  that  it  did  not  render  the  subsequent 
-averments  immaterial,  as  the  inducement  formed  no  part 
of  the  contract  itself,  and  as  the  sum  was  material,  it  must 


{a)  1  Term  Rep.  24a- 
Rep.  235,  «. 


'{b)  2  Doug.  6(54.  S.  C.  1  Term 


Bray 

V. 
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le  proved  precisely  as  laid.     Grimwood  v.  Barrii  (a).  is  16. 

It  was  stated  in  the  breach,  that  the  defendant  refused  to 

accept  a  bill  for  £26 :  13«. :  6d.,  and  it  was  proved  that 

<£S6  was  the  balance  due :  this,  therefore,  was  clearly      Freemaw. 

a  vaiiance.    As  the  bill  was  not  introduced  in  evidence  on 

the  second  count,  it  is  equally  clear  that  that  could  not 

besappcHled ; — beades,  no  evidence  was  adduced  to  shew 

diat  the  defendant  offered  to  accept  the  bill. 

Mr.  Justice  Dallas. — There  can  be  no  doubt  but 
that  in  all  cases  where  an  action  is  brought  upon  a  con- 
tract, such  contract  must  be  truly  set  forth  in  sub- 
stance in  the  declaration;  and  that  if  a  party  go  beyond 
flidi  contract^  imd  if  any  part  of  it  be  proved  very  ma- 
terially different  from  that  stated  in  the  pleadings,  the 
whde  foundation  of  the  action  fails,  and  the  variance  is 
&taL 

Thequesdonin  thiscasejs,  Aether  the  substance^f  the 
oontiact  has  been  proved  as  alleged  in  the  declaration : 
Ftrsij  then,  what  is  the  substance  of  the  contract  to  be 
proved?  That  the  defendant  undertook  to  accept  a  bill  of 
exchange  for  the  balance  of  a  certain  larger  sum  due  from 
his  father  to  the  plaintiff;  the  payment  of  such  balance, 
therefore,  is  the  substance  of  the  contract  It  was  proved 
that  a  bill  for  this  balance  was  drawn  by  the  pliuntiff  on  de- 
fendant, at  the  request  of  the  latter,  and  that  he  said  lie 
would  accept  it  for  the  money  due  from  his  father  to  the 
(daintiff,  and  desired  his  servant  to  call  again  for  it  when 
it  should  be  returned ;  but,  that  when  the  servant  called 
a  day  or  two  afterwards,  the  defendant  refased  either  to 
accept  or  return  it  Having,  therefore,  kept  this  bill  in  his 
ponesoon,  and  not  produced  it  at  the  trial,  although  re- 
quested so  to  do,  it  has  been  contended  that  the  precise 


(«)  6  Term  Rep.  46o. 
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1818.  balatuse  due  from  the  defendADt's  father  to  the  pbuntiff 
uraa  £SB^  and  that  thig,  therefore,  was  a  variaaee  between 
the  sum  proved  and  laid  in  the  declaration.  If  the  bill 
FaBuiAir.  had  been  produced,  there  might  have  been  some  ground 
to  have  alleged  a  variance  as  to  the  bill|  but  the  oondact 
of  the  defendant  in  this  case  ought  not  to  be  enoouraged 
The  inducement  in  the  declaration  alleged,  that  the  de» 
fendant*s  father  was  indebted  to  the  plaintiff  in  a  sum  of 
money  under  a  videlicet^  being  the  balance  remaiiung  un- 
paid of  a  larger  sum,  which  was  also  stated  under  a  vidsRceL 
Under  this  part  of  the  declaration,  therefore^  it  was  not 
incumbent  on  the  plaintiff  to  prove  the  predse  sum  as 
laid)  and  if  the  contract  was  in  terms  as  stated  in  the 
inducement^  it  would  have  been  sufficient  to  aver  that  a 
balance  was  due  and  unpaid,  without  slating  the  sum, 
but  this  sum  in  the  inducement  of  the  declaration  was 
laid  under  a  videlicet  It  has  been  said  that  in  all  cases 
where  it  is  necessary  to  state  a  sum  with  predsion 
in  a  contract,  that  the  addition  of  a  videlicet  wouU 
not  render  that  averment  immaterial  This  can  only 
apply  to  cases  where  the  averment  of  a  particular  sum 
is  necessary.  The  question  is,  whether  it  be  necessary 
in  the  statement  of  this  contract  to  lay  the  preose  sum, 
and  whether  the  subsequent  parts  of  the  declaration  do 
not  refer  to  the  inducement.  It  is  stated  throughout, 
to  be  the  balance  or  sum  of  £%Q :  IS^. :  Ai,  and  in  the 
breach  it  is  averred,  that  the  defendant  hath  not  paid 
to  the  pliuntiff  the  said  sum  of  £M :  18^. :  SdT.  owing 
from  his  father,  and  that  the  said  balance  is  still  wholly 
due.  This  balance,  therefore,  connects  the  subsequent 
to  the  introductory  part  of  the  declaration,  and  as  it  is 
there  alleged  under'a  videlicei^  I  think  the  plaintiff  is 
entitled  to  retain  his  verdict,  and  that  in  substance  diere 
in  no  variance  between  the  dedwation  and  the  fSurts 
proved  at  the  trial. 
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Mr.  Jurtiee  Pamk. — I  am  of  the  wneopimon:  tfari 
decttkii  at  mj  bfother  DaBoi  will  not  vary  this  caic 
frtin  the  general  mid,  that  all  contracts  must  be  truly 
iCated  and  pioved  as  laid  It  is  not  necessary  to  state 
d  the  several  parts  of  a  oootract^  which  consists  of  dis» 
tinct  pmviaoDs,  but  it  is  sufficient  to  state  so  much  of 
the  omtract  aa  contains  the  entire  consideration  for  the 
set,  and  the  entire  act  to  be  done  far  such  conaderation* 
What  is  the  substance  of  the  contract  in  this  case?  that 
in  consideration,  that  the  plaintiff  would  forbear  to  sue 
the  defendanrs  father,  for  the  recovery  of  the  said  ba» 
bnee  or  sum  of  £96 :  18f . :  6d^  the  defendant  undertook 
toacoept  a  bill  of  exchange  fx  the  amount  *^  The  said 
Uance*  refers  to  the  inducement,  where  the  same  b  stated 
UDder  a  videlicet,  and,  throughout  the  whole  of  the  sub- 
sequent part  of  the  dedaration,  this  sum  is  referred  to 
as  the  balance  due,  and  it  was  therefore  not  essential  to 
prore  the  predse  sum.  In  the  case  of  Ghdetane  v. 
Neak  (a),  which  was  a  contract  for  the  purchase  of  hemp, 
and  declared  on  as  a  contract  for  aght  tons,  and  the  con- 
tract proved  was  for  about  dght  tons,  th^  court  dt  Kin^e 
Bench  held,  that  the  variance  was  immaterial,  as  the  exact 
amount  wa^  not  known  when  the  contract  was  entered 
iuta  In  this  case,  neither  of  the  parties  was  in  possession 
t)f  the  bill,  nor  ma  it  produced  at  the  trial,  and  there- 
fore the  plaintiff  had  a  right  to  recover  the  baknce  diie 
to  him  ftom  the  defendant's  father. 


ItlS. 


DaAir 

Vi 

AtaaiCAit. 


Kr.  Justice  BimaotTdS. — ^There  was  clearly  a  debt 
due  from  the  defendant's  father  to  the  plaintiff,  and  the 
defendant  undertook  to  accept  a  bill  bf  exchange  tck 
the  balance  owing^  in  connderation  of  the  plaintiff*s  for- 
bearing to  sue  thd  father.  The  question  then  is,  whether 
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U  was  neoessavy  that  the  precise  sum  of  the  balance  due 
should  be  stated  in  the  inducement  to  the  dedaration ; 
it  was  there  laid  under  a  videlicetj  and  consequently  if 
it  need  not  be  so  stated  there,  it  was  unnecessary  in  the 
subsequent  parts  of  the  declaration,  for  they  have  all  r^ 
ference  to  the  first,  and  the  word  balance  is  carefully  stated 
throuj^out.  If  this  case  had  appeared  to  me  so  dearly 
at  the  trial  as  it  now  does,  I  should  not  have  given  the 
defendant  leave  to  move  to  set  aside  the  verdict. 

Rule  discharged. 


Tuesday, 
Feb.  10. 

The  assienees 
of  A,  wckiB.t 
bankrupts, 
under  a  joint 
commi&sion, 
cannot  main* 
tain  an  action 
for  money  had 
and  received, 
if  it  be  proved 
that  A.,  alone, 
had  committed 
an  act  of  bank- 
ruptcy ;  neitlier 
are  they  en- 
titled to  re- 
cover the  sepa- 
rate property 
of  A.,  under 
such  commis- 
sion. 


.Hogg  and  another,  assignees  of  Dixon  and  Heckmank, 
bankrupts,  v,  Beioges  and  another. 

This  was  an  action  of  asmmpsii  on  the  common  money 
counts,  and  brought  by  the  plaintiffs,  as  asfflgnees,  under 
a  joint  commisaon  against  Messrs.  Dixon  and  Hcckmann^ 
to  recover  from  the  defendants  the  late  sheriff  of  Middle^ 
,sexy  the  sum  of  ^£1532.,  the  amount  of  a  levy  received 
.by  them,  under  a  writ  oi  fieri  Jadaa  against  the  goods 
of  both  the  bankrupts,  at  the  suit  of  Messrs.  Young  Sp 
Co,  J  the  real  defendants.  The  declaration  consisted  of  two 
sets  of  counts,  the  one  containing  promises  to  the  bank- 
rupts before,  and  the  other  to  the  plaintiffs  as  assignees, 
ajfter  the  bankruptcy.  The  defendants  pleaded  the  general 
tissue. 

At  the  trial  of  the  cause,  before  Mr.  Justice  Dallas^  at 
QiiUdhaUy  at  the  attings  after  the  last  term,  it  appeared 
that  the  bankrupts  carried  on  business  in  partnership ; 
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and  tbe  only  question  was,  whether  both  the  bftnkrupts 
hsd  committed  acts  of  bankruptcy  between  the  15th  cf 
i^ptf^theday  on  which  the  petitioning  creditor'*8  debt  be- 
came  due)  and  the  S9th  of  Mat/,  1817,  when  the  exe- 
eotkm  was  issued  and  levied.— It  appeared  that  on  the 
6di  of  June,  1817,  a  commission  of  bankrupt  was  issued 
against  both  the  bankrupts  on  the  petition  of  the  phuntifP, 
Hogg,  and  his  partners. — ^The  petitioning  creditor's  debt» 
UadiDg,  execution  of  the  assignment  to  the  plaintiflfs,  and 
the  sam  reoaved  by  the  sheriff,  were  admitted  by  the  de- 
fendants ;— and  the  plaintiffs  admitted  the  judgment  and 
i«dng  of  the  execution  by  Voung  4r  Co.^  and  the  debt  on 
whidi  it  was  founded.  The  plamtiffs  proved  a  dear  and 
unequivocal  act  of  bankruptcy,  on  the  part  of  Heckmannp 
prenous  to  the  execution,  and  offered  evidence  to  substan- 
tiate an  act  of  bankruptcy  committed  by  Dwon,  ante- 
cedent thereto,  which  on  being  left  to  the  jury,  they  found 
a  Yer£ct  for  the  defendants  for  the  whole  amount  of  the 
lev,. 


1818. 


Hooo 
BaiDoas. 


Mr.  Seijt  Lens,  on  a  former  day  in  this  term,  had 
obtaioed  a  rule  niri,  that  this  verdict  should  be  set  aside, 
and  that  instead  thereof  a  verdict  might  be  entered  for  the 
piaintiflb,  for  the  sum  of  ^66,  being  a  moiety  of  the  levy, 
on  the  ground  that  die  plaintiffs  having  proved  an  act  of 
bankruptcy  to  have  been  committed  by  Heckmann,  ante- 
cedent to  die  execution,  were  entitled  to  recover  olie 
moiety  of  the  levy,  as  tenants  in  common  with  Dixon  ; 
the  oommisfflon  of  bankrupt  operating  as  a  severance  of 
the  joint  tmaocy. 


Mr.  SeijL  BeH  now  shewed  cause,  and  submitted  that 
as  this  point  was  not  reserved  by  the  learned  judge  at 
die  trial,  the  rule  must  be  discharged.  That  the  verdict 
of  the  jury  havii;g  ^been  recorded  generally,  it  was  too 
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)ale  to  SRTe  R  pcxnt  for  the  oonsiderataoii  of  the  courts — 
Rnd  that,  at  all  events,  it  was  a  matter  of  equity  oikly. 
That  the  plaintiffs  having  been  appointed  assignees  of 
both  bankrupts,  under  a  joint  oonunission,  one  of  whom 
was  proved  never  to  have  committed  an  act  of  bankruptcy 
previous  to  the  time  when  the  execution  was  put  in  fcnroe, 
that  they  could  not  be  invested  with  the  partnership 
pioperty,  as  being  the  assignees  of  both  the  bankrupts ; 
and  that|  therefore,  they  could  not  recover  in  this  action, 
whatever  th^  rekti  ve  rights  might  be.  That  this  case  was 
ttmikr  to  that  of  Ray  v.  DaxAea  (a),  where  it  was  decided 
that  A.  B*  and  C.  having  been  appointed  assignees^  under 
three  separate  commissions  of  bankrupt,  could  not  sue  as 
joint  assignees.  So,  here,  thepkintifiii  were,  in  fact,  assign 
sees  of  one  <mly ;  as  the  other  had  not  committed  an  act  of 
bankruptcy ;  and  that  therefore  this,  being  a  joint  com^ 
mission,  could  not  be  supported. 

Mr.  Serjt  Lent^  in  support  of  the  rule,  observed,  that 
the  oommisfflon  was  never  questioned  That  both  Dixon 
and  Heckmann  had  been  bankrupts,  so  as  to  sustain  the 
commission;  but,  that  the  only  question  was,  whether 
Dixon  had  committed  an  act  of  bankruptcy,  between  the 
day  when  the  petitioning  creditors'  debt  was  contracted^ 
and  that  when  the  levy  was  made  ;--he  therefore  con^ 
tended,  that  the  jdaintifls  were  entitled  to  recover  a 
moiety  of  the  levy,  on  the  ground  that  an  act  of  bank^ 
ruptcy  of  one  partner,  severed  the  joint  tenancy,  and 
created  a  tenancy  in  common  between  the  assignees  and 
the  jomt  partner.  And  in  support  of  this  principle,  he 
cited  the  cases  o£Fox  v.  Hanbuty  (6),  SmUh  v.  Stokes  (c), 
and  Smith  v.  Orid  (d) ;  and  that  as  the  execution  Was 


(a)  Jnie,  3^— (5)  2  Crap.  445,- 


-(c)  1  Easi,  S63.- — 
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laaalagttiist  tbejobtimpdrty  of  iMydi  the  littk^^ 
pUotiffs,  «s  anignees,  were  entitled  to  take  the  property 
of  both,  or  eadi  of  thenu    But 

The  court  held^  That  tUs  action  oould  not  be  sup- 
ported by  the  plaintiffs^  as  assignees  of  both  the  bank- 
niptSy  and  that  they  oouU  not  sue  under  a  jomt  eoinmi»- 
aon  for  the  aqpaiate  picperty  of  on& 

Rule  discharged* 


li18. 


Hooo 
BaiDGts. 


Mainwaring  v.  Bsandok,  and  anatber. 


Wednesday, 
Feb.  11. 


This  was  an  action  of  assumpsit. — ^The  first  count  of  ^* '"  ^^^ 

the  declaration  stated,   that  in  connderation  that  the  B.  in  Londom 

plaintiff,  being  a  merchant,  had  been  oommisdoned  bj  to  purchase 

Messrs.  Groers  ir  Co,y  as  their  agent,  to  purchase  aod  b*ca>ofthe 

ship  for  them  one  hundred  and  twenty-nine  bales  of  tO;-  best  quality^ 

hacco  of  the  best  quality,  and  m  consideration  that  the  ^-cnaployed  C 
1  •    .-  1  i»    1       1  i»     1  1       1  as  his  broker 

plaintiff,  at  the  request    of  toe  defendants,  employed  for  that  par* 

them  as  his  brokersor  agents,  to  purchase  for  him  and  po*e«  ^ho  ac 

iWp  to  Gevers  ^  Co.,  one  hundred  and  twenty-mne  bales  ^purc^j^ 

of  tohacco  o£  the  best    quality,  for  certain  brokerage  from  D.   On 

and  reward,  the  defendants  promised  the  plaintiff  that  the  arrival  of 

they  would  conduct  themselves  as  such  brokers  or  agents  Holltmd^  it 

upon  that  occasion,  in  a  proper,  skilful,  and  diligent  turned  out  to 

manner;  and  assigned  for  breach  that  they  neitlier  so  badaualitv^ 

conducted  themselves,  nor  did  they  purchase  and  sliip  any  when  A. 

tohacco  rf  the  best  quality ;  but  that  they  improperly  hrought  an 

recovered 
sjrstnstB. — Held^  that  B.  was  entitled  to  recover  from  C.' the  whole  of  the 
^s«ag^  he  had  sttstainc d  in  the  action  brought  against  htm  by  A.  although 
be  had  received  a  bough  r  note  froa}  C  in  which  the  tobacco  was  not  described 
as  of  the  best  qualhy. 


Maimwarino 
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1818.  Aiid  unskilfully  purchased  for  the  plaintifP  and  shipped 
for  Gevers  4r  Co,  upon  freight,  one  hundred  and  twenty- 
nine  bales  of  tobacco,  of  a  very  inferior  and  different  sort 
Prandok.  and  quality,  for  the  sum  of  <£16S5 :  10«. :  Li,  paid  by 
the  plaintiff  for  the  same,  which  tobacco  was  of  no  use 
or  value  to  the  plaintiff,  or  to  Gevers  4r  Co.  The  plaintiff 
then  averred  that  by  reason  of  such  purchase,  and  of  the 
shipment  to  Gevers  ^  Co.  of  tobacco  of  such  an  inferior 
sort  and  description,  that  they  brought  an  action  against 
him  in  this  court,  and  recovered  in  such  action  <£1989 
Ss.  :  4d.  tor  the  costs  and  damages  which  they  had  sus- 
tained ;  and  that  the  plaintiff,  by  means  of  the  premises, 
had  necessarily  been  put  to  great  costs,  amounting  to 
;£* 800,  in  endeavoiuing  to  defend  himself  in  the  action 
brought  iagfunst  him  by  Gevers  ^  Co.y  and  had  also  lost 
the  commission,  whidi  he  would  have  been  entitled  to  oji 
the  purchase  and  shipment  for  them  of  the  like  quantity 
of  tobacco,  amounting  to  the  further  sum  of  £50. — The 
second  count  stated,  that  the  plaintiff  had  retained  the 
defendants,  as  hia  brokers,  to  purchase  and  ship  for  him 
one  hundred  and  twenty-nine  bales  o(  Porto  Rico  tobacco 
of  the  best  quality;  and  alleged  that  they  purchased 
tobacco  of  a  very  inferior  sort  and  description.  The 
third  count  was  similar  to  the  second,  with  the  exception 
of  describing  the  tobacco  as  one  hundred  and  thirty  bales 
of  a  good  quality ;  and  the  fourth  describing  it  as  the 
best  Porto  Rico  tobacco  that  could  be  purchased  in  tlie 
market  at  that  time,  and  assigned  breaches  accordingly. 
To  these  were  added  the  common  money  counts,  and  the 
defendants  pleaded  the  general  issue. 

At  the  trial  of  the  cause,  before  Mr.  Justice  Burroughs 
at  GuUdhatt^  at  the  sittings  afler  the  last  term,  it  was 
admitted,  that  in  December^  1818,  the  defendants  carried 
on  business  as  brokers,  and  that  diey  were,  on  the  80th 
of  that  month,  employed  as  such/  to  purchase  and  ship 
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tot  the  plaintiff,  one  hundred  and  thirty  bales  c£  Porto  lais. 

£ico  tobacco,  and  that  they  aooordingly  purchased  the 
ame;  and  delivered  to  him  the  following  bought  note : 


MAiMWAaiiro 
Bbaiioox» 


*  Bought  by  order  and  for  account  of  Messrs.  Jfaiit- 
'  waring  Sf  Co.  one  hundred  and  thirty  bales  of  Porio 
^  Rico  tobacco  of  Messrs.  Scoity  Bum,  4r  Co.,  at  19d.  per 
'  pound,  at  landing  weights,  with  customary  allowances, 
'  payable  by  their  acceptance,  at  two  months.^ 

^  Brandon^  4r  Sons, 
'  London^  ^  Brokerage  Ss.  per  bale.'  , 

*  80th  Dec.  1818.' 

That  the  defendants,  by  directions  of  the  plaintiff,: 
shipped  the  tobacco,  oonagned  to  GcoerB  4*  Co.  cm  board 
the  01^  bound  for  Rotterdam.  That  the  defendants 
made  out  and  delivered  to  the  pliuntiff,  on  account  of  the 
expenses  of  clearing  at  the  customs,  and  of  the  shipping 
and  brokerage  of  the  tobacco,  amounting  to  «£67. :  18s., 
vhidi  the  plaintiff  paid  them,  and  that  he  also  paid  the 
damages  and  costs  of  the  action  brought  against  him  by 
Gevers  <$•  Co.^  to  the  amount  of  «£]989 :  S«. :  4J.  tcge- 
ther  with  jf'lGS :  15jr.,  being  his  expenses  of  defending 
such  action. — For  the  phuntiff  it  was  proved  that  he 
ordered  the  defendants  to  purchase  Porto  Rico  tobacco 
of  the  best  description,  and  that  on  its  arrival  in  Holland 
Messrs.  Gevers  4r  Co.  refused  to  accept  it  on  account  of 
its  being  affected  by  the  dry  rot,  and  that  the  interior  of 
the  bales  was  of  a  very  bad  description :  when  it  waa 
olgected  for  the  defendants  that  this  action  could  not  be 
maintained  against  them  in  the  first  instance,  as  the  plain* 
tiff  had  his  remedy  against  Messrs.  Scott ^  Bum^  4r  Co.  from 
whom  the  tobacco  was  originally  purchased;  and  that  the 
contract  adopted  by  the  plaintiff  having  stated  them  as 
the  principals,  and  as  the  sale  was  effected  for^  Porta 
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ISM*         Ji^  toliaooo  geoeraDy,  it  ^  not  appear  tlmt  such  tew 
bocco  was  to  be  of  the  best  quality  and  description,  and 
that  the  plaintiff  should  hare  olgected  to  recave  the 
Bramdom.      contract  in  the  first  instance.  ^ 

'  The  jufy,  howerer,  found  a  verdict  fiir  the  plaintiff' 
fbr  <£S161 :  IBs. :  4d.,  bemg  the  amount  of  the  damages 
and  costs  recovered  by  Gevers^  Cain  the  action  brought 
i|;ain8t  Blihi — Ho  pcnnt,  however,  was  reserved  at  the 
trial,  but  the  learned  judge  gave  the  defendants  leave  to 
apply  to  the  court  in  case  they  should  not  be  satisfied 
with  tins  verdict 

Mr.  Seijt  Copiey^  on  a  former  day  in  this  term,  had 
accordingly  obtained  a  rule  niri,  that  this  verdict  should 
be  set  aside  and  a  new  trial  granted,  on  the  objection 
taken  at  the  trial ;  and  that,  at  all  events,  the  measure  of 
damages,  as  found  for  the  plaintiff,  could  not  be  sustained, 
as  the  tobacco  remained  in  specie  in  HoUandj  and  that 
Gevers  4*  Co.  having  refused  to  accept  it,  it  was  now  the 
property  of  the  pydntiff.  That  the  defendants  were  not 
hjinind  to  take  it  back,  but  were  merely  liable  for  nc^. 
genoe,  and  that  the  {Jaintiff  therefore  could  only  recover 
damages  to  be  assessed  as  if  the  def<»idants  were  com- 
pdled  to  do  so. 

Mr.  Serjt.  Lens  (and  Mr.  Serjt.  Best  was  with  him), 
now  shewed  cause  and  submitted,  that  there  was  no 
foundation  in  either  of  the  objections ;  that  the  grounds 
on  which  the  rule  was  obtained  were  altogether  distinct 
fix>m  the  proceedings  at  the  trial ;  that  die  tobacco  did 
not  correspond  with  the  order  given  by  tlie  plaintiff;-— 
that  there  was  no  ground  of  action  against  Scoti  Sr  Co,^ 
as  they  had  nothing  to  do  with  the  contract  between  the 
plaintiff  and  defendants ;  that  the  latter,  as  brokers. 
Might  to  have  used  competent  skill,  but  it  appeared  that 
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they  luld  tiot  even  used  dae  diligence^  as  the  tobacco  was 
proved  to  be  not  only  unmerchantable,  but  of  a  rotten  and 
kiferior  description.  With  respect  to  the  redaction  of 
dffiiagesy  a#  the  defendants  had  not  complied  with  the 
Older  of  die  plaindff,  and  he  having  pud  the  whole  of  the 
costs  and  damages  in  the  action  brought  against  him  by 
Geven  4"  Ca,i  he  was  not  bound  to  take  the  tobacco ; 
ttid  was  therefore  entided  to  retain  the  verdict  Althou^ 
die  bought  note  oodtained  no  description  of  the  particular 
ipJitj  c£  the  tobacco,  still  the  plaintiff  need  not  have 
olgecled  to  it  in  the  first  instance,  as  he  had  ordered 
tohsooe  of  thitllest  quahty.  This  note  therefore  was  no 
wsiver  of  the  original  contract  between  the  plaintiff  and 
defendants,  although  it  might  affect  the  sale,  as  between 
diem  and  ScoU  <$-  Co.;  if  the  tobacco  had  been  of  the 
best  quafity,  the  note  would  be  good  as  it  now  stands,  as 
it  contains  no  particular  jdescription  of  tobacco :  The  jury 
bave  fimnd,  by  their  verdict,  that  the  plaintiff  gave  a 
predse  order  for  tobacco  of  this  description,  which  order 
the  dtifendants  have  not  complied  with,  as  the  plaintiff 
ivas  subjected  to  the  costs  of  an  actbn  brought  against 
bim  by  Gevers  4*  Co. 


I8id. 


Mainwarino 

BaANOON* 


Ur.  Serjft  Cc/i2f^,  in  support  of  the  rule,  observed^ 
tbat  this  was  a  question  of  great  importance  to  brokers ; 
tbat  the  defendants  having  veiieived  instructionB  from  the 
plaintiff  to  act  as  brokers  and  make  a  purchase,  they 
nughl  be  conadered  as  middle  men.  The  money  for  the 
tobacco  was  paid  by  the  plaintiff  to  A^i  <$-  Co.  which  was 
accordingly  transferred  to,  and  vested  in  him ; — although 
the  defendants,  as  such  brokers,  might  have  been  ordered 
by  him  to  procure  tobeooo  of  the  best  description,  still  the 
bou^  note  is^^  the  substance  of  the  contract,  where  the 
lUntiff  appears  to  have  purchased  Porto  £ko  tobacco  of 
AdsH  4r  Co.|  without  any  particular  quality  bebg  the 

VOL.  XI.  K 
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1818.         Stated.     This  note  ther^orenierely  imported  the  arttc^  to 
be  of  a  merchantable  quality,  and  bdng  handed  over  by 
the  defendants  to  the  plaintiff,  who  accepted  it,  he  thereby 
Brandon,      waived  the  former  order,  and  must  abide  by  the  oontaract. 
If  he  had  then  objected  to  receive  the  tobacco,  on  the 
ground  of  its  not  being  the  best,  according  to  the  order, 
the  defendants  would  have  returned  it  to  Scott  4*  Co- — 
There  is  a  distinction  between  Porto  Rico  and  the  besi 
'tobacco ;  for  the  former  need  be  but  of  a  merohantaUe 
quality,  and  therefore  it  oorreqx>nded  with  the  contract 
If  the  plaintiff  had  no  remedy  against  Scott  4r  Co.y  on 
this  contract,  ajbrtiori,  he  could  not  have  one  againsl 
the  defendants,  as  brokers,  for  they  cannot  be  liable  in 
the  first  instance.    If  an  article  does  not  tonrespond  with 
its  description  in  the  contract,    the  plunt^^s  reaifedy 
would  be,  first  against  the  contmcting  party,  and  thei^ 
against  the  brokers  for  ncig^igeno^i — a  brojcer  hiipsdf  ha? 
no  remedy  against  the  vendor.     If  the  purdwepr  may  re- 
cover fiom  the  seller,  it  would  be  very  hard  that  he  should 
have  a  {devious  remedy  a^inst  the  booker; — ^if  the  seller 
were  insolvent,  the  defendants  could  be  only  liable  £)r 
.  negligence ;  for  they  have  received  no  part  of  the  pugcr 
chase  money,  and  were  only  entitled  to  th^  commission 
for  completing  the  contract; — as,  therefox^e,  the  pl^tiff 
has  accepted  the  contract,  in  general  term^,  if  the  order 
did  not  conespopd  with  the  terms  of  such  contract,  he 
had  his  remedy  agaipst  Scott  4r  Co.  yrho  were  the  sellers* 
At  all  events,  the  damages  which  have  been  found  l^y  ihi^ 
jury  were  wrong,  as  the  tobacco  never  belonged  to  the  dfir 
fendants,  and  the  plaintiff  could  not  throw  the  wbo^e  of 
the  onus  on.  them^^    The  plaintiff  could  only  xeqoyer 
-the  .difference  of  the  prices  of  best  and  merchaptable  to^ 
faacGo  from  the  defendants,  and  not  the  full  va}i|e  ;  a^ 
ibey  were  merely  the  agents  and  not  t^  vendcM;^;  iug^  a^ 
ihey  could  nc^  be  oon^pelled  to  itoqe|Kt  the  tobapoo^  tbf^f 
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wen  nerdy  liable  to  compensate  the  plaindff  for  thdr  X618» 

Q^S^igence.    The  value  of  the  article  therefore  must  be 

deducted  fixHii  the  verdict,  the  price  of  which  must  be 

astimated  aooording  to  its  value  at  the  time  of  the  sale,      BaANDOM* 

te  it  has  now  fallen  in  price,  and  the  plaintiff  might 

bsfe  disposed  of  it  long  befcvethe  commencement  of  this 


Mainwarino 


Mr.  JuBtiee  Dallas. — ^This  ia  an  action  brou^t  by 
die  p]unti£^  against  the  defendants,  as  brokers,  whoni 
lie  diFBcted  to  purchase  tobacco  of  the  best  quality.  The 
(limtiflr  himadf  was  commisoDned  by  Messrs.  G<vers  4* 
Go.  to  purchase  and  ship  for  them  the  tobaiwoin  question ;. 
kwascommuniealed  by  the  plaintiff  to  his  agents  the  de4 
feodant^  that  this  articte  was  intended  for  their  fordign 
otXTeqMndaita.  Onitstairivalat  J2oll^niim,ittumedout 
to  be  tobacco,  so  far  fh»n  being  of  the  best  quality,  that 
it  was  rotten,  and  almost  of  the  worst  possible  description^ 
The  Older  gpven  by  Gevers  4*  Co.  to  the  plaintiff,  being 
ibrtohiooo  of  the  best  description,  theyreflised  toacoepi 
die  artide  sent^  on  the  ground  that  such  order  had  not 
been  executed  or  com]^ied  with,  and  accordingly  brought 
tiieir  sietiob  against  the  fJaintiff^  from  whom  they  re* 
ooTeml  the  amount  of  the  damages  they  had  sustained ; 
it  is  quite  dear  that  thdr  remedy  was  agmnat  the  plain* 
tiil^  and  not  SeoU  4r  Ca,  the  original  sellers*  It  would 
beektremely  hard,  if  the  pkintiff^  who  was  merely^em* 
ployed  an  an  agent  by  Gepers  4*  C0.9  should*  in  having 
BBOfiayed  the  defendants  as  his  broktfs,  according  to 
die  usual  course  of  tirade,  be  deemed  liable  to  suffer  for 
tiieir  nq^igenoe;  to  that  the  whole  loss  should  fall  on 
Uia  As  betweoi  the  plaintiff  atod  Qevers  4r  Co.,  they  ex- 
pected that  th^  Older  should  beprqperly  eserated  For 
Ak  purpose,  the  plaintiff  ^>pUed  to  the  defendants^  who 
ppwhaagdtbe  tohiMaoo  ftom  Scoit  »  Co.    Therawaano 

K   « 
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1 919.         privity  of  contract  between  the  plaintiff  and  Scott  4"  Ca, 
^'^  but  the  purchase  was  completed  between  them  and  the 

Maikwarino   j^^^j^jj^.  ^h^y^  therefore,  as  brokers,  might  have  ex- 
Brandok.     amined  the  tobacco  in  the  bulk,  at  the  time  of  sde,  but 
having  purchased  it  (X Scott  ^\Co.y  they  omitted  the  word 
best,   in  the  bought  note  which  they  delivered  to  the 
plaintiff.     In  a  fair  course  of  dealing  between  the  parties^ 
the  terms  of  the  contract  should  have  corresponded  with 
the  order ;  and  if  the  article  purchased  was  not  tobaceo  of 
die  best  description,  still  its  quality  ought  not  to  be  left 
in  ambiguous  terms  on  the  fiice  of  the  bought  note.    It 
has  been  said,  that  Porto  Rico  tobacco  answers  the  de- 
scription of  a  merchantable  article,  and  is  best  known  in 
the  market;  but  the  prices  must  be  equally  known :  If, 
therefore,  the  price  paid  by  the  plaintiff  to  Scott  ^  Co., 
corresponded  with  the  order,  (which  appeared  to  be  the 
fiict  at  the  trial,)  the  defendants  have  not  waived  such 
order,  although  the  article  purchased  by  them  did  not 
appear  to  be  the  best  tobacco  in  the  bought  note  which 
they  delivered  to  the  plaintiff.     Can  it  be  said  that  this 
order  has  been  properly  or  faithfully  executed  by  the 
defendants  P  At  all  events  they  have  been  guilty  of  negli- 
gence, and  betrayed  ah  incompetency  of  skiU  in  the  pur- 
'  ehase ;  tlrey  should  have  exami)ied  the  article  minutely,  as 
they  were  aware  that  it  was  intended  for  a  foreign  market ; 
but  they  merely  delivered  the  bought  note  to  the  plaintiff, 
whom  they  charged  with  the  highest  price.    It  turned 
out  to  be  of  a  very  bad  quality ;  and  it  has  been  con- 
tended diat  as  the  plmntiff  had  accepted  the  bought  note, 
and  not  objected  to  it  at  the  time,  he  must  now  abide 
by  its  terms*.     But  this  note  was  not  a  waiver  of  the 
original  order,  for  if  there  were  any  ambiguiQr  aa  to 
the  quality  of  tlie  tbbacco,  it  might  be  explained  by  the 
price  that  was  affixed  to  it  on  the  face  of  the  note.  .  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  re- 
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cofer  ia  this  actkm  for  the  negligence  of  the  defendanti^  1818. 

as  both  perties  stand  in  the  situation  of  agents.    I  am.  Maikwarivo 
liowefer  not  prepared  at  present  to  say  the  precise  v. 

iBB»g»heiB  entitled  to  receive.  Bbamdok. 

Mr.  Jusdoe  Pabk. — I  am  very  happy  that  my  brother 
BaBu  has  so  fiiHy  ddivered  his  sentiments  in  this  case ; 
-K)fits  josdce  there  can  be  no  doubt  The  argument 
ft  my  brother  Copley  has  been  extremely  ingenious,  but 
the  action  was  not  brought  on  the  contract,  but  against 
the  defendants,  as  brokers.  If  they  had  not  performed 
theirdttty  for  a  reward  to  be  paid  them  by  the  plaintiff, 
I  think  they  are  liable  for  any  injury  he  may  have  sus- 
tained in  consequence  of  their  misconduct.  The  de^ 
daiatioa  is  well  drawn,  and  not  only  ^tes  the  damages 
the  plaintiff  has  paid  in  the  action  brought  against  him, 
hoi  that  he  has  also  been  deprived  of  his  commission, 
whidi  he  vjould  othcprwise  l^sve  be^n  entitltM}  tp  receivp. 

Mr.  Jmdce  Bujuhovgh;. — From  the  evidence  adduced 
at  the  trial,  I  think  no  action  could  have  been  maintained 
bf  the  plaintiff  against  Scott  <$-  Co. — Ho  blame  can  be 
imputed  to  them.  The  d^endants,  ip  ^the  first  place, 
teemed  a  commission  for  making  the  purchase ;  and  in 
the  second^  selected  the  oppcxtunity  a^orded  them,  of 
eyamifiing  the  tobacco.  This  they  might  easily  have  done ; 
SDd  the  plaintiff  Jias  incurried  the  expenses  he  now  seeks 
to  mover,  through  thar  n^hgence  and  incompetency, 

The  ooiirt  took  time  to  oonnder  the  amount  of  the 
damages  the  plaintiff  was  entitled  to  lecover,  when 

Mr.  Justice  Dallas,  on  this  day,  stated,  that  the 
09I7  pomt  ]eft  undisposed  of,  was  the  amount  of  the  costs 
tovfaicli  ^  defeodanta  were  liable.~That  on  conadmi* 
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BaANOoir. 


18I(I«  tjon,  the  oourt  were  dearij  of  opii]io&  that  llie  memnm 

Maivwarjno  ^  damages  ought  to  be  those  reco^reied  in  the  actioo 
against  the  plaintiff,  by  Gevers  4*  Co.,  be  undertaking  to 
assign  to  the  defendants  the  tobacco  in  question,  or  1x> 
sell  and  account  with  them  for  the  net  proceeds  thereof. — 
They  afterwards  expressed,  that  this  was  to  include  the 
costs  as  well  as  the  dai»iiges»  in  the  action  broug^  i^gainat 
the  plaintiff. 

Rule  discharged. 


Wednesdayi 
Feb.  11. 


SiE  Ri(::9A99  Caek  Glyv,  Bart  and  others,  v.  Heetsl. 


The  plaintifi^     This  was  an  action  of  assumpritf  on  a  guarantie. 
SSa\'ioI/^       '^^^  ^^^  ^**"^  ^^  ^  declaration  stated,  that  on  the 
that  they  would  1st  o£  May^  1815,  in  consideration  that  the  plaind£&,  at 

lend  and  ad-       ^^  request  of  the  defendant,  would  lend  and  advance  to 
vance£5000  .  .        ,  ,         .  ^         ^  «  .         %^  » 

to  S.  Sf  Co.,  oertam  persons  using  the  style  and  firm  of  SpUta^  Moi- 
ling^ 4*  Co. J  divers  large  sums  of  money,  amounting. in 
the  whole  to  «f 5000,  the  defSsndant  undertook  and 
promised  the  plaintiflb,  that  she  the  defendant  would  be 
answerable  for  and  repay  to  the  plaintiff  the  said  sums  of 


the  defend 
^t  would  be 
answerable' 
for  and  repay 
them  the  sums 
so  lent  i^nd 


indyanced,  and 

averred  that  they  accordingly  advanced  the  said  sum  of  c£*50PQi  by  reason 

^hereof  the  defendant  became  liable  to  pay. 

It  appeared  that  the  defendant^  at  the  request  of  the  plaintiffs,  on  the  ipth  of 
May^  ^816,  wrote  to  them,  stating  that  she  would  be  answerable  for  the  extent 
pf  £5000,  for  the  use  of  the  house  of  5.  Sf  Co.  i  at  the  time  ttus^guaraotie 
was  given,  S.Sf  Co.  were  considerably  indebted  to  the  plaiotJfils.  On  the  24th of 
the  same  month,  the  guarantie  was  deposited  with  the  plaintiffs  as  a  security, 
with  two  bills  amounting  to  «f  3528  :  l6s.  :  2</.,  which  having  been  in  their 
hands  as  se/ci^rities  before,  were  delivered  and  rp-delivered  as  a  sepurity  for 
a  new  note  of  <£6500,  and  no  money  passed  on  that  day. — Heldf  that  as 
between  the  plaintifi  and  defendant  no  money  was  advanced  to  S.  Sg^  Co, 
subsequent  to  th^  guaranti^p  sq  as  to  give  it  a  rettircipfirtive  operatiQlu 
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ifeonqr  to  the  extent  of  a  certain  sum,  then  and  there 
agreed  oo  between  the  plaintiffs  and  the  defendant,  to 
wit,  £5000^  when  she,  the  defendant,  should  be  there- 
unto requested  {  and  the  plaintifiB  averred  that  they  did 
tfierwaidsy  to  wit,  on  the  day  and  year  aforesaid,  lend 
aid  advanoe  to  the  said  SpUtaj  Moiling^  4r  Co.,  divers 
fisms  of  money,  to  wit,  «£5000,  the  same  not  exceeding 
tile  extent  of  the  said  sum  so  agreed  upon  between  the 
phintillii  and  defendant,  whereof  the  defendant  had  notice ; 
and  bj  reascm  therecrf*,  she  became  liable  to  answer  for 
ffld  pay  to  the  plaintiffs  the  said  sum  of  money,  the  same 
not  exoeediBg  the  siud  sum  agreed  upon  between  the 
]dantilb  and  defendant,  upon  request. 

The  second  count  stated,  that  in  consideration  that  the 
pbmtifi  would  lend  and  advanc»e  as  before  stated,  the 
defendant  pfomised  diat  if  SptOa^  MolRnff,  ^  Co.  should 
not  upon  request  repay  and  discharge  to  the  plaintifls  the 
aid  money  so  to  be  lent,  the  defendant  would  repay 
and  Ascharge  to  the  plaintiffs  all  such  parts  of  the  sud 
raoney  so  to  be  lent,  which  SpUta,  MoUing^  <Sr  Co.  should 
not  have  discharged,  not  exceedmg  an  extent  agreed  upon 
between  the  plaintiflb  and  defendant,  to  wit,  £5000.  It 
the  nstated,  that  the  plaintiffs  did  lend  to  Spittay  M6U 
fii^,  4*  Co.  aa  in  the  first  count. 

The  third  count  stated,  diat  in  consideration  that  the 
plamtiffii  would  lend  and  advance  to  SpiUa,  MoUing^  4" 
Co,  certain  other  sums,  amounting  to  £8000,  the  defend- 
uA  pramaed  to  pay  the  plainti£b  so  much  money  as  the 
interest  at  <£5  per  cent  upon  the  several  sums  so  to  be ' 
lent  and  advanced,  during  the  dme  the  plaintiffs  should 
fivbear  and  give  day  of  payment  to  SpUia,  Moiling,  4r 
Co.  duMiId  amount  to,  so  as  the  same,  together  with  cer- 
tain other  sums  which  the  defendant  had  agreed  to  pay 
to  the  plamtiffB,  should  not  together  exceed  £5000.  It 
thea  stitedy  that  the.  plaintiffs  did  lend  and  advance  to 
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SpiUa,  MoBing,  4*  Co.  divers  sums  of  moiieyt  ^m^untn^. 
to  £6000f  and  did  forbear  and  give  day  of  pigrinent  to 
tbem,  &C. 

The  fourth  count  stated,  that  in  conoderatioa  that 
the  plaintiffs  would  lend  and  advance  tq  SpiWh  MoOing, 
4r  Co.  divers  sums  of  money  amounting  1^  £5000j  the 
defendant  promised  the  plaintiffs  to  pay  them  all  such 
ttims  as  should  be  due  and  owing  from  SpittOf  MoBkigf 
4r  C0.9  to  the  plaintiffs^  for  interest  upon  certain  loans  of 
money  from  the  plaintiffs  to  SpUiOy  MoBing^  4r  Co.  in 
that  behalf  mentioned  and  agreed  upon  between  the  de» 
fpndant  and  the  plaintiffs,  in  case  SpiUa^  MolRng,  4r  Co. 
should  not,  upon  request  by  the  jJaintiffs^  pay  and  dis* 
charge  the  same  to  the  extent  of  j£BOOO,  computing  in 
such  extent  as  well  the  said  sums  so  to  be  due  for  in- 
terest,  as  alsp  certain  other  sums  of  money  which  tlie  de- 
fendant had  agreed  to  pay  to  the  plaintiffs,  in  case  SpUia^ 
McXHngy  4*  COf  should  not,  uppn  request,  pay  and-  dis- 
charge the  ;samA.  It  then  stated,  that  the  plaintiffs  did 
lend  and  advance  to  Spitkij  MoOing^  4*  Co.  divws  sums 
of  mpney,  amouQting  to  «f  5000,  jic — rThe  d^plaiatioD 
also  contained  the  ocnnmon  money  counts. 
.  The  defendant  pleiuled  the  general  issue^ 

The  cause  came  on  to  bejned  before  Mr,  Jju^taoe 
jPoSfW,  at  GuildhaUy  at  the  sittings  afler  MkJutelmai 
term,  1816,  yrhen  a  verdict  was  X^&i  for  the  plaintiffs 
for  «£5000,  the  amount  of  the  damages  laid  in  jthe  de- 
cU^ntipn,  sidaject  .tp  the  ofAnion  of  the  .fQurf,  p^  ^  cb§§i 
which  in  sub^nce  was  as  follows  :*-^ 

The  plaintiffs  are  bankers  an  London^  and  in.the  year- 
1815,  and  for  some  time  {previous  thereto^  the. house  of 
SpUtOy  MoBhgf  4*  Co.  who  then  carried  on  busmess  as 
merchants  in  London^  kept  a  banking  accoupt  with  the 
pliuntiffs.  The  defendant  is  the  aunt  of  Messrs.  Frederick 
wd  Ggdfi-^  MoUifig,  two  of  the  peospn^  C9ns)itutiiig 
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thektefirm  ctSpUia^  MoUingy  ^  Co^  wbA  had,  from 
tuQetojdme,  anade  advances  to  a  oonaiderable  amount  in 
aid  of  SpiUOj  McHRng^  ^  C0.9  and  to  meet  Tarioiu  em« 
lunassDients  of  that  house.  In  October,  1814^  a  loan  of 
^,000  was  made  to  SpMa,  MoBingy  ^  Co.  by  the 
jbaniHb,  as  securi^  for  .which,  the  jdaintiffs  received 
fiom  them  their  promissory  note,  payable  on  demand 
ftr  «£10,OOO,  and  biUs  pf  eiLohange  to  the  amount  of 
i3491 :  69. :  11  J.,  which  bills  wpre  aAerwaids  paid ;  and 
00  the  2d  of  Mag,  1815,  SpUUh  MMmg,  ^  Co.  as  a 
iiinher  security  for  the  sum  pf  «£C;508 :  lis. :  Id.,  the 
hahwx  of  the  said  ilO,000,  deposited  with  the  phunti^s 
twobilisof  exchange,  ao^t^d  hj  F(pr(imand  MoBer,  of 
Ton^gyksg*,  amounting  together  to  ^fSSSS :  16f • :  SdL, 
bat  whidi  lasl>-mentioned  bills  did  not  become  due  till 
after  the  5Mth  of  ir^,  1815.  On  the  8d  of  AToy,  1815, 
the  pbdntiffii  discounted  for  SpUta,  MoUing,  <$•  Co.  th^ 
draft  im  them  fox  ^2788 ;  Os. :  4d.,  for  a  limited  pe- 
riod, vix.  until  th^  11th  of  the  same  month,  upon  tha 
apeofie  security  of  two  UOa  of  exchange,  amounting  to- 
gether to  «£28S8 :  Af  . :  4d,  but  whidi  hst^-mendoned  bills 
did  not  become  due  till  after  the  S4th  of  May,  1815. 
On  the  ISth  of  Mag,  1815,  Spitia,  MoUing,  4*  Co. 
had  overdrawn  thrir  aiah  account  with  the  plaintiff^ 
i^KieS :  18f. :  lOd.,  and  bring  pressed  by  tfaie  plaintifi 
fir  payment  of,  or  &rther  security  for  the  debts  due 
to  them,  deporitad  with  them  seven  bills  of  exchange 
mounting .  together  to  j^767  ;  ISs^ ;  7di  W  which 
bills  did  not  become  due  till  aftpr  the  said  24th  vf 
^May,  In  die  same  month,  and  previous  to  tb^  date  of 
the  defendant's  letter  of  guaraotie  heneinafter  mentioiied, 
the  plaintiffii  being  under  the  afortindd  adv^moes  for 
SfiUa,  MoOimg,  4-  Co.,  and  their  accounts  with  them 
heing  in  a  yery  unsatiwfiictory  state^  and  the  plainr 
tifi  having  reason  to  believe  that.  SpUta,   JTUS^ 
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4*  Co.  would  ymxt  farther  advances,  innsted  on  {Moment 
of  the  sum  dien  due  by  Spitta^  MdUingy  ^  Cb.,  or  on 
having  further  security ;  and  on  the'  16th  of  the  same 
month,  ihe  plaintiflii  sent  for  Frederick  MoBinffj  and 
suggested  to  him  die  procuring  the  security  of  the  de- 
fendant to  a  limited  extent,  and  an  appcMntment  was 
then  made  for  a  meeting  to  take  phK»  on  the  IMfth,  be* 
tween  Frederick  MoOing  and  one  of  the  plaintiffs,  for 
the  purpose  of  adjusting  the  account  between  them,  and 
arranging  sudi  secinnty  as  should  be  sadsfactory  to  the 
plaintiff^  and  an  inducement  to  let  SpiHa,  MoUiing^  4r 
Co.  have  such  accommodation  <£  money,  by  way  of  loan, 
as  their  necessities  should  require,  and  as  the  ^daintifis 
should  think  fit  to  make.  On  the  16th  of  May^  the 
plaintifis  wrote  and  sent  a  letter  to  the  defendant,  in 
these  words  :-*- 


<  Zondbfi,  JAy  16I&,  1815. 
*  Madami.«-**So  many  communication*  have' passed 

*  confidentially  between  yourself  and  some  of  our  firm, 
^  upon  the  concents  of  the  house  in  Lawrence  Pouniney 
^  Lane,  that  we  feel  no  hesitation  in  addressing  you  on 

*  the  subject.    From  the  long  standing  connection,  we 

*  feel  every  dispositibn  to  assist  them  with  advances  of 

<  money,  but  at  the  same  time  we  must  require  to  have 
'goodseouritfforwhBfcwedo;  and  as  fweign  remittances 
<iiie  now  veiy  much  in  arrear,  and  they  require  ready 
^  money  fbr  the  transaction  of  their  business  here,  we 

<  beg  to  submit  to  you  the  propriety  of  our  having  a 

*  guarande  for  the  assiBtanoe   allbided  diem  by  this  ' 

<  house,  wUdi  we  trust  you  will  have  no  hesitation  in 
^giving,  to  a  limited  extent,  say  to  the  amount  of 

<  ^6000.  A  letter,  to  the  ^XStcX  of  that  written  on  the 
^  other  side,  by  post,  will  sufllce,  and  we  shall  thank  you 
^  for  an  early  anawer^^ 


IX  THS  PtrrT-SWHTB  TSAB  OT  GXO.  HI. 

Tiie  finm  of  the  guranlie  mentioned  in  that  letter 
WAS  in  the  foUowuig  terms : — 

<  BaA,  Magf,  1816. 
*  Gendemen*-^!  have  to  offer  you  my  guarantie  for 
^  the  tnnaacbons  in  the  account  of  Memra.  SpMoy  MciU 
'  Ungj  ^  Co.  wift  your  house,  to  the  extent  of  jSSOOO. 

'landau; 

Thb  letter  was  mUxemfA  to  the  cksfemhot  at  Baih, 
twt  jdie  being  at  Clifton  when  it  arrived,  did  not  leoetTe 
it  till  her  return  to  Baih^  on  the  IMiv  when  she  wrote 
snd  lent  an  answer  to  the  plaintiffs,  in  the  lUlowing 


IM 
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<  Baihy  Mmf  19, 1815. 
*  Gentlemen^— I  am  this  moment  returned  from 
^  Cl^ianj  snd  the  post  is  just  going;  I  have  only  time  to 
'  saj,  thst  I  will  be  answerable  for  the  extent  of  «£5000 
'  &r  die  use  of  the  house  of  SpittOj  MoBing^  4r  Co.* 

Whidilsst-mentioned  letter  was  received  by  the  plaintiffs 
by  the  post  on  the  SOth  of  the  same  month.  Before,andat 
the  ttme  of  the  receipt  of  the  defendani's  letter  of  guaiantie, 
i^iMa,  Jlo2Sf^,  4"  ^-y  had  overdrawn  their  cash  account 
with  the  plaintifis  (including  the  amount  overdrawn  on  the 
ssid  13th  dEMagf)  £aXii:16s. :  lOd.;  the  debit  side  of 
their  scoount  amounting  to  c£lS4,282 :  la, :  Id.  and  the 
oedit  ade  to  jeiS^OGdiis. :  8d  No  tnmsaction  took 
pboe  between  SpittOy  MoUing^  ^  Co.  and  the  jdaintiffii 
m  consequence  of  the  rec^pt  of  the  defendant's  letter  of 
giiaiantie,  till  the  S4th  oiMay^  1815 ;  and  the  debts  due 
£rom  SpiUOj  MoMng^  4*  Co*  to  the  plaintiffs,  were  the 
ssme  ooi  the  said  84th  of  May^  as  when  the  letter  of 
guanntie  was  received,  and  were  as  follows:—* 
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Balance  of  loan  of  «£10yOOO,adTaiioed  in     £.      s.  .  d. 

Odofer,  1814  -  .  6608:18:    1 

Interest  thereon  to  the  ^ 

S4th  of  if  ay,  stated       79:    4:10 

in  the  Schedule,  in    *  66  :  17  :    8 

two  sums,  vix.  ____i     146 :    2  :    1 

JjQUk  on  a  dieque,  discounted  from  9d 

to  11th  of  Mcgfj  1815,  but  not  then 

paid  off  -  -  -  S783:    0:    4 

Interest  thereon  fiom  lltfa  to  24th  of 

Ma^  .  -  4 :  17 :    4 

Cash    account    prerdrawn     (including 

^2108  :  18f. :  lOd  overdrawn  on 

18diofJlf£^)  *  .  2212:16:10 

Interest  of -sums  overdrawn  fiom  lltb  to 

24th  of  ir^^  .  -  8:16:    i 


Total ddbt due  to plainti£&,c£ll,609:    4:    9 

As  a  security  for  this  debt,  the  pli^mtiffs  9i  the  date 

of  the  letter  of  guarantie,  and  on  the  24th  of  Maj/,  held 

the  following  bills  :^ 

Two  bills  on  MoOer,  depomted  2d  of 
Moffy  1816,  as  a  security  for 
^6508  :  18^  :  Ic?.,  the  balance  of 
the  note  of  ^10,000,  amounting  to- 
gether to  .  -  'n        '  8528 :  16 ;    2 

Two  bills  deposited  3d  of  if^,  1815,  as 
a  security  for  4^788 :  0^. :  4d.y  the 
amoimt  of  the  cheque  then  discount- 
ed till  11th  of  Mat/y  amounting  to      2888  ;    0  :    4 

Sevenbills  deposited  1 8th  of  May,  1815,  as 
afarfher  security  for  thedebtthendiie 
to  plaintiffs  (one  of  which  was  the  bill 
on  Lange  for  i*2102 :  15^. :  Id.  afterr 
mentioned)  amounting  together  to      2767  :  18  :    7 

•total  aecurities  held  by  the  plamtiffs,    £  9129:10:    1 
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Ob  the  24ch  <^  May^  a  meeting  took  place  at  the 
banking  house  of  the  plaintiflB,  between  one  of  them,  and 
Frederidc  MelRngy  in  pursuance  of  the  appointment  be^ 
fbuMnentioned,  for  the  purposes  stated*  at  the  time  of 
naldng  the  said  iqipraitment;  at  which  me^ng  the 
plamtifiB  &coanted  for  SpiUay  McOingy  4*  Co.  the 
two  bilb  deposited  on  the  Sd  of  May^  amounting  to 
/S8SS :  Of . :  4d.,  six  of  the  seven  bifls  deponted  on  the 
13th  of  Majfj  amounting  together  to  .£664 :  IS^.y  and 
twdve  other  Ulls,  amounting  together  to  ^P8080  ilSs.i  tdfj 
which  Frederick  McHRng  brought  with  him  on  that  day 
to  be  discounted,  and  placed  the  sum  of  «£6678 :  11^. :  7<f.» 
the  amount  of  the  said  twenty  Inlls  of  exchange,  to  the 
credit  of  the  cash  account  of  iSjpMa,  MoOingy  ^  Co.  with 
the  plaintifla,  and  debited  the  same  account  with  the  sum 
of  <£63:14f.  :9d.  for  the  discount  of  the  said  twenty 
biDs;  and  all  the  sttd  twenty  billa  were  subsequendy  paid 
as  thqr  became  due.  At  the  same  meeting,  Frederidc 
Jf oOi^,  OD  behalf  of  the  firm  of  SpUia,  MiM/ng,  ^ 
Co.j  drew  a  promissory  note  to  the  amount  of  «£6600) 
payable  on  demand,  and  which  note  was  in  the  words 


1B18. 


<  London,  Mih  May,  1815,  Jor  £6800, 
*  On  demand,  we  promise  to  pay  to  ^  A.  C  Glyn, 
*  Mills,  HaOifax,  <$-  Co.  or  order,  six  thousand  fire 
^  hundred  pounds,  value  received. 

<  Spiikt,  MoKng,  ^  Co: 


GtTir 
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And  the  plaintiffs  handed  to  Frederidc  McOmg  iht 
add  two  Inlls  of  exchange,  for  «£d5S8: 16f.  '.%d.,  iw- 
oepted  by  Ferdinand  MdUer  (which  had  been  deposited 
with  the  plaintiffs  on  the  S!d  %£May,  and  then  xematned 
in  thdr  hands  as  security  for  the  said  <£6608 :  ISfl :  IdL, 
and  the  ktter  of  guarantie  of  the  defendant,  wh^oh  had 
been  reoeived  by  the  plaintiffs  on  the  SOth  of  ifosr,  and  had 
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Gjlyn         ^  purpose  of  being  inclosed  by  him  in  a  letter,  spedfy^ 

V.  ing  on  what  aooount  such  securities  were  deposited,  as  it 

HaATJci..       ^^  customary  for  the  house  of  SpiUa,  MoOingf  4r  Co.  to 

do,  when  they  deposited  securities  with  the  plunliffs ;  and 

the  said  Frederick  Motting^  aeoordingly,  whilst  he  was  in 

the  jJaintaffs^  banking-house,  with  one  of  them,  wrote  the 

following  letter  to  the  plaintiffs,  and  inclosed  therein  the 

sud  two  bills  <^exdifli^e,  accepted  by  FerdinatidMoBer^ 

and  the  defondantV  letter  of  guarantiee 

<  Londani  94ih  May^  1815. 
'  Gentlemen, 
*  Enclosed,  we  b^  to  hand  you  two  biUs,  jfSOOO, 
dated  15th  AprU,  four  months  ;-->^1528  :  16f  :  Sd,  16tb 
AprU^  four  and  a  half  months,  on  F.  MoOer^  KankgAergi 
and  a  letter  from  Mis.  A.  Hertelj  guarantie  for  <£5000y 
Irhich  we  deposit  with  you,  as  a  collateral  security  against 
our  note  for  ^6500<r— Six  thousand  five  hiindsed  pounds 
fiom  this  date, 

*  Gentlemen,  &c.' 
•To  Sir  J?.  C.  Glyn,  ^  Co: 

Frederick  MoBing^  also,  while  he  was  in  the  plain- 
tiff^s  banking-house,  drew  in  the  name  of  the  house 
cS  Spiiiih  MoBingj  4r  Co*  a  draft  on  the  plamtiffii,  to  the 
amount  o££6B0S  :  ISe. :  Id,  being  the  balance  due  on 
the  promissory  note  of  Ockbery  1814,  in  fsTour  of  the 
piaintiflEs,  and  which  draft  he  gave  to  one  of  the  plaintifls, 
with  the  promissory  note  for  «£6S00,  and  the  letter  of 
theMth  of  ifoy,  with  theindosures:  the  phuntiis  there- 
upon placed  the  Sum  of  «£66(X),  the  amount  of  the  new 
promissory  note,  to  the  credit,  of  the  cadi  account  of 
Sfittdy  MoOmg^  4r  Co.  widi  the  phantiffs ;  and  the  old 
promissory  note,  of  OcUlber^  1814^  was  thereupon 
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cdled ;  nd  tbe  plaintiffs  cUivered  up  to  SpUkh  MdUngf 
4r  C».  a  IhII  of  exchange,  accepted  by  one  /.  W.  Lange^ 
for  «£210S :  \Ss. :  7ci,  which  had  been  depoated  on  th^ 
ISth  May  J  as  a  cgllatend  security  for  past  advances^  and 
whidi  bill  the  plaintiffs  did  not  choose  to  discount  This 
hill  was  the  only  security  then  remaining  in  th^e  hands 
of  the  plaintiffs  for  the  debU  due  before  the  24th  of  Ma^^ 
ooeptthe  twx>  Inlls  of  exchange^  for  .£3528 :  16a« :  SA 
which  had  been  again  deposited,  as  befine  stated,  as  a 
security  for  the  new  pranussory  note.  The  plaintifiSi 
then  debited  the  account  of  SpittOf  MoBingy  4*  Co.^ 
with  them,  with  the  several  sums  of  £«733:0s.:*ii 
theamountof  thedraaof  theSdofifiiy;  £6»:l^r.9d, 
the  amount  of  the  discount  of  the  twenty  Ulls  of  ex* 
chaoge;  £6808 :  Ids. :  IcL,  die  amount  of  the  draft  of 
the24di  of  Mi^,  for  the  balance  of  the  note  of  Oe* 
iAer^  1814;  and  four  several  sums,  making  together 
£154 :  14a.  :  ^^  the  amount  of  interest  duie  to  th^ 
plamtifi^  up  to  the  said  24th  g£  Mofff  on  the  several 
advaiioes  made  by  them,  making  together,  with  the  sum 
of  <£SS12 :  16a. :  lOd,  the  amount  of  cash  overdrawq, 
the  aom  of  ill,672 :  19a.  6d.  to  the  debit  of  SpUki^ 
MoBkigy  4r  Co; — no  money  whatev^  passed  in  the  course 
ofthiatrensactioai 

The  difference  between  <£]l,609:4a.:9dl,  the  debt 
doe  to  the  pluntiffs,  before  the  S4th  of  Jfa^,  and 
il3,078:  lla.:7d.  theamouQtof  the  two  sums  credited  to 
SjAUayMoiang,  ^  Co.  onthatday^t^.  ^1469 : 6a. :  lOd 
wasqpplied  as  follpws :  viz.  £6A :  14a. :  dd.^  part  thereof^ 
in  satisfiKtion  of  the  sttd  discount  of  the  S4th  oSMag^ 
and  «£1405  1 12a  ;  Id.,  residue  thereof,  was  pai^  by  tbf 
jdabtiffi,  to  theorder  of  iSjpttla,  MplSng,^  Co/moona^ 
quenoe  of  drafts  drawn  by  the  lafter,in  finVour  of  varioua 
persons.— Between  the  24th  of  Mojf  and  the  10th  of 
J$ine^  19lj»»  incli^sive,  cash  payments  to  a  oopsiderabl(i 
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•mount  were  nmde  and  received  by  the  plaiiitiiRy  on  the 
general  account  current  of  SpiUa,  MoBing,  Sf  Co.,  with 
them. 

On  the  80th  otMagf  the  plaintiflB  discounted  for  Spitt<h 
McUingj  4-  Cb.,  UIls  to  the  amount  of  <£99S5  :  4if. :  4d, 
and  canned  that  sum  to  (he  credit  of  their  cadi  account, 
(delntingthe  account  with  ^19 :  16*. :  IdL,  the  amount  of 
the  discount  on  such  bift)  by  whidi  the  caflh  balance 
of  ^681*9  wiA  paid ;  but  towards  the  close  of  that  day, 
Messrs.  Spiita^  MMing^  S^  Co.^  havii^  drawn  drafts 
upon  the  plaintiffs  tb  an  amount  exceeding  the  sum  stand- 
ing to  the  credit  of  thdr  cash  account  by  JSSftSt :  lOif. :  id, 
one  of  the  phdhtifis  sent  to  Frederick  HfoBingf  telling 
him,  that  the  ^  account  was  rather  overdrawn,^  and  that 
they  must  ha^e  money  paid  in ;  and  thereupon  Frederidt 
McUihg  gave  the  plaintiffs  a  draft  upon  Smithy  Payne^  <$- 
Ce.  for  jP850,  which  was  paid,  and  carried  to  the  credit 
of  the  cash  account  of  Spitta^  MolRnff,  4*  Co. 

On  the  10th  of  June,  1815,  on  which  day  Ae  house 
cfSpUia,  MoBinff,  4c  Co.  stopped  payment,  the  balance 
of  the  cash  account  of  SptHa^  MoUing^  ^  Co.,  with  the 
plaintiffs,  considering  the  said  sum  of  ,£6600  as  cash, 
was  in  favour  of  SpUUh  MoOing,  Sr  Co.  £ASti  ISa. :  \d. 
The  two  bills  for  dSSSHi :  16*. :  2d.  had  been  duly  paid, 
which,  together  with  the  balance  of  ,£42 :  189.  r  Id.,  being 
deducted  from  the  said  sum  of  ,£6500,  the  amount  of 
the  promissorjr  note  of  the  24th  of  Maj/y  1815,  left  a 
balance  remaining  due  from  SpittOy  McUingy  4*  Co.  to 
the  plaintiffs,  in  respect  of  the  said  sum  of  ,£6500,  of 
;£%928 :  Bs.  9d.  which  the  plaintiffs  claim  of  the  defendant, 
with  j€it!6: 4a. :  4d.  for  interest  thereon,  to  1st  of  JIfarcA, 
1816,  making  together  i*8087 :  Os. :  Id.  Before  the  letter 
of  guarantie  was  sent,  the  plaintifis  had  discounted  fot 
SpiHa,  MoUinff,  Sr  Co.  bills  to  the  amount  of  ,£82,69& 
7«.:  Id,  which  had  ik>t  then  became  due,  all  of  winch 
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hare  AM  been  daly  paid,  except  a  l^ll  accepted  by 
<Kie  GreUet,  and  indorsed  by  Spiiia^  MoUing^  ^  Co. 
fat£i9S5 :  10«. :  lOA,  which  was  discounted  by  the 
fdaintiflii  on  ~the*  17Ui  of  if ancA,  1815,  and  became  due 
OD  the  18lfa  ctJuney  1815,  when  it  was  dishonoured ; 
and  SpUtOy  Mottifngy  4*  Co.  became  indebted  to  the 
pUatiflf  ifl  the  sum  of  <£4822:  lOf. :  \\d.y  being  the 
mofiBt  iX  the  balance  of  jB8067  :  Os.  i  Id,  and  the 
sad  bill  on  GreOeiy  taken  together,  and  which  sum  of 
i4322 :  lOf.  :  lid  the  plaintiflb  now  claim'  of  the  dei 
fcndant 

The  phunUffs  have  prdltod  tbeif  debt  and  the  commis^ 
m  of  bankrupt  ksaei  against  SpUta^  MoOkngy  <$*  Co* 
«od  have  receiyed  three  dividends  thereon,  amounting 
together  to  &.  and  IdL  in  the  pound. 

The  question  for  the  opinion  of  th&  court  was,  whether 
^  ]rfantifi&  were  entitled  to  recover  from  the  defendant 
the  said  sum  of  <£4S22  i  10«. :  lid,  deducting  therefrom 
die  dividends  received  under  iS^pt/to  <$*  Co.^s  commission, 
fir  any,  aad  what  part  diereof  ?  If  the  court  should  be 
of  opinioA  tlRCt  the  plaintiiTs  were  entitled  to  the  said  sum, 
or  any  part  thereof,  the  verdict  was  to  be  entered  ac- 
^''^'^y  9  l>ut  if  they  should  be  of  opinion  that  the 
plaiatiffs  were  not  entitled  to  recover  any  thing,  a  non« 
suit  was  to  be  entered. 


1818. 


Glyn 
Hbrtel. 


The  cause  oune  on  for  argmneAt  in  the  course  of  th^ 
last  tertn,  wb^fr 


Mr.  SeijL  Bosanquety  for  the  plfdntii&,  premised,  thaC 
^Utough-  a  variety  of  facts  vrete  stated  in  the  case,  still 
that  the  question  lay*  in  a  very  narrow  compass ;  that  the' 
nost  material  paints  to  be  attended  to  were,  that  a  sumr 
of  i?ll,609 :4l8.:9d.  was  due  to  the  plaintiffs,  previous 
to  the  24th  of  Jlfs^,  which  he  was  bound  to  admit;  and 

VOL. u.  t 


Glyk 

V. 


146  CASES  IN   HILAftY   TEIM9 

1818.  it  appears,  from  the  latter  part  of  the  case,  that  the  sum 

which  the  plaintiffs  seek  to  recover,  amounting  to  <£48S2 
10s.  :  IIJ.  was,  and  still  is  due  from  SpUiOy  McHRngy  4- 
Hertbl.  Co,  to  them. — ^Whether  the  note  for  <£6500,  given  on  the 
S4th  of  Jfoy,  was  given  to  hqnidate  antecedent  advances, 
is  immaterial ;  as,  subsequent  to  that  day,  there  were  ad- 
vances to  Messrs.  SpUia,  MolUng^  4*  Co.  to  the  extent 
of  the  whole  amount  which  the  plaintiffs  now  sedc  to  re^ 
cover. — There  was  a  sum  due  before  the  24th  of  Magf^ 
and  there  was  an  advance  unquestionably  made  after  that 
day,  to  a  much  greater  extent  than  the  fdaintiffs  now  de- 
mand ; — ^payments  had  been  wiule,  suffictait  to  cover  the 
whole  of  the  debt,  previous  to  the  S4th  of  Magfy  and  the 
plaintiffs  can  have  no  ri^t  to  recover  all  the  advances 
made  subsequent  to  tliat  day,  except  the  sum  for 
which  they  now  sue;  but  they  have  a  right  to  apply 
every  payment  paid  into  their  banking  house  to  audi 
part  of  their  account  as  they  think  fit,  unless  there  were 
a  specific  approfM*iation  of  it  by  the  party  who  pays  it ; — 
they  therefore  had  a  right  to  satisfy  themselves  for  the 
sum  advanced,  before  the  24th  of  Matf*  In  sui^Mnrt  of 
of  this  principle,  he  relied  on  the  cases  of  iTtriy  v.  The 
Duke  of  Marlborough  (a),  Bosanquet  v.  Wragf  (i),  and 
Ptiers  V.  Anderson  (r).  The  plaintiffs,  therefore,  might 
apply  all  the  monies  paid  in  by  Spitta^  Mailings  ^  Co, 
to  the  advances  antecedent  to  the  24th  of  May^  and  the 
defendant  then  became  liable  on  her  guarantie  for  future 
advances.  It  was  the  intention  of  the  parties  to  discharge 
the  antecedent  demands. 

Mr.  Serjt  Huttock^  for  the  defendant,  observed,  that 
the  only  question  was,  whether,  under  all  the  circum- 
stances, there  was  a  debt  subsequent  to  the  guarantie  to 

(a)  2  AJauL&Selw.  18. — (b)  2  Marsh.  319. — (c)  1  Marsh. 
238.     5  Taunt.  5Q6.  S.  C. 
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miet  the  daifmiaiit  liable  upon  it,  or  whether  there  was         i^e. 
lucliaD  adTanoe  upcm  this  inetrument,  aa  to  subject  her         ^^^"^ 

to  tUs  deaumd     The  consideration  stated  in  the  first 

e« 

oooDt  t£  the  dedaratimi  is  for  a  fiiture  loan,  but  there  is       HiaTSL. 
V  psrt  of  the  case  wlm^  shews  that  there  was  any  sub- 
sequent adTance  of  money  made  by  the  plaintiffs^  house. 
Tlie  question  is  not  whether  SfnUa,  Moiling^  4-  (7a  aie 
indebted  to  the  pbinlifls;  but  viiether  the  defendant 
be  lisUe  under  this  guarantiee     The  sole  object  of  the 
pUa^  an  the  84th  of  Mayy  was  to  render  the  de- 
fendsot  lidile  to  subsequent  ckdms,  by  the  guarantie  in 
qiMitiiii;  but  no  money  was  advanced  on  that  day.    It 
a  desr,  from  the  pUtntifs'  own  letter,  thai  they  were 
about  to  makp  another  loan  to  SpUku^  MolSmgy  ^  Co. 
It  is  quite  impoanble,  fiom  the  terms  of  the  guarantie, 
to  in&r  that  the  defendant  intended  to  be  security  for  a 
debt  that  w«a  at  that  time  in  ^y^^>nt^-    There  was,  in 
point  of  £m^  bo  loan  made  on  the  24th  of  Mofi :  the 
mere  csacdling  the  old  note,  and  substituting  the  new 
OD^  eoold  not  possiUy  amount  to  an  advance  of  money. 
A  psr^  may  derive  as  much  benefit  fiipm  a  forbeaxance 
fif  demsnding  a  debt,  as  from  a  new  loan,  but  it  is  al^ 
together  different,  in  a  case  of  guarantie;  for  the  oonr 
veiueDce  to  the  principal  is  not  the  same.     In  the  case  of 
Dance  v.  Girdler  (a),  it  is  laid  downas  the  result  of  all 
tbe  previous  cases,  that  a  guarantie  b  to  be  construed 
tfrictljr,  and  not  liberally :  if  therefine  there  were  no 
actual  advance  of  money  on  the  S4th  of  Jftfy,  it  cannot 
be  collected  from  the  circumstances  of  this  case  that  any 
l^ai  advance  was  made.    All  monies  advanced  by  Jthe 
plmntiffs  to  SpUtOj  McUingj  4*  Co^y  subsequently  to  that 
day,  have  been  paid.     It  is  stated  in  the  case,  that  when 


(o)  I  New  Rep.  34. 
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the  house  of  Spitiay  MoUing^  4*  Co.  failed  there  wm  a 
balance  in  their  favcv  cSj£ASt :  18#. :  1<2.,  and  none  of  the 
subsequent  advances  can  amount  to  audi  payments  as 
would  cveate,  in  point  of  law^  a  new  debt.  The  cases 
of  PeUrs  ▼.  Anderson  and  Boionquei  ▼.  Wt^  have  no 
relalioix  to  the  present,  as  there  were  no  drcumstanoeB  to 
shew  that  the  payments  were  applicable  to' one  debt  moie 
than*  another^  and  that  the  parties  hadaright  to  iqyplythe 
money  reoared  in  diachai^ge  of  the  equitable  debt,  and 
recover  the  legak  The  case  otKirhy  v.  The  Duke  of  Marl- 
borough was  also  distinguishable,  as  the  court  di  King's 
Bench  there  held,  that  it  was  competent  to  a  party  to  apply 
payments  in  liquidation  of  a  debt,  at  the  time  the  bond 
on  which  the  action  was  brought  was  giiren  ^  bat  Aette  was 
a  running  account  between  the  parties  at  Aat  time.  It  was 
the  intention  of  the  parties  here,  that  the  money  should 
be  applied  to  a  pardcular  purpose.  There  may  be  a  ipe- 
cial  application  of  money  arising  out  of  the  particular  cir- 
cumstances of  the  case ;— -and  in  support  of  this,  he  cited 
the  judgment  of  Lord  EOenborough^  in  the  case  of 
Newmarch  v.  Clay  (a).  Here,  there  was  no  money  ad- 
vanced, and  the  defendant  merely  undertook,  by  her 
guarantie,  to  be  a  surety  in  respect  of  subsequent  loans, 
and  no  new  debt  could  be  created  by  the  transaction  of 
the  Mth  of  May :  this  case,  therefore,  comes  within  that  of 
Newmarch  v.  Clay ;  and  under  the  circumstanoes,  there 
has  been  a  specific  application  of  the  money,  and  the  de- 
fendant therefore  ia  entitled  to  judgment. 


Mr.  Serjt  Bosanquet^  in  reply,  suggested,  that  it  was 
impossible  to  controvert  the  principles  of  the  cases  he 
had  before  dted,  which  were  altogether  applicable  to  the 
present  Many  advances  were  made  subsequent  to  the  24th 


(a)  \^.E(ut.  344. 
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^M(ttf^  on  the  fiuth  of  this  guarantie,  to  a  much  greater  1 8 18. 

•ezteot  thaa  the  plaintiSs  now  seek  to  recover,  and  which 
have  never  been  discharged.  It  does  not  appear  in  the 
case,  that  there  was  any  intention  of  the  parties  to  apply  the  Hsarar, 
^uarantie  to  any  one  part  more  than  another:  it  was  the 
interest  of  the  plaintiffs  to  apply  it  to  an  antecedent  debt, 
which,  by  the  authorities  cited,  they  had  a  right  to  da 
The  plaintiffs  were  therefore  entitled  to  recover  the  ba- 
lance of  any  sum  of  money  advanced  on,  or  subsequent 
to  the  S4th  of  May^  which  still  remains  undischarged. 

Cur.  adv.  vuU, 

Ur.  Justice  Dallas,  on  this  day,  having  read  the  first 
count  of  the  declaration,  and  stated  that  the  others  were 
not  to  be  distinguished  from  it  in  substance,  observed; 
That  the  case  itself  went  into  a  long  detul  of  the  cor- 
respondence, and'^the  transactions  between  the  parties 
growing  out  of  that  correspondence,  conducted  at  length 
to  the  guarantie  g^ven  by  the  defendant,  and  the  transac- 
tions which  took  place  under  that  guarantie  as  it  is  alleged. 
It  is  not  necessary,  and  it  would  be  immaterial  to  go 
through  a  detail  of  the  case,  and  therefore  I  shall  content 
myself  with  referring  generally  to  the  facts  of  the  case,  as 
they  are  to  be  &und  in  the  case  itself. 

The  action  is  for  money  lent  and  advanced  by  the 
{»laintiffs  to  Spiita^  MoUing,  <$•  Co.^  on  the  x;redit  of  a 
guarantie,  proposed  to  be,  and  in  fact  given  by  the 
defendant  to  the  plaintiffs. 

Before  coming  to  the  substance  of  the  case,  it  may  be 
proper  to  consider  the  relalaye  situation  of  the  different 
parties.  The  plaintiffs  are  bankers,  and  have  made  from 
time  to  time  advances  upon  differ^it  securities  to  the 
house  of  SpUtOy  MoUingj  4*  Co.  The  transactions,  as 
stated,  in  the  case,  begin  with  October^  1814,  at  which 
time  a  loan  appears  to  have  been  made  to  SpiUa^  Moiling^ 
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4-  Co.  of  <£10,000,  by  the  plaintiffs^  on  the  security  of  a 
promissory  note  given  by  SpiUa^  MoBing^  4*  Co.,  tcige- 
ther  with  other  securities  they  then  hdd,  but  not  to  the 
full  amount  they  had  adyanoed.  From  this  time^  down 
to  1815,  different  transactions  took  place  between  the 
parties ;  and  in  Mag/^  1815^  the  banking-house,  taking 
alarm  at  the  state  of  the  account,  compared  with  the 
securities  they  held,  wrote  to  the  defendant,  in  substance, 
infonfiing  her  that  they  were  in  oonnderable  advance  to 
SpUiOf  McUingy  4r  Co,;  and  as  foreign  remittances  came 
in  slowly,  and  as  they  foresaw  that  further  advances  of 
ready  money  would  be  necessary  for  them,  proposed  she 
ahould  send  h^  guarantie  to  the  amount  of  <£5000,  for 
the  transactions  between  the  two  houses. 

The  defendant,  who  was  a  lady  living  in  GlouceiterMre^ 
does  not  appear  to  have  had  any  interest  in  the  transaction ; 
-and  it  is  to.be  observed,  that  no  request  of  an  advance 
to  the  house  ofSpittOj  Moiling ^  Sf  C0.9  nor  any  offer  of 
security  appears  to  have  proceeded  from  her,  but  that 
the  proposal  originated  with,  and  proceeded  altogether 
from  the  plaintiffs  them8elves.-«-0wing  to  her  absence 
from  home  when  this  letter  was  received,  some  little 
delay  took  place,  and  on  her  return  a  speedy  answer 
having  been  pressed  for,  she,  without  consultation  (for 
liU£^t  that  appeared)  with  any  friend,  or  legal  ad- 
viser, by  the  post  of  the  same  day  sent  off  the  engage- 
ment, on  the  faith  of  which  the  advances  are  stated  to 
have  been  made,  and  which  it  is  the  purpose  of  this 
action  to  recover.  It  appears,  however,  that  die  had 
been  in  the  habit  of  assisting  the  house  before,  by 
beoomitag  security  for  different  advances  to  relieve  them 
from  embarrassments:  her  situation,  therefore,  is  that 
of  a  mere  guarantee,  undoubtedly  liable  to  the  extent 
of  her  engagement,  legally  conricfered  with  reference 
to  the  terms  o£  1%  and  connected  with  the  focta  of  the 
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otiKf  but  entitled  to  the  q)pIic8tion  erf*  the  rule  laid  down  igis. 
maU  8udi  cases;  namely^  that  as  a  security,  the  contract 
casDot  be  carried  beyond  the  strict  letter,  and  certainly 
not  beyond  the  plain  and  manifest  intent. — I  pass  over  HenrKL. 
the  precise  lai^uage  of  the  guarantie  proposed  by  the 
piaintiffi^  and  even  the  terms  of  it,  as  finally  given  by  the 
defendant,  referring  to  the  statement  of  them  in  the  case ; 
and  fiir  this  reason,  that  if  any  doubt  might  have  been 
nised,  whether  it  had  application  to  past  transactions,  or 
to  subsequent  only,  in  which  view  the  reading  of  each 
might  have  been  material  to  aid  a  doubtful  construction, 
yet,  inasmuch  as  the  action  proceeds  altogether  on  the 
footing  of  the  guarantie  being  prospective  only,  all 
other  consideration  is  rendered  immaterial.  The-  de- 
claration states,  that  in  conrideration  that  the  plaintiift 
would  lend  and  advance,  the  defendant  undertook  to 
guaranty  the  sums  so  lent  and  advanced ;  and  it  then 
avers,  as  of  course  it  was  necessary  it  should  aver,  that 
money  was  lent  and  advanced  on  the  faith  of  the  guarande. 
Has  there  then  been,  on  the  security  of  the  guarantie 
inquestioD,  any  money  actually  lent  and  advanced  P*-^ 
It  ^ipears  that  on  the  24th  of  Matfy  three  or  four  days 
afla  the  receipt  of  the  guarantie,  it  was  deposited  with 
the  plamtiffs,  by  one  of  the  Mottings,  and  appUed,  by 
the  Tery  terms  of  the  letter  incloring  it,  to  the  spedfts 
purpose  appearing  upon  the  face  of  that  letter;  that 
is,  as  a  security,  together  with  two  Ulls  amounting  to 
£85S8: 16f. :  2d,  which,  having  been  in  the  hands  of 
the  pkintifi  as  securides  before,  were  handed  over,  of 
du^ed  firom  hand  to^hand,  at  the  time ;  that  is  to  say^ 
were  delivered  for  the  purpose  of  bring  re-delivered  as  a 
security  for  a  new  promissory  note  of  <£6600,  which  was 
given  in  lieu  of  an  old  note,  of  the  date  of  October^  1814^ 
that  is,  upwards  of  six  months  previous  to  the  guarantie ; 
winch  old  note,  on  their  receiving  the  new  one,  was 


V. 
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1819.  ^veo  up  and  cancdled; — and  it  is  expressly  stated,  thai 
no  money  whatever  passed  on  that  day,  in  the  course  of 
these  transactions  between  the  parties. — Now,  whatever 
Heutbl.  may  be  the  effect  x>f  a  variety  of  drciunstances,  whieh  are 
xx>n^dered  as  supporting  an  averment  of  money  bad  and 
received,  though  no  money  had  ever  actually  passed, 
the  question  may  or  may  not  be  different,  as  to  a  third 
.party,  and  still  more  so,  when  that  party  stands  in  the  situ- 
ation of  a  surety,  who  can  be  liable  only  jon  the  precise 
terms  of  her  obligation,  implying  to  it  the  strict  con- 
struction of  law.  I  merely  advert  to  this  distindion  ;  it 
will  not  be  necessary  to  pursue  it  into  detail,  according  to 
the  view  the  court  take  of  the  case ;  the  material  and  sub- 
atantial  question  being,  in  effect,  was  there,  as  between 
the  pluntifb  and  the  defendant,  any. money  lent  and 
advanced,  or  that  which  must  be  deemed  equivalent  to 
money  lent  and  advanced,  as  against  the  surety,  subse- 
i|uent  to  the  guarantie,  and  on  the  faith  of  the  guarantie, 
by  the  house  of  the  plaintiffs,  to  Spitta,  McUingy  S^CoJ 
In  the  plain  meaning  of  the  thing,  we  all  think  the  proper 
and  obvious  course  would  have  been  an  advance  of  so 
much  money,  leaving  the  past  transactions  as  they  were^ 
to  be  liquidated  and  adjusted  by  other  means,  or  by  the 
gradual  progress  of  the  other  securities,  or  the  advance  of 
other  funds  of  the  house.  It  is  manifest^  that  this  has 
not  been  the  direct  course  of  proceedings  between  the 
parties,  nor  do  we  think  its  indirect  or  ultimate  result 
establishes  4he  averment  made  in  the  declaration,  accord- 
ing to  the  best  constructi(»i  we  have  been  able  to  give 
them,  which  appearis  to  us  to  conast  in  the  interchange 
of  existing  securides,  connecting  the  past  with  the  pro- 
sent,  so  as  to  endeavour  to  give  the  guarantie  a  retro? 
spective  operation;  and,  indeed,  if  it  were  doubtful 
that  it  was  so^  would  be  suiSdent  in  the  case  of  a  surety. 
Taking,  theneibre,  the  facts  as  we  find  in  the  case,  our 
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jopinion  is,  thai  the  several  tranaactioiis  do  not  amount 
to  a  loan  and  advance  of  monejr,  ao  as  to  satisfy  the 
words  of  the  dedaradon,  as  between  the  partaes  them- 
sdvcs,  and  sdll  less  so  as  against  ^e  defendant;  applying 
the  principles  of  hm  she  is  entitled  to  have  applied 
in  the  eonstraction  of  the  engagement  into  which  she  has 
entered.  This  rdates  as  well  to  the  transactions  on  the 
Skh  of  Jfoy  as  to  the  other  subsequent  dealings  and  trans- 
acdoDS  up  to  the  time  of  the  stopping  payment  of  the 
house  of  SpUHiy  MolRngj  4*  Co. :  we  are,  therefore^  of 
iipioioQ  diat  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 


1B18. 
Gltw 
HaaTsit. 


Nathan  v.  Bucklanb. 

This  was  an  action  of  trover,  brought  to  recover  the 
value  of  one  hundred  and  eighteen  barrels  of  flour,  de- 
Ii?eted  to  the  defendant  by  the  oider  of  the  plaintifi. 

At  tbe  trial  of  the  cause  before  Mr.  Justice  Bur- 
rtmghj  at  Guildhalij  at  the  sittings  after  the  last  term, 
after  the  plaintiff  had  made  out  his  case,  the  defendant 
rested  his  defence  on  the  ground  of  the  flour  being  the 
joint  property  of  the  plaintiff  and  a  person  by  the  name 
of  Grmfy  captain  and  part  owner  of  a  ship  named  the 
Voasij  in  which  the  flour  came  from  Gibraltar  to  £ofi- 
don.  On  Groy^s  being  called  as  a  witness  to  prove  this 
het,  his  admissibility  was  objected  to,  in  limine,  by  the 
pismtiff^s  counsel ;  but  the  learned  judge  having  heard  the 
objections,  admitted  him  to  be  examined,  when  he  swore 
poadvely  that  the  flour  was  purchased  by  himself,  on  the 
diip^s  aoo^unt,  andlhat  the  plaintiff  assented  to  the  sale 


Wednesday, 
Feb.  11. 
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df  it,  for  die  discharge  of  a  daim  made  against  the  part- 
nership, by  a  person  of  the  name  of  Ranwtn,  for  money 
borrowed  of  him  for  the  purchase  of  the  flour,  and  that 
the  defiendant  was  ordered  by  Gray  to  sell  the  flour  and 
pay  the  debts  of  the  vessel.  It  was  also  proved,  that 
there  was  a  written  and  joint  order  of  Gre^  and  the 
pluntiff  to  pay  the  proceeds  of  the  flour  to  Ransom^  and 
a  receipt  given  by  him  on  account  of  an  order  on  the  de- 
fendant, drawn  by  Messrs.  Nathan  and  Crrc^^  ownen  of  the 
Voasi.  It  was  also  proved,  by  the  clerk  of  the  defendant, 
that  the  plaintiff  and  Gratf  came  together  to  the  defend- 
ant's counting-house,  and  mutually  agreed  that  he  should 
dispose  of  the  flour  for  their  joint  benefit  On  this  testi- 
mony the  learned  judge  directed  a  nonsuit,  but  gave  the 
plaintiff  liberty  to  move  to  set  it  aside,  if  the  court  should 
be  of  opinion  that  Gragf  was  inadmissible  as  a  witness. 


Mr.  Seijt.  Best  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisif  that  this  verdict  should  be  set  aside 
and  a  new  trial  granted,  and  insisted  that  this  case  was 
not  to  be  distinguished  from  that  of  Bland  v.  Angley  (a), 
and  that  the  effect  of  Grat/^s  testimony  was  to  make  him 
liable  to  pay  the  debts  of  the  ship,  and  that  if  the  case 
had  gone  to  the  jury,  the  defendant  could  not  have  ob- 
tained a  verdict  but  for  the  evidence  of  Gray. 

Mr.  Serjt  Vaug?ian  now  shewed  cause,  and  submitted 
that  as  the  documents  given  in  evidence  for  the  order  of 
the  delivery  of  the  flour  were  in  the  joint  names  of  the  plain- 
tiff  and  Gray^  they  were  alone  sufficient  to  deprive  the 
plaintiff  of  his  right  to  recover  in  this  action,  and  would 
be  competent  evidence  to  support  a  verdict  in  case  it  had 
been  lefl  to  the  jury,  independently  of  the  testimony  of 


(a)  2  Nm  Rep.  331. 


IK  THK  FtFTT-EIOHTH  YSAE  OF  aEO.  III. 


166 


Gray;  that  ia  order  to  maintatn  this  adioii  the  pkin** 
tiff  Aoald  have  proyed  exduave  property  in  the  flour, 
and  that,  as  it  was  quite  dear  that  Graff  was  interested 
tiiereiii,  the  nonsuit  was  perfectly  correct;  that  his  evi«> 
deaoe  might  be  left  out  of  the  questtouy  as  the  defend^ 
ant's  derk  had  proved  that  both  the  defendant  and  Grog 
had  daimed  an  interest  in  the  flour,  end  that  it  was  dis- 
posed of  at  their  jmnt  request 

Mr.  Serjt  Be^  in  support  of  the  rule,  premised  that 
tbe  question  in  this  case  turned  entirely  on  the  admisn- 
Inlity  of  Gragf  as  a  witness,  and  that  notwithstanding  the 
documents  produced  at  the  trial,  hb  evidence  was  most 
matetial;  that  if  his  testimony  had  been  rejected,  and 
the  case  had  gone  to  the  jury,  they  would  have  found  a 
rer&t  for  the  plaintiff,  and  that  the  joint  property  in 
the  flour  was  proved  solely  by  Gray  himself;  that  if  the 
jury  had  found  a  verdict  for  the  defendant,  such  ver- 
dict oouid  not  stand,  as  the  most  important  facts  of  th^ 
case  were  proved  by  Gray^  which  were  likely  to  ope^ 
rate  00  the  minds  of  the  jury ;  that  this  case  therefore 
came  within  the  principle  laid  down  in  Bkmd  v.  An&ley^ 
vhere  it  was  held,  that  in  an  action  of  trespass  against  a 
ihenff,  where  the  question  was,  whether  goods  which  had 
been  taken  in  execution  in  a  suit  against  A.  B.  belonged 
to  him  or  to  the  plaintiff,  A.  B.  was  not  allowed  to  be 
vHoesB  for  the  defendant,  to  prove  the  goods  his  pirv 
perty,  since  he  would  have  been  discharged  ftoai  his 
debt  in  case  of  a  verdict  for  the  defendant. 


Nathaw 

BOCKLAWD. 


Hr.  Justice  Dallas. — It  is  quite  impossible  to  make 
this  rule  absolute.  It  is  unnocessary  to  consider  whether 
this  witness  oug^t  to  have  been  rejected  or  not ;  for  if  he 
were  inadmissible,  the  only  efiect  would  be  to  send  the 
cause  to  a  new  triaL    If  he  had  not  been  caUed,  I  think 
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there  would  not  only  hmre  been  suffident  evidence  to 
warrant  the  jury  in  finding  a  v^dict  for  the  defendant, 
but  that  such  verdict  might  be  supported.  I  perfecdy 
agree  with  my  brother  Best  in  the  distinction  he  has 
drawn,  that  if  he  had  been  admitted  as  a  witness,  and 
alone  proved  the  facts  of  the  material  parts  of  the  case, 
unconnected  with  the  testimony  o£  any  other  witness  or 
explanatory  evidence,  that  it  might  tend  to  operate  on 
the  minds  of  the  jury,  but  in  this  cask  I  think  the 
written  orders  for  the  joint  disposition  of  the  property 
were  sufficient  to  prevent  the  plaintiff  alone  from  recover- 
ing in  this  action.  If,  therefore,  there  be  sufficient  evi- 
dence to  warrant  a  verdict,  without  the  admisnon  of  a 
witness  who  has  been  improperly  received,  the  court, 
looking  into  the  drcumstances  €(  such  particular  case, 
will  not  set  attde  the  verdict.    Harford  v.  WtUon  (a). 


Mr.  Justice  Park.*— The  court  will  assume,  for  the 
,  purpose  of  the  argument,  that  this  witness  was  improperly 
admitted  at  the  trial.  In  Edwards  v.  Evans  (ft),  it  was 
held  to  be  no  ground  for  the  court  to  grant  a  new  trial, 
that  a  witness  called  to  prove  a  certain  fact  was  rejected 
on  a  supposed  ground  of  incompetency,  where  another 
witness,  who  was  called,  established  the  same  &ct,  which 
was  not  (Usputed  on  the  other  side.  The  proof  that 
Gray  was  jointly  interested  with  the  plaintiff  in  the  pro- 
perty for  which  this  action  was  brought,  did  not  depend 
on  his  testimony  alone ;  for  it  was  proved  by  the  defend- 
ants clerk,  and  by  the  written  documents,  that  he  was 
connected  with  the  plaintiff  in  the  disposition  of  the 
[tfoperty. 

Mr.  Justice  Bukbough. — ^My  brother  Best  has  con- 


(o)  I  Taunt.  12. (6)  3  EaU.  A5\. 
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tended  diat  there  was  Ho  order  and  dispoation  of  the  isia. 

Hour  by  the  plaintiff  and  Gray  jointly.     These  facts,  ^•'^ 

hnrever,  were  dearly  proved  without  Grc^'*s  testimony ;  ^^ 

tod  I  am,  therefore^  of  opimon  that  this  action  cannot  Dockland. 

Rule  dischai^ged. 


GoDsoK,  Gent,  one,  &c.  v.  Sir  William  Smith,  Bart,      «y  ,  ^ 
and  others.  Feb.  ii. 

Tflis  was  an  action  of  assumpsiiy  brought  by  the  phiin^  If,  in  an  action 
tiff,  88  an  attorney,  to  recover  the  amount  of  his  charges  ?' «««"^P«' 
lor  the  preparing,  framing,  presenting,  and  prosecuting  broua htagaintt 
petitioDs  and  bills  to  parliament,  and   conducting    an  >"  adroinistra* 
oppoddon  therdn.     The  defendants  pleaded,  ^r«/,  nofu  i^^tei^nt 
ammpiit;  secondly y  non  assumpsit  infra  sex  annos;  that  others 
ffld,  Mrtfyf  judgment  recovered  against  one  Sarali  y^QJ^^i^lu 
G(xA  Ae  failed  to 

At  the  trial  of  the  cause  before  Mr.  Justice  ParAr,  at  P^ve,  in  con- 
the  attiDgs  at   Westminsiery  in  the  last  term,  on  the  w?ilJhthc plain- 
oammation  of  .the  pliuntiff^s  son,  a  verdict  was  found  tiff  recovered  a 
fcr  the  plaintiff,  damages,  •£2000,  subject  to  the  de-  J^'^SilSS  — 
tenmnation  of  an  arlntrator,  who  made  the  following  HWi/,  that  such 

award,  which  set  out  these  &ct8.— About  two  years  ago,  ▼e«^<l«cl  did  not 
.      ,  .    .^  .         1  .••.!_•         _.  /  V         .  _.  amount  to  satis- 

tbe  plaintiff  brought  an  action  m  this  court  (a),  against  faction,  so  aa  to 

one  Sarah  Goodj  as  administratrix  of  one  Samuel  Goody  bar  the  plaintiff 

deceased,  for  the  very  same  causes  of  action  as  are  set  ll^"ll!r!]l*^rr 

.        ,         ,         ,  "'K  against  the 

forth  in   his  declaration   in  this    suit     Sarah  Good  other  con- 

I^eaded  in  abatement,  that  her  intestate  made  the  pro-  tractors. 

ouses  and  undertakings,  if  at  all,  jointiy,  with  the  present 

defendant.  Sir  WilRam  SmiA,  and  axteen  others.    This 

(a)  See  2  Mani.  299. 


J56  CASX8  IV  HtLAST  TSftlty 


GootoN 

V. 


1818.         Ms  denied  by  the  plaintiff  in  his  replicalkMi^  and  u 

was  joined  thereupon. — ^At  the  trial  of  the  cauae^  the 
aame  eTidence  whidi  proved  the  promiaea  t»  have  been 

Smith.  made  bj  the  intestate  jointly,  with  the  seventeen  nanaed, 
proved,  also,  that  they  were  made  jointly  with  neariy  forty 
persons  beaides.^-The  jury  found  a  verdict  with  1#. 
damages  for  the  plaintiff,  being  directed  by  die  learned 
judge  who  tried  the  cause  that  they  must  find  for  the 
plaintiff,  as  the  defendant  had  failed  to  prove  her  pt^; 
but  that  nominal  damages  only  could  be  ^ven,  inasmuch 
as  the  administratrix  was  not  liable  at  all ;  but  the  right 
of  action  survived  against  the  other  contractors.  That  that 
verdict  was  given  before  the  commencement  of  the  pre- 
sent suit  That  the  pliuntiff  taxed  his  costs,  and  entered 
up  satisfaction  on  the  record. — He  then  awarded,  that  if 
these  proceedings  were  in  la#,  a  bar  to  the  present  action, 
on  the  general  issue,  the  verdict  should  be  for  the  de- 
fendants; if  not,  that  it  should  stand  for  the  plaintiff; 
but  that  the  damages  should  be  reduced  to  £ASO ;  and 
that  in  either  case  the  parties  should  pay  their  own  costs. 

As  by  this  award  a  point  of  law  was  raised  for  the  opi- 
nion of  the  court,  what  damages  were  to  be  recovered : 

Mr.  Serjt  Lens  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi,  that  the  verdict  found  for  the  plain- 
tiff should  be  entered  for  ^"460,  and, 

Mr.  Serjt.  Best  on  the  same  day  had  also  obtained  a 
rule,  that  this  verdict  should  be  set  asade  and  entered  for 
the  defendants. 

Mr.  Serjt.  Best  and  Mr.  Serjt  Vaughan  now  shewed 

cause  against  the  first  rule,  which  had  been  obtained  by 

Mr.  Serjt.  Lens^  and  submitted  that  the  verdict  must  be 

entered  for  the  defendants,  on  tlie  ground  tliat  the  plain- 

'  tiff,  having  recovered  a  judgment  and  \s.  damages  in  the 
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finner  actkni,  agMost  Mn.  Good^  Biuai  be  deemed  a 
ads&ctiaii  and  bar  to  the  present  suit.  The  arbi* 
trator  Umielf  has  stated  in  his  award,  that  the  pkuDtiir 
brou^t  his  acticm  against  her  for  the  v^y  same  causes 
of  acdm  as  are  set  forth  in  his  declaration  in  this  suit — 
The  verdict  in  that  action  was  ^ven  before  the  com* 
mencementof  the  present,  but  judgment  was  signed  after- 
wstiSf  sDd  the  plaintiff  taxed  hb  costs  accordingly.  He 
has,  therefore^  made  his  electioUf  by  having  tak^i  the 
jttdgment  and  costs.  Both  the  justice  and  law  of  the  case 
are  vilh  the  defendants.  ^Fhese  costs  were  paid  by  the 
nine  party,  and  recovery  is  sudBdent  without  satisfaction. 
fiothsctioDs  grew  out  of  an  apfdication  to  parliament; 
and  having  commenced  the  former  one  agtunst  the  repfe* 
seotative  of  a  deceased  jcHUt  contractor,  the  plaintiff  now 
calk  upoQ  the  defendants  to  pay  the  damages  and  costei 
although  he  has  recovered  damages  in  the  action  brou^t 
against  Mrs.  Goodj  and  there  has,  therefore,  not  only 
been  a  reoovery  but  satisfiiction ;  and  when  the  damages 
are  liqiudated,  if  one  farthing  be  recovered  it  is  sufficient. 
In  Mariham  v.  Middlcton  (a),  where  in  a  writ  of  inquiry 
the  plaintiff  recovered  nominal  damages  only,  the  court 
ordered  a  new  writ  on  payment  of  costs;  so  here,  if  the 
plaintiff  had  brought  his  first  action  improperly,  he  ought 
to  have  discontinued  it  A  distinction  may  be  drawn  be- 
tween tins  case  and  that  of  Markham  v.  Middietony 
namely,  that  the  present  acUon  is  not  between  the  same 
parties ;  but  if  the  debt  have  been  satisfied  to  the  plaintiff, 
it  is  DO  matter  by  whom  the  satisfaction  is  made,  for  if  it 
amount  to  a  satisfaction  in  law,  the  plaintiff  cannot  pro- 
ceed against  the  defendants ;  for  the  adequacy  or  degree 
of  sadsfiiction  is  not  to  be  considered.  It  is  a  general 
ruk  of  law,  that  in  personal  actions  concerning  debts 
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[a)  2  Strange,  1250. 
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1818L  A  tec&very  or  bai^  in  one  action  is  a  bar  in  amdier,  and 
tins  principle  is  fully  explained  in  Ferrari  case  (a), 
there  is  no  distinction  whether  the  satisfaction  be  made 
Smith.  by  the  same  party,  for  a  recovery  in  a  suit  against  one 
perscm  is  a  bar  to  a  second  action  against  another  for 
the  same  cause.  Brown  t.  WoMon  (A).  The  award 
in  tbb  case  is  in  the  nature  of  a  special*  verdict,  and  has 
stated^  that  the  former  action  was  brought  for  the  sSOiie 
causes  as  the  present;  but  it  Wto  held  not  to  be  maintain- 
able, because  it  was  brought  againM  the  defendant  in  her 
representative  character  ;•  that,  therefore,  was  merely  atf  ^ 
improper  description :  it  might  have  been  bought  ag^st 
her,  in  her  own  right,  when  the  jJamtiff  might  have  re- 
covered the  whole  amount  of  the  damages  he  might  have 
sustained,  but  this  being  for  the  same  c^use  of  action,  he^ 
cannot  now  be  entitled  to  recover  from  the  defendants. 
In  Ouifraim  v.  Morewood  (c),  it  was  held,  that  if  a  verdict 
be  found  on  any  fact  or  tide  distinctly  put  in  issue,  in 
an  action  of  treqiass,  such  verdict  may  be  pleaded  by  way 
of  estoppel  in  another  action  between  the  sajtae  paitiies, 
or  thor  privies,  in  respect  of  the  same  ftct-oT  tide:  And 
in  the  Duchess  of  Kingston  s  case  (i),-  Lord  Chief  Justice 
De  Grey  in  dehvering  bis  jfudgment,  rektive  to  judg- 
ments being  given  in  evidence  in  dvil  suits,  says,  '  Tliat 
the  judgment  of  a  coiM  of  concurrent  jurisdiction,  di- 
recdy  on  the  pointy^is  as  a  plea,  a  6ar,  or  as  evidence,  con-* 
elusive  between  the  suae  parties,  upon  the  same  maltier/ 
directly  in  question,  in  another  ceurt^ 

Mr.  Seijt  LenSy  and  Mr.  Seijt  Copley^  in  support  of 
•     the  rule,  were  stopped  by  die  court. 

Mr.  Justice  Dallas. — ^We  shall  decide  this  case,  on- 

(a)  6  Rep.  7—9. (6)  Cro.  Jac.  73.    Ydv.  67,  S.  C. 

(c)  3  £(!*/.  346. (rf)  11  State  Trials^  26l. 
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Ae  flpanl  gRHuid^  as  steted  in  dbe  awaxd ;  and  tiie  onlj 
quotkiii  is,  vfaedier  tibe  prooenfings  that  have  taken  place 
pthefinMraoboBvUl^mlaw,  bar  the  ]^ntiff  from  le- 
eofvering  ia  llie  preteaL  It  appears  quke  dear,  on  the 
ive  of  tke  awsid,  that  if  these  prooeedtngs  be  not  a  har, 
tk  iekaimM  tote  fiafak  an  dmages  to  the  pktntiff  to 
tbe  ananiBt  o££i60.  It  has  been  eontesided,  that  id- 
Aough  thefiiBiner  aetm  was  improperly  brought  sgoinsi 
apoam  who  eoidd  apt- be  responttUe  in  her  rcprcsdhta* 
tivedimcSer,  stUl^  that  as  she  had  fiukdfto  prove  a  plea 
-  tbat  kad  beien  mvaag\j  pleaded,  and  the  jury  having 
feual  a  verdict  wkh  Is.  €ov  nominal  damages,  that  audi 
dottges  would  be  a  bar  to  the  present  action,  although 
thejrauiaotbeooiuidered  as  a  satisfaction  fiir  the  damages 
tlie  pUnlifr  was  entitled  to  recover.  There  can  be  no 
doubt  bat  that  if  a  plaintiff  recover  -satiafaction  in  one 
aciioii^  he  cannot  piooeed  fiar  the  same  cause  in  a  secoiuL 
No  authority  has  been  cited  to  shew  that  the  damages  in 
the  fint  aotion  suBount  to  sqcb  a  satisftction,  as  may  be 
pkaded  ia  bar  to  the  present  The  first  action  was  im- 
ppoperiybeought  against  a  defendai^t,  as  admkiistratrix,  to 
vhom,  aa  such^  do  liability  could  attach.  Bhe,  however, 
lumi^  failed  in  proof  of  a  plea  in  abatement,  was  deemed 
to  be  lisUe  to  nominal  damages ;  therefore,  that  verdict 
oohU  00$  be  used  as  a  satisfiiction  lidapted  to  the  subject  of 
tbe  dfimsnd  m  ihe  piiesen^  for  she  was  liable  to  nominal 
(inuipa,  sacrdy  on  aeeount  of  having  pleaded  an  im« 
pw^plec 
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Mr.  Justice  Pai^k. — I  am  eptirdy  of  the  same  opinion. 
If  the  plaintiff  had  replied  as  in  Uie  case  of  Seddan  v» 
Tviop  (a),  this  case  would  have  fallen  within  the  prin* 
ciple  there  laid  down  by  Lord  Chief  Justice  Kenyan^ 
where  he  said,  ^  That  the  issue  was,  whether  the  da« 
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mages  demanded  in  that  action  had  been  already  aatiafied 
by  the  recovery  in  the  focmer  actkm;^  and  he  thought 
most  clearly  they  had  not,  and  distingoiahed  that  caae 
from  Markham  v.  Middleton;  and  though  the  jury  gave 
inadequate  damages  for  that  demand,  on  account  of  the 
plaintiflrs  not  being  prepared  with  the  proof  of  his  whole 
bill,  yet  he  would  have  been  barred  by  that  yerdiet,  if  it 
had  stood.  But  in  that  caae  there  were  two  distinct  de- 
maiidsy  not  in  the  least  blended  together;  and  it  was 
there  clearly  shewn,  that  the  demand  waa  not  inquired 
into  in  the  former  action ;  so  the  plainti£rB  demand  in 
this  case  was  not  inquired  into  in  the  action  brought 
against  Mrs.  Goody  for,  as  her  plea  was  bad  in  form  and 
not  proved,  the  pUntifF  was  merely  entitled  to  recover 
nominal  damages.  And  in  Seddon  v.  Thiiopj  Lord 
Kemfonaiio  says, '  that  on  executing  the  writ  of  inquiry 
in  the  fenher  action,  evidence  was  only  given  on  the 
first  demand;  that  the  plaintiff  recovered  damages  adapted 
to  that  demand,  .and  that  the  other  demand  for  the  goods 
still  remained  unsatisfied.^  I,  therefore,  think  that  the 
plaintiff  is  entitled  to  recover  the  amount  of  the  da- 
mages found  by  the  arbitrator  in  his  award. 


Mr.  Justice  BiTKK0V6H.«-If  the  propontion  contended 
for,  were  to  be  granted,  it  woufd  be  a  reproadi  to  tVeH-- 
mimter  HaU.  It  reqiures  very  little  explanation  to  shew 
that  there  was  in  fact  no  recovery  by  the  plaintiff  in  the 
former  action,  for  he  could  not  possibly  have  obtained  aa- 
tisfiictionin  that  action,  because  he  had  sued  a  defendant 
who  was  not  liable  to  pay  any  part  of  the  sum  demanded. 
It  does  not  appear  by  the  award,  that  the  damages  found 
for  him  amounted  to  satisfiiction,  but  one  shilling  was 
merely  awarded  to  him  as  nominal  damages,  by  the  direc- 
tion of  the  judge,  in  consequence  of  the  defendimt's  failure 
to  prove  her  plea.  If,  therefore,  this  verdict  were  entei^ 
for  the  defendants,  it  would  not  only  be  in  contradiction 
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to  th^  award,  and  against  the  case  of  Seddon  v.  Tuiop^         .1618. 
but  would  be  in  direct  violation  of  the  principles  of 

jttsdoe  and  the  rules  of  common  sense. 

Rule  absolute. 

The  other  rule  obtained  by  Mr.  Seijt  Best^  for  enter- 
mf  tlie  vcBcyct  for  the  defendants,  was  consequently 

Discharged. 


GnNN'K,  demandant;  Heathcote,  tenant;  Camfieix),    Wedncfday, 
vouchee.  Feb.  li. 

Me.  Serjt.  Bloasett  moved  to  amend  this  recovery,  by  I"  a  deed  to 

iucreaang  the  number  of  acres  from  on#  hundred  and  ^^^^  j^j^^i^  ^^^^ 

ten  to  one  hundred  and  twenty.     It  appeared,  by  an  described  as 

affidavit  of  the  vouchee,  that  in  the  deed  to  make  a  100acre8,more 

tenant  to  the  praecipe,  dated  m  1800,  the  lands  were  covery  was 

deacribed  as  a  messuage  or  tenement,  lands  and  heredita^  suffered  for 

.  •   •       i_        .-      .•  1.      J     J  110:  the  court 

mentSy  oontaming  by  estimation,  one  hundred  acres,  more  ^^^^ted  it  to 

or  &M,  omunonly  called  or  known  by  the  name  of  Puck^  be  an;ended  by 

i«^  Wyatt,  and  the  Jlfoor,  situate  in  the  parish  of  ;~i^i|,V,a 

Buxted,  in  the  county  of  SuaseXy  .together  with  all  other  not  augmc  nt 

messuaires,  lands,  and  premises,  known  by  or  comprised  such  lands 
^^     ^        .,     *^  ,   J       .  :-  J  ,.      beyond  the 

under  the  aforesaid  names  and  descnptions.     In  the  x^xmn  of  the 

recovery  suffered  in  Mkhaelmcta  term,  1811 1  in  pur-  deed, 
auance  of  this  deed,  the  same  lands  were  described  as 
amounting  to  one  hundred  and  ten  acres ;  but  on  mea- 
suring the  same  estate  since,  it  was  discovered  to  consist 
(^one  hundred  and  twenty  acres.  It  appearing  to  the 
QQurt,  that  the  recovexy  intended  to  comprehend  the 
whole  of  the  estate  described  in  the  deed,  they  considered 
that  these  additional  ten  acres  would  not  increase  it  be- 
yond the  terms  of  the  deed,  as  it  was  there  described  as 
one  hundred  acres,  more  or  less,  and  accordingly 

Allowed  the  amendment. 
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Thursday, 
Feb.  12. 

A  mortgai^ce 
died  settled  nf 
the  resiJue  of 
B  mortgage 
term,  subject 
to  a  provibO, 
that  in  case 
the  mortgagor 
should  pay 
him,  his  execu- 
tors, admini- 
strators, or  as- 
signs, a  certain 
sum  on  a  given 
day,  the  lerm 
should  de- 
termine.   The 
mortgagee  be- 
queathed this 
sum  to  the 
plaintif}*,  by 
will,  whoni  he 
appointed  one 
of  his  execu- 
tors: Ilc/d,  ihiit 
he  could  nut 
maintain  an 
iiction  of  cove- 
nant in  his  own 
name,  as  a6t«ig- 
nee,  although 
his  co-executor 
had  assented  i» 
thb  bequest,  as 
the  covenant 
wirh  the 
mortgagee 
was  collateral, 
Hnd  did  not  run 
with  the  land, 
and  because  it 
was  broken  in 
his  life-time. 


Cakham  v.  RtrsT. 

This  was  an  action  of  covenant — ^The  dedaration  stated 
that  in  the  life-time  of  one  John  Canham^  deceased,  to 
wit,  on  the  4th  of  August^  1807>  by  an  indenture  made 
between  the  said  John  Canham,  of  the  first  part,  the 
defendant  of  the  second  part,  and  one  Thomas  Lowten  of 
the  third  part ;  after  reciting  that  the  said  John  Canham 
was  seised  to  him  and  his  heirs  in  fee  simple  of  a  piece  of 
land  thereinafter  mentioned  and  expressed  to  be  thereby 
released,  and  that  the  said  John  Canham  had  contracted 
and  agreed  wTEh  the  defendant  for  the  absolute  sale  to 
him  of  the  said  piece  of  land,  free  from  all  incumbrances 
whatsoever,  for  the  sum  of  c£420 ;  and  upon  the  treaty 
for  the  said  purchase,  it  was  agreed,  that  part  of  the  said 
sum  of  £^0y  purchase  money,  should  be  secured  to  be 
paid  to  the  said  John  Canham^  his  executors,  admini- 
strators, and  assigns,  with  lawftil  interest  for  the  same,  in 
manner  tliereinafter  mentioned  :  It  was  witnessed,  that  in 
pursuance  of  that  agreement,  and  in  consideration  of  <£S5, 
to  the  said  John  Canhamy  in  hand,  paid  by  the  defendant, 
at  or  before  the  execution  of  the  Stiid  indenture,  in  part 
of  th^  said  sum  of  «£4S0,  purchase  or  consideration 
money   aforesaid,    the   receipt  pf  which  sum    of  .£86 
the  said  John  Canham  did  thereby  acknowledge,  and 
also  in  consideration  of  the  sum  of  <£395,  residue  of  the 
said  sum  of  «£4S0,  purchase  or  consideration   money 
aforesmd,  with  lawful  interest  for  the  same,  by  the  said 
indenture  intended  to  be  secured  to  the  said  John  Canham 
in  manner  thereinafter  mentioned,  and  also  in  con^dera- 
tion  of  ten  shilUngs^  to  the  said  Jchn  CanJiam  paid  by 
the  said  Thvmas  Louteny  at  or  before  the  execution  of 
the  stud  indenture,  the  receipt  whereof  was  thereby  acknow- 


IN  THE  F1FTY-£16HTH  Y£AR  OF  G£0.  III.  165 


Canham 


kdged,  he^  the  said  John  CmJuiimj  at  the  request  and  jgis. 

by  the  iqppointment  of  the  defendant,  did  grant,  bargain, 
sell,  ah^i,  release,  and  confirm  unto  the  said  Thomas 
Loukn^  his  heirs  and  assigns  for  ever,  by  virtue  of  a  Rust. 
bugain  and  sale  thereof,  made  to  him  by  the  said  John 
Canham^  all  those  lands,  hereditaments^  and  premises  in 
the  indenture  particularly  described,  to  have  and  to  hold 
the  aaid  lands,  &c.  unto  the  said  Thomas  LowUn^  his 
heirs  andasngns,  to  the  use  of  tlie  said  Jdm  Can/iamy  his 
esecufcon,  administrators,  and  assigns,  for  the  term  of  a 
thousand  years,  without  impeachment  of  waste,  subject 
to  the  profviso  thereinafter  menUoned,  for  determining 
theadd  term,  and  from  and  after  the  end  or  other  sooner 
detttwinatiop  of  the  said  term,  to  such  uses  as  the  de- 
ftodant  asight  appoint,  and  in  default  of  such  appoint- 
meDt,  to  the  use  of  the  defendant  and  his  assigns  for  his 
£fr,  and  from  and  after  the  determination  of  that  estate, 
by  say  means  in  his  life-time,  to  the  use  of  the  said  Tha- 
flutf  Laiwten^  his  heirs  and  assigns,  during  the  life  of  tlie 
defendant,  upon  trust,  for  the  sole  benefit  of  the  defendant 
and  his  asngns,  and  from  and  after  the  determination  of 
the  estate  thereby  limited,  to  the  use  of  the  said  Thomas 
Lowtm,  his  bars  and  asngns,  for  the  life  of  the  de- 
fendant, to  the  only  proper  use  of  the  defendant,  his 
heirs  and  assigns,  subject  to  a  proviso,  tliat  in  case 
the  defendant,  his  heirs,  executors,  administrators,  or 
aaogns,  did  or  should  pay  to  the  said  John  Canham^ 
his  executors,  administrators,  or  asagns,  at  or  in  the 
palish  ohurdi  of  Hilgay^  the  sum  of  «£'39S,  with  itw 
tafesl  for  the  same,  in  the  proportions  and  on  or  at  the 
days  and  times  tbereinaA^  m^Uoned  :  That  is  to  say, 
iis,  part  of  the  principal  sum,  with  intent  for  ^ 
whole  of  the  principal,  on  the  Rfth  of  Uofchy  whicli* 
vouldbe  in  the  year  1808;  and  <£370,  residue  of  the 
principaly  with  interest  for  the  same,  in  full  payment  a\id 
of  the  ivliule  of  Uie  principal  of  ^&9S,  and 
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1818.  interest  on  the  ^th  of  March^  which  would  be  in  the 

^  **^^  year  1810,  then  the  said  term  of  one  thousand  years  should 

(-/ A  Nil  AM 
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determine  and  be  void : — And  the  defendant  by  the  said 
UusT.         indenture,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenanted  with  the  said  John  Canham,  his 
executors,  administrators,  and  as^gns,  to  pay  the  said 
sum  of  <£395,  and  interest,  in  the  proportions,  at  the 
place  and  times,  and  in  the  manner  in  the  said  inden* 
ture  mentioned  for  payment  thereof,  according  to  the 
true  intent  and  meaning  of  the  said  {m>viso.    The  plaintiff 
then  averred,  that  the  said  Thomas  Lofwien^  bdng  so 
seised  of  the  premises^  to  the 'uses  and  for  the  purposes 
in  the  said  indenture  mentioned,  and  the  said  /o/m  Can^ 
ham^  being  so  possessed  of  the  said  term  of  years,  subject 
to  the  said  proviso,  for  determining  the  same,  on  the  9th 
of  Jtin^,  1818,  duly  made  and  published  his  last  will  and 
testament,  and  thereby  gave  and  bequeathed  to  the  plain- 
tiff the  said  sum  of  money  due  and  owing  to  the  said 
John  Ccmham^  from  the  defendant,  by  virtue  of  the  said 
proviso  in  the  said  indenture  contained ;  and  that  he,  the 
said  John  Canham^  by  his  said  will  appointed  one  Anthony 
Sotdh  Canham  and  the  plaintiff  executors  thereof,  and 
on  the  IBANovemberf  1814,  died,  so  possessed  of  the  said 
term  of  years,  of  and  in  the  said  premises,  in  the  said 
indenture  mentioned,  subject  to  the  said  proviso,  for 
determining  the  same,  without  revoking  or  altering  his 
said  will  with  respect  to  the  said  bequest;  and  that  on 
the  29th  of  December^  1814,  the  said  Anthony  South 
Canham  and  the  plaintiff  duly  proved  the  said  will,  and 
took  upon  themselves  the  execution  thereof,  and   as- 
sented to  the  sud  bequest  to  the  plaintiff,  whereby  he 
was  entitled  to  receive  from  the  defendant  the  said  sum 
*  of  money  in  the  said  proviso  mentioned,  in  the  manner 
and  times  in  the  said  indenture  specified.     The  plaintiff 
then  assigned  for  breach,  that  the  tlefendant  had  not 
paid  to  the  said  John  Canham^  his  executors,  admini-- 


IN  THS  FtrTY^XIcmH  TKAB  OW  6X0.  III.  107 

BtnioR,  or  asapiS)  the  said  somci£9B5;  but  thftt  on  laie. 

the  oontnty  thereof,  .£845,  part  of  the  said  sum  of  "^^ 

«£89£s  was  due  to  him  from  the  defendant,  together  with  ^ 

MilOf^y  for  interest  thereon.— ^The  defisndant  hav-  Roar. 
ing  cmved  oyer  of  the  will,  to  which  it  appeared  the 
tatator  had  added  two  codidls ;  pleaded,  ^r^,  that  the 
said  John  Canham  did  not  give  or  bequeath  to  the  said 
pUntiff,  the  said  sum  of  money,  in  the  said  dedara- 
vm  alleged  to  be  due  and  owing  to  the  said  Jcim  Can' 
hm  from  the  defendant  by  virtue  of  the  said  proviso  in 
the  indeDtare  in  the  declaration  menttoned.-^iSiMomfly, 
that  the  plaintifF  did  not  become,  nor  was,  nor  is  entitled 
to  receive  of  and  from  the  defendant  the  said  sum  of 
money  in  the  said  proviso  mendoned,  in  the  proportions, 
at  the  [daces  and  times,  or  in  manner  in  the  said  inden- 
ture limited  for  the  payment  thereof,  according  to  the 
add  covenant  of  the  defendant,  in  the  said  indenture  in 
that  bdudf  contained.— 7%fr<%,  that  the  said  Anihony 
South  Canham  and  the  plaintifP  did  not  assent  to  the 
said  bequest  to  the  plaintiff: — and^  Jburthfy^  that  the 
said  Afdhony  Souih  Canham  alone,  did  not  assent  to  the 
beipiest  to  the  plaintiff. — On  all  these  pleas  issue  was 
joined. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Gibbsj  at  the  last  assizes  for  Nor/oik^  the  express  assent 
(t  Anthony  South  Canham,  the  co-executor,  was  fully 
proved  by  himself,  who  swore  that  he  was  at  the  plaintiff  ^s 
house,  in  town,  and  agreed,  in  the  presence  of  his  clerk, 
that  he  should  take  the  mortgage,  and  requested  him  to 
pay  the  legacy  duty  upon  it,  which  he  accordingly  did. — ^ 
On  this  evidence  the  Chief  Justice  said  there  was  not  a 
shadow  of  doubt  but  that  this  was  a  suffident  assent,  and 
directed  a  verdict  to  be  found  for  the  plaintiff,  on  the 
first,  third,  and  fourth  issues,  sul:9ect  to  a  motion  in  arrest 


JM8  GASXt  IK  BUABT  TBtIC, 

J8I8.         of  jttc^etft  as  to  bis  right  ta  recover  on  the  aeoofid»  he 
^^^  baTing  sued  in  his  own  name,  and  not  as  executor. 

v/AHHAM 
V. 

Rust.  Mr.  Seijt.  BlesseL,  in  the  last  tenn,  had  accordingly 

obtained  a  rule  nj#»,  that  this  verdict  should  be  set  aside, 
and,  instead  thereof,  a  verdict  enti^red  for  the  defendant 
on  the  secpnd  issue,  and  that  the  entry  of  final  judg- 
ment on  tlie  verdict  found  for  the  plaintiff,  should  be 
stayed,  oa  the  ground  that  a  general  legatee  of  a  debt 
due  on  a  mortgage,  could  not  support  an  action  against 
the  mortgagor  in  his  own  name,  to  recover  the  amount 
thereof.  That  no  action  at  law  lay  to  enforce  the  pay- 
ment of  a  legacy,  as  the  legatee  had  his  remedy  in 
equity  (a),  and  that'altliough  such  action  might  be  main- 
tained to  reoov^  a  specific  chattel  bequeathed,  still,  that 
it  could  only  be  supported  against  an  executor  after 
his  assent  to  such  bequest  (6);  but  this  cannot  be  ex- 
tended to  a  mortgage  debt^  which,  being  a  chose  in  action^ 
cannot  be  so  assigned  as  to  vest  in  the  assignee  of  the 
mortgagee,  a  right  to  maintain  an  action  in  his  own  name ; 
for  in  Wood's  Institutes  (c),  it  is  said,  ^  for  the  recovery 
^  of  a  debt,  or  such  like  thing  in  actions,  given  by  way  of 
<  legacy,  it  is  the  best  way  to  make  the  legatee  executor 
^  as  to  that  debt,  &c  otherwise  he  must  have  a  letter  of 
*  attorney  to  sue  in  theexecutor^s  name' — The  oo-exeutor 
should  therefore  have  joined  in  this  action. — He  also  ob- 
jected to  the  declaration,  as  it  stated  that  the^  testator 
died  without  altering  or  revoking  his  will ;  au^  it  ap- 
peared, on  oyer,  that  he  had  made  two  codicils,  which 
completely  altered  several  bequests  which  he  had  made  in 
the  original. 

Mr.  Serjt,  Lens,  on  a  former  day,  shewed  cause^  and 

(a)  Deeksv.  Strutt,  5  Term  Rep.GgO. (A)  Doe  (/.Lord 

Sa^  y.  Guy,  3  EaU,  |2Q.-— (o)  830. 


Cammam 
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wnbied  haWBtlf  to  that  part  of  the  rule  which  related  to  I8ia 

the  anest  of  judgment  He  submitted)  that  the  phnntHF 
was  entitled  to  sue  in  his  own  name,  and  thai  the  only 
question  was^  whether  this  were  a  mere  personal  covenant  Riitr. 
in  gross,  or  a  covenant  coupled  with  the  interest  in  the 
estate,  and  so  connected  with  the  term,  as  to  pass  to  the 
plaintiff  as  legatee ;  that  as  the  bequest  was  made  by  the 
testator  to  the  plaintiff,  whom  he  appointed  one  of  his 
executors,  he  had  a'  right  to  sue  in  his  own  name,  as  his 
eo-eiecutor  had  assented  to  die  bequest  It  appears,  by 
the  fimitations  and  provisoes  in  the  d^Iaration,  that  the 
sum  now  sought  to  be  recovered  is  connected  with  the 
estate:  unless  it  were  so,  the  plaintiff  could  not  recover, 
as  this  case  must  be  govenied  by  the  resolution  in  Sjfefi-- 
cfr's  case  (o),  and  this  therefore  cannot  be  construed  to  be 
a  collateral  covenant.  The  testator  died  possessed  of  the 
tenn,  which  was  subject  to  a  proviso  of  being  determined 
on  payment  of  the  money  by  the  defendant.  The  whole 
ofbisintoest  therefore  passed  to  the  plaindff,  who  be- 
came possessed  of  the  term,  subject  to  such  proviso.  This 
thereibre  was  not  a  covenant  in  gross ;  but  the  plaintiff, 
having  the  term,  was  protected  by  it,  and  might  conse- 
quently sue  in  his  own  name,  as  the  covenant  of  the 
defendant,  for  the  payment  of  the  mortgage  money  was 
connected  and  ran  with  the  land. 

Mr.  Serjt  Bh9seiy  in  support  of  the  rule. — It  appears 
that  the  testator  died  possessed  of  the  term;  but  this  is  not 
a  bequest  of  that  term,  or  the  covenants  contained  in  the 
indenture,  but  merely  a  bequest  of  money  owing  to  the 
testator  from  the  defendant,  by  virtue  of  the  proviso 
contained  therein.  Even  if  this  had  ran  with  the 
land,  it  could  not  have  passed  to  the  plaintiff,  so  as  to 
entitle  him  to  sue  in  his  own  name.     For  in  Leroe^  v. 

{a)  5  Rep.  16. 


1^  CASKS   IN  HILAET  TBBH» 

1B18.  ^^^  (^h  i^  ^^  held,  that  covenant  did  not  Be  by  an 

"•^^^         asngnee,  for  a  breach  done  before  his  time;  and  the 
C!akiiaic 

covenant  here  was  broken  heEoire  the  death  of  the  tes- 

Vm 

RUST.  talor.  The  estate  then  vested  absolutely  ia  him,  and 
ceoseqaettlly  desoeiided  to  his  exsecntofB,  and  vested  in 
them  as  such.  It  is  therefore  immaterial,  whether  the 
oofvenants  of  the  defendant  run  with  the  land,  or  are 
colUteral ;  but  they  in  fact  run  from  the  land,  and  are 
not  at  all  connected  with  the  estate ;  for  the  defendant 
covenanted  to  pay,  on  a  certain  day,  in  the  life-time  of 
the  testator,  namely,  on  the  SSth  of  Marchy  1810,  on 
which  day  the  term  was  to  cease  and  determine^  and 
having  been  broken,  it  oumot  be  said  to  run  with  the 
land :  the  interest  therefore  descends  to  the  executors, 
either  by  the  common  law,  or  by  the  statute  32  Hen.  8. 
c.  S4.  Although  rents  run  with  the  land,  yet  an  assignee 
cannot  sue  for  arrears  before  his  time. — A  covenant  by  a 
lessee  of  a  house,  for  three  years,  to  account  and  pay  so 
much  for  every  tun  of  wine  sold  in  the  house,  is  collateral, 
and  goes  not  with  the  land  or  the  reversion,  by  assign- 
ment of  the  three  years  (&). — That  case  was  stronger 
than  the  present,  for  here  the  condition  was  to  pay  in  the 
proportions,  at  the  place  and  times,  and  in  the  manner 
mentioned  in  the  indenture.  This  payment  was  to  take 
place  shortly  after  tlie  commencement  of  the  term,  and, 
therefore,  could  not  run  to  the  end  of  it.  And  this,  too, 
being  a  condition  for  payment  of  a  sum  in  gross,  an  as- 
signee cannot  take  advantage  of  it  (c),  but  the  executors 
alone  are  endtled  to  sue. 

ftjr.  Serjt.  LenSy  in  reply,  considered  that  as  this  sum 
was  still  due,  the  term  had  not  been  put  an  end  to  ;  and 
the  interest  of  the  testator  was  therefore  transferred  to  the 


(a)  Cro.  Eiiz.  8(53.  Com.  Dig.  tit.  Covenant^  B.  3. 

(b)  Godb.  140.  Vin.AbrAh.  Coirnont,K.3,\0, (c)  Com. 

Dig  tit.  Contfithn,  O.  2. 
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piamdiF:  tke  term  therefere  would  mnam  entire  and 
poftd^  until  ma  actual  payment  had  been  made.  As 
thedefeodant  had  not  paid  on  the  given  day,  it  had  the 
cftct  of  fearing  tlie  remainder  of  the  term  unimpaired. 
The  testator  had  devised  according  to  the  proviso  con- 
tained m  the  indenture.  The  case  cited  from  GodboH 
was  inapplicable,  as  the  lessee  there  covenanted  to  pay 
fivefcrir  tun  of  wine  sold  in  the  house:  that  was  held  not 
t&nin  with  the  land,  but  to  be  collateral,  as  to  price  and 
quantify; — ^this,  therefore,  was  a  covenant  of  a  mixed 
nature,  and  not  in  gross;  and  tlie  plaintifP  might  there- 
fine  be  entitled  to  sue  as  asngnee  of  the  mortgagee ;  and 
at  all  events,  the  action  was  well  brought  in  his  own 
name,  as  the  sum  in  question  passed  to  him  as  a  legatee, 
to  which  his  co-executor  had  ^ven  his  express  assent 


1818. 
Camham 

V. 

Rust. 


The  court,  doubting  whether  this  were  a  covenant  in 
groa^  or  of  a  mixed  nature,  and  wishing  to  consult  with 
the  Lord  Chief  Justice,  who  tried  the  cause,  took  time  to 
consider,  and,  on  this  day, 

Mr.  Justice  Dallas,  after  stating  the  declaration  and 
pleaa,  delivered  the  following  judgment : 


We  are  of  ofnnicm,  that  in  this  case  the  plaintifP  has 
no  cause  of  action ;  and  the  only  question  is,  whether  he 
can  avail  himself  under  the  circumstances  disclosed  by 
his  declaration.  This  depends  entirely  on  the  construe* 
tion  of  the  covenant  made  between  the  defendant  and  the 
testator.  The  leading  principles,  as  to  the  construction 
of  covenants  of  this  description,  in  which  an  as«gnee 
lias  or  has  not  a  right  to  sue  or  be  sued,  are  laid  down  in 
Speneer^B  case  (a),  and  the  resolutions  there  adopted  have 
been  recognized  and  established  in  the  cases  of  Balbf  v. 


(a)  5  Rep.  16. 


Cavham 
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1818.  WOb  {a\  and  Grag  y.  ChtMerison  (ft).    In  Spincer^z 

cate  many  differences  were  taken  and  agreed  lespectiDg 
cxpresi  corenanta  and  cofrenants  in  law,  and  wliidi  of 

Rust.  them  ran  widi  the  land,  -and  whidi  were  collateral  and 
did  not  go  with  the  land:  it  is  therefore  soffdent  to 
advert  to  those  cases  for  the  rules  of  law,  and  the  distittc- 
tions  on  which  they  arefounded.  It  is  quite  dear  that 
a  personal  oovenant  cannot  be  assigned.  It  has  been 
urged,  that  as  the  testator  died  possessed  of  the  re- 
mainder of  a  mortgage  term,,  of  a  thousand  years,  that 
the  plaintiff  might  sue  as  his  assignee ;  but  we  think  there 
is  no  ground  for  saying  he  could  do  so,  for  on  his  death 
the  remainder  of  the  term  vested  in  the  plaintiff  and  his 
co-executMT.  The  sum  due  to  the  testator  from  the  de- 
fendant on  the  mortgage  deed  was  only  bequeathed  by 
the  former  to  the  plaintiff:  no  other  interest  was  trans- 
ferred to  him.  This  therefore  was  merdy  a  peraonal  cove- 
nant, of  which  the  executors  alone  could  take  advantage. 
The  case  in  GodboU  is  particularly  applicable  to  shew 
that  this  was  a  collateral  covenant;  it  has  also  been  well 
observed,  by  my  brother  Bloaset,  that  the  covenant  was 
broken  in  the  life-time  of  the  testator;  and  the  case  of 
Lewes  v.  Ridge  determined  that  an  assignee  could  not 
maintain  an  action  on  a  breach  of  covenant  before  his 
own  time. 

We  are  therefore  of  opinion,  that  this  action  ougiit  to 
have  been  brought  in  the  name  of  the  executors,  by  whom 
alone  it  could  be  maintained. 

Rule  absolute  for  arresting  the  judgment* 


(a)  3  JVih.  25. {t)  T.  25  Geo.  3.  K.  B.  MS.  Set.  N.  />. 

ad  edit.6()9. 
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Wednesday,  Howard  v.  Lrath  and  Wife. 

April  8th. 

TheConrtper-  Mr.  Serjt.  Blosset  moved,  Ihtttbis  fine  might  now  pass, 

mitted  a  fine       ^^  ^n  affidavit  which  stated  that  the  acknowledgement  was 

to  psiSy  whicn-    ...  r«.       .         ,.     .  ^ 

ought  to  have     ^^^^  iQ  the  year  1812.    That  immediately  afterwards^ 

been  perfected  the  attomies  who  resided  at  Norwich,  sent  up  the  dedi' 
"*an"ffid"^*t'  ^"*'  pracipe,  concord,  &c.  to  their  agent  in  Loiiion,  for 
whi<^  stated  the  purpose  of  his  getting  the  fine  allowed  and  passed , 
that  the  delay  but  that  he  had  neglected  to  do  so.  That  on  the  pro- 
thei^d^nce  P^'^^  being  sold  a  short  time  since,  the  indentures  of 
of  the  agent  in  the  fine  were  missing,  and  that  on  making  search  at  the 

Zandon,  with  King's  Silver  oflice,  it  was  discovered  that  the  fine  had 
whom  the  ne-  ,      ««  i.     .  .  t 

cessary  instru-  ^^^  passed.    That  on  an  application  to  the  agent,  he 

mentsforits  delivered  up  the  dedimus  and  other  documents,  but 
completion  a  ^gjjg,,^  jj^  reason  why  the  fine  had  not  been  perfected, 
beendeposited.       ^  -^  .,   ..  . .. 

It  was  also  sworn,  that  the  parties  were  all  alive,  within 

the  last  fortnight. 
« 
'  Lord  Chief  Justice  Gib BS. — As  this  affidavit  is  pre- 

cise, the  Court  are  inclined  to  render  their  asnstance. 
A  long  period  has  elapsed  since  this  fine  oug^t  to  have 
been  perfected ;  but  by  allowing  it  now  to  pass,  we  wish 
it  to  be  understood,  that  it  cannot  be  done  in  fiiture,  at 
any  distance  of  time. 

'        Fiat. 
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Newbury  v.  Emmett.  P**??fX: 

April  11th. 

Mr.  Serjt  Best,  Id  the  course  of  the  last  ternii  had  ob-  If  a  person  in 

tiioed  a  nde  nisi,  that  the  judgment  which  had  been  en-  custody,  at 
.J  /.  .     t.  J  .t_     thesuitofa 

tered  up  on  a  warrant  of  attorney,  m  this  cause,  and  the  |j|||^  person, 

feri  facias  ia&oed  thereon,  might  be  set  aside,  and  that  obtain  a  day 

the  ^s  which  had  been  levied  under  such  writ,  might  ™*^  ^^  ®** 

ecuto  ft  war* 
be  reCuroed  to  the  defendant,  and  that  the  plaintiff  might  rmt  of  at- 

pa;  the  cosU  of  this  application.    It  appeared  that  the  tomey  at  the 

defendant  was   indebted  to  the  plaintiff,   in  the  sum  of  goU^^or  rf  the 

£lS^;  that  a  warrant  of  attohiey  was  prepared  by  the  party  to  whom 

plaintiff's  attorney,  and  executed  in  the  presence  of  his  the  instrument 

two  clerks;  that  judgment  was  entered  up  thereon,  and  q^ij:  tbitthe 

execation  issued  on  the  same  day.    That  the  defendant  presence  of  the 

was  in  custody  at  the  suit  of  a  third  person,  at  the  time,  F*»on«r'*  a^- 

bat  having  obtained  a  day  rule,,  he  executed  the  warrant  necessary  at 

at  the  office  of  the  plaintiff's  attorney;  that  no  attorney  the  time  of 

was  present  on  his  part,  and  that  the  plaintiff  knew  the  ^Jl   •**^" 

defendant  was  in    custody  when    the  instrument  was 

executed. 

Mr.  Serjt*  Faughan  now  shewed  cause,  and  contended, 
that  u  the  defendant  was  not  in  custody  at  the  suit  of  the 
plaintiff,  it  was  unnecessary  that  his  attorney  should  be  pre-* 
tent,  and  that  therefore  he  came  within  the  rule  laid  down 
in  Smt^A  v.  Burlion  (a),  where  it  was  held,  that  the  de-* 
feodant's  attorney  need  not  be  present,  if  h6  be  in  cus* 
tody  at  the  suit  of  a  third  person ;  besides,  although  the 
defendant  here  had  been  in  custody,  yet  he  had  obtained 
liberty  for  a  time,  during  which  he  might  be  considered 
^  a  free  agent. 

Mr.  Se^ti  Be^^  in  support  of  the  rul^,  was  stopped 
bytbe  Court. 

(a)lEa$t,  341. 
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CASBS  IN  SASTBB  TSRM, 


IMS. 


Nlwburt 
Emmbtt. 


Mr.  Justice  Dallas  (a).-*As  the  defendant  was  m 
custody  at  the  suit  of  the  person  by  whom  he  was 
charged  in  execution^  and  not  of  the  phdntiff,  to  whom 
the  warrant  of  attorney  was  given,  this  case  falls  within 
the  principle  laid  down  in  that  of  Smith  V.  BurUon. 


Mr.  Jastice  Paek  coociined. 


Role  disdMrged<i). 


(a)  Lord  Chief  Justice  Gibbs  and  Mr.  Justice  Bwmmgk 
were  absent 
(2»)  See  the  rule,  4  Geo.  2.  K.  B.  1  lULeth  edit.  6n. . 


Saturday, 
April  11th. 

But  if  such 
perscAi  be  in 
the  custody  of 
the  keeper  of  n 
lock-up  house, 
to  whom  he 
voluntarily  of- 
fers to  give  a 
warrant  of  at- 
torney, it  is 
necessary  for 
an  attorney  to 
be  present  on 
his  party  at 
the  time  of  its 
•zeeution. 


Faulknbb  v.  Escmbtt. 
Mb.  Seijt.  Best  had  also  obtained  a  similar  rale  in  this 
cause,  on  the  ground  that  the  defendant  was  b  the  cus- 
tody of  the  plaintiff,  a  sheriff's  officer,  when  the  warrant 
of  attorney  was  given  ;  and  that  no  attorney  was  present 
on  his  part,  at  the  time  of  its  eiecotion. 

Mr.  Serjt.  Copley  now  shewed  cause,  and  stated  diat 
the  defendant  was  arrested  by  one  Shepherd^  and  taken 
to  the  house  of  the  plaintiff,  as  a  place  of  safety ;  that  the 
plaintiff  and  defendant  were  personally  acquainted ;  that 
the  former,  after  the  arrest,  permitted  the  latter  to  leave 
his  house  for  the  purpose  of  seeing  his  attorney ;  that  on 
bis  return,  the  defendant  said  his  afiairs  were  embarrassed, 
and  that  as  he  was  indebted  to  the  plaintiff,  he  proposed 
giving  him  a  warrant  of  attorney,  and  stated  that  he  had 
desired  his  attorney  to  prepare  one  accordingly ;  that  such 
Warrant  was  duly-executed,  at  the  defendant^reqneit,  with- 
out any  solicitation  on  the  part  of  the  plaintiff.  Vbel^MH- 
ed  Serjeant  contended,  that  the  defendant  having  been  ar- 
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Rsted  by  the  shenff,  and  carried  to  the  plamtiirs  lock-up 
iKNiie  at  his  owo  request,  was  therefore  not  under  duress, 
•fld  that  he  was  not  originally  in  custody  at  the  suit  6f 
diephbtiff;  that  the  case  ot  Sfmihv.Burlion(ay,  was 
dwieforeai^icabie  to  this,  as  well  as  to  the  preceding  case. 
The  mere  circumstance  of  the  pbdutiff's  being  the  owner 
of  Ae  lock«up  house,  could  not  be  considered  to  his  pre- 
judice. 


818. 


FAVUKMIB 

EiiMsrr. 


Mr.  Segt.  BesT,  in  support  of  the  rule,  observed,  that 
itwii  quite  clear,  that  the  defendant  was  in  custody  of 
diepkiiiliff,  a  sheriff's  officer,  who  therefore  ought  not 
to  hive  iriccn  the  warrant  of  attorney.  This  case  depended 
on  a  different  nile  of  Court  than  that  on  which  the  case 
of  SmUk  V.  Burlton  (h)  was  decided,  and  therefore  the 
nde  should  rather  be  enlaiiged  than  contracted,  and  the 
defeodaat  being  b  the  fdaintiff 's  custody  at  the  time  the 
wamnt  was  eaecuted,  no  indulgence  should  be  granted 
to  him,  and  tfiat  the  rule  should  therefore  be 
absolute. 


Mr.  Justice  Dallas.— This  case  differs  very  materially 
from  the  fonaer,  and  is  distinguishable  in  almost  every  cir* 
eomstance.  The  only  question  here  is,  whether  a  warrant 
of  attorney  coidd  be  given  by  a  defendant  to  an  officer  in 
wlieseboiwebe  was  when  he  himself  wished  it  to  be  cx- 


(«)  I  Eoii,  241. (b)  By  the  rules,  £iut.  !•  Car.  %. 

t  B.  HU.  14  A 16  Cor.  2.  C.  P.  it  is  ordered,  «  That  no 
iMiiliff  or  sheriff's  offioer,  shall  presume  to  exact,  or  take 
from  a  defendant  in  custody  by  arrest,  any  warrant  to 
seknowledge  a  fudgroenl,  but  in  the  presence  of  an  at- 
torney for  the  defendant,  who  shall  subscribe  his  name 
Iheralo,  whieh  warrant  shall  be  ptedueed  wlien4he  judy- 
BMotis  acknowledged;  and  that  if  an j  bailiff  or  sheriff's 
officer  shall  offend  therein,  he  shall  be  severely  punished. 
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Faulknsr 
Emmbtt. 


ecuted  without  an  attorney  being  present  on  his  part.  I 
think  it  matters  not,  whether  the  defendant  Tolantarily  of- 
fered the  warrant  of  attorney  to  be  given  or  not.  There  is 
a  wide  distinction  between  a  warrant  of  attorney  given  by 
a  person  in  custody  of  an  ofRceri  and  operating  as  a  price 
of  his  release,  and  a  warrant  given  to  an  ofiicer  at  whose 
suit  he  was  not  arrested,  as  he  still  continues  in  custody  of 
the  person  at  whose  suit  he  was  arrested,  and  the  instru- 
ment does  not  operate  as  a  release.  The  question  is,  whe- 
ther thii  be  within  the  rule  that  an  officer  ought  to  be 
prevented  from  obtaining  security  to  himself  or  other 
party.  Invariably,  in  earlier  cases  of  this  description, 
officers  were  prevented  from  tddng  warrants  of  at- 
torney from  persons  in  their  custody  by  arrest.  No  case 
has  been  referred  to  in  which  a  distinction  has  been 
drawn  between  a  person's  being  in  custody  of  the  party 
at  whose  suit  he  was  arrested,  or  another.  But  that  of 
Waraktr  v.  Gascoyntia)^  is  stronger  than  the  presoit, 
as  there  a  defendant  lodging  within  the  rules  of  the  Fledf 
at  the  house  of  the  officer  who  arrested  him,  and  who  was 
his  security  to  the  Warden,  was  deemed  to  be  a  prisoner 
within  the  meaning  of  the  rule.  The  reason,  justice,  and 
spirit,  of  this  rule,  imply,  that  it  is  necessary  for  a 
defendant  in  custody,  to  have^  on  his  part,  a  l^gal  ad- 
viser. It  has  been  sworn,  that  the  defendant  left  the 
pkintiff 's  custody  for  the  purpose  of  communicating  with 
bis  attorney,  the  attorney  should  have  returned  with  him ; 
and  as  he  did  not,  I  tliink  the  warrant  of  attorney  should 
be  set  aside. 


Mr.  Justice  Park, — I  am  of  the  same  opinion.    The 
object  of  th^  rule  is,  that  no  bailiff  or  officer  shall  pre^ 


(a)  2  Sir  jy.  a/.  1297, 
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\  lo  take  from  ao j  panoo  being  id  his  custody  bj  ar* 
rc^,  aay  munnt  of  attorney,  but  in  the  presence  of  the 
defadaofa  attorney,,  and  that  if  such  bailiff  or  officer 
slal  I  oCend,  he  shall  be  severely  punished  for  so  doii^ 
There  is  a  very  good  reason  for  the  establishment  of  this 
rale.  When  a  defendant  is  in  custody,  it  is  impossible  to 
fljwhat  measures  maybe  resorted  to  by  an  officer,  to 
compel  him  to  execute  a  warrant  of  attorney* 


1818. 
Faulkner 
Emmett. 


leni  Chief  Justice  Gibbf,  apd  Mr.  Justice  Burrov^ 
vera  sbsenl. 

lln\e  absolute. 


£lMSL1E   v.  WlLDMAN. 

This  was  an  action  of  assumpsit  to  recover  an  average  loss 
OD  the  defendant's  subscription  to  a  policy  of  iusurance  on 
goods.  At  the  trial  of  the  cause,  before  Mr.  Justice  Dal- 
Jas,  St  Guildhall,  at  the  Sittings  after  the  last  Term,  it  ap- 
peared from  the  evidence  of  the  captain,  that  the  ship  was 
JDsured  on  a  voyage  from  Jamaica  to  London^  that  she 
cootioued  eight  months  at  Jamaica,  from  whence  she 
departed  in  the  month  of  Jugust  last.  Tliat  although 
every  precaution  was  used  to  prevent  her  sides  from  being 
damaged  by  the  heat,  while  in  harbour  there,  she  sustained 
mater'ud  injury ;  that  on  the  day  she  sailed,  she  leaked 
very  considerably,  but  which  was  subdued  by  pumping ; 
that  she  then  proceeded  on  her  voyage,  and  returned  home 
in  a  sound  state ;  that  her  cargo,  which  consisted  of  sugars, 
wsS|  00  delivery,  found  to  be  damaged.    Hie  question 

him,  the  Oonrt  will  not  grant  a  new  trial,  in  the  absence  of 
nes8,  who  would  have  proved  that  the  sugars  were  injured 
pt  >b«  vessel  before  she  left  her  loading  port. 


Monday, 
April  13th. 

A  vessel  being 
exposed  to  the 
sun  while  in 
harbour  at«/iii- 
maicaf  where 
she  was  load- 
ing a  cargo  of 
sugars  for  this 
country,  her 
timbers  shrunk 
by  which 
means  she  be- 
came leaky, 
and  the  cargo 
was  injured. 
In  an  action 
against  an  un- 
derwriter for 
an  average 
loss,  if  the 
Jury  find  a 
verdict  against 
a  materiu  witr 
by  the  leaking 
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'  Elmslik 

WiLDMAN. 


WM,  whether  thb  Ion  ixom  fmfti  the  perib  of  the  tea. 
The  defiendttit  called  no  wknesiei^  btti  it  wesinntod^  that 
as  the  I018  arose  from  tbeveeselV  having  Aiffei  water 
before  she  sailed^  b  ooaaeqoenee  of  having  reaMOied  in 
a  hot  climate,  he  was  entitled  to  a  verdict  The  Jury 
however  foond  for  the  plaintiff. 

Mr.  Serjt.  Faughan  now  moved,  that  dus  veidict  might 
be  set  aside,  and  a  new  trial  granted,  on  affidavits  wfaidi 
stated  that  a  witness  whom  the  defendant  relied  on,  ar- 
rived die  day  after  die  trial  took  place,  who  deposed  that 
the  ship  bad  sprung  no  leak  by  stress  of  weather,  but  that 
on  bearing  up  for  port  Anionio,  on  the  first  day  of  the 
voyage  she  took  in  water.  He  submitted,  that  if  the 
Court  were  not  disposed  to  grant  a  new  trial,  they  would 
suspend  execution,  until  other  actions  against  the  under- 
writers under  this  policy  had  been  decided,  in  which  the 
testimony  of  this  witness  might  be  adduced. 

Lord  Chief  Justice  G 1  bbs. — ^The  Court  will  govern  this 
case,  by  rules  applicable  to  others.  It  was  in  the  option 
of  die  defendant,  to  have  made  an  application  to  put 
off  this  trial,  on  terpis  of  indulgence  which  are  generally 
granted  by  the  Court.  It  was  therefore  fit,  if  he  wished 
to  produce  witnesses,  to  pursue  that  course  which  was  in 
justice,  due  to  the  plaintiff,  because,  if  the  latter  could 
not  satisfactorily  prove  bis  case,  on  the  production  of  his 
evidence  at  the  trial,  he  vi^ould  receive  a  manifest  dis- 
advantage by  the  defendant's  knowing  the  points  con- 
tained in  his  brief,  in  case  a  new'  trial  were  granted,  which 
would  be  an  unfair  advantage.  My  Brother  Faughan  has 
not  put  this  question,  on  the  ground  of  sea-worthiness, 
but  whether  this  was  a  loss  by  the  perils  of  the  sea,  it 
clearly  was  not,  as  the  seams  of  the  vessel  were  opened 
through  heat|  during  the  time  sl^e  continued  in  harbouTi 
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bj  iriaeh  mens  dM  wster  wm  let  in,  Iml  wbea  ahe  ar- 
rifcd  homt,  the  umbers  had  swollen,  end  ihe  ship  wai 
thereby  reBdered  perfectly  sound.  The  Jury  have  pro- 
perlj  gmo  their  terdkt  agaiiist  ibe  defendant,  by  which 
be  Blast  be  bound. 


ISl 


EiMMUt 
WlLDMAlf, 


Ur.  Jaitioe  Dallas. — ^The  ship  was  so  fer  sea-worthy 
oobsrieCttm^  that  she  was  described  to  be  enabled  to 
take  aaother  voyage*  The  crew  weie  certainly  neg- 
ligeatin  not  having  eiamined  her  bottom,  before  she 
left  the  harbour,  howiever,  I  think  the  verdict  found  by  die 
Joiy  aras  perfecdy  correct. 


The  rest  of  the  Court  concurriog, 


Rule  refused. 


FjSATUERSTOhEHAUOH   V.  JoHNSTON. 


Monday^ 
Aprilldth. 


This  was  an  action  of  trover^  to  recover  the  price  df  A  cargo  of 
four  thousand  dozen    of  bottles,  which  were   valued  at  g^P^j^T^f^^ 
/717y  and  had  been  shipped  at  Sunderland^  to  be  con-  derland,  in- 
vejed  to  London,  for  the  agent  of  the  plaintiflT.     At  the  tended  to  be 
trial  of  the  cause  before  Mr.  Justice  Park,  at  the  Sittings  Ji^^^^nt 
at  Guildhall,  after  the  last  T^m,  it  appeared  in  evidence,  m  Xoadbn,  but 
that  instead  of  .the  bottles  being  delivered  to  such  agent,  by  mistake, 
thcj  were  consigned  to  the  defendant,  who,  after  having  ^  ^^^^  defe^- 
received  them,  sold  part  of  them,  to  the  amount  of  £350  ant,  who  sold 
and  carried  the  same  to  the  account  of  one  Humbold,  by  P*^     *  ^S.^^' 
whom  they  had  been  shipped  at  Sunderland,    That  the  time  ignorant 

of  the  plaintiff's 
heiog  interested  in  them.  The  plaintiff  however,  afterwards  informed  him, 
that  diey  were  his  property,  and  directed  him  to  detain  them  till  further 
<)rders.  In  an  action  of  trover  for  their  recovery :  Held,  that  the  de- 
fendant was  liable  ^t  the  amount  of  those  sold,  as  well  as  those  which 
i^cmauied  in  his  hands  undisposed  of. 


Johnston. 


\g2  CASES  IN   BA8TER  TBlHi. 

ISIS.  defendant,  at  the  time  ot  such  sale,  was  totally  igDorant 
VsATHKK-  ^^  *°^  ^^^^  penon,  besides  himself,  had  any  interest 
8TONBHAUOH  >n  the  bottles^  and  the  first  intimation  he  raceifed  of  it, 
was  by  a  notice  finom  the  plaintiff,  dated  the  13th  otJume, 
1817,  in  which  he  ioformed  the  defendant,  that  the  bot- 
tles in  question  were  his  property,  and  directed  him  not 
to  part  with  them,  bttt  to  retain  them  until  fiirther  orders. 
To  diis  notice,  the  defendant  on  the  following  day,  stnted 
in  answer,  that  he,  not  knowing  that  any  other  petwm  t>e« 
sides  himself,  was  interested  in  the  bottles,  had  received 
and  sold  part  of  them.  On  these  fects  being  lefit  to  die 
Jury,  they  found  a  verdict  for  die  plaintiff,  for  ^717, 
being  the  whole  amount,  in  value,  of  the  bottles,  but 
liberty  was  given  the  defendant  to  move  to  reduce  it  to 
£367,  being  the  amoimt  of  those  remaming  unsold. 

Mr.  Serjt.  HuUock  now  moved  accordingly,  that  this 
verdict  might  be  reduced,  and  contended,  that  although 
the  plaintiff's  notice  might  be  considered  as  a  demand^ 
s^  that  the  defendant  was  only  liable  to  the  eitent  of  the 
bottles  then  in  his  hands,  and  not  for  those  which  he  had 
aold.  He  relied  on  the  case  of  Smith  v.  YQung{a), 
where  Lord  EUenbaraugh  held^  that  to  make  a  demand 
and  refusal  sufiicient  evidence  of  a  conversion,  the  party 
refusing  must  have  it  in  his  power  to  deliver  up  or  de^ 
tain  the  article  demanded.  He  therefore  insisted,  that  in 
this  case,  the  defendant  could  only  be  liable  for  the  value 
of  the  bottles  unsold. 

Lord  Chief  Justice  Gi^BS^^The  case  of  Smiik  v, 
Yowig  was  an  action  of  trover^  for  the  recovery  of  ^ 
lease,  but  here  the  action  is  brought  to  recover  goods. 
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pHt  of  wbicb*  had  been  sold  by  die  defendant.    The  ques-         1818. 
tioD  m  ftct  is,  whether  if  a  stranger  deliver  the  property      -pj^^j^^jg^^ 
ofaootheri  lo  a  third  person,  an  action  of  trover  can  be  stonbhaitoh 
mainuuned  against  such  third  person,  by  the  owner  thereof.  ^' 

I  accede  to  the  proposition  of  Lord  Ellenborough,  that 
a  demand  and  refusal  are  not  of  themselves,  sufficient  to 
constitute  a  conversion ;  but  on  principle,  I  think  this  ac- 
tion may  be  maintabed  for  the  whole  amount;  the  defend* 
ant  received  the  bottles  from  a  person  who  could  give  him 
no  title  to^4hem,  and  having  got  them  into  his  custody  he 
applied  them  to  his  own  use.  This  was  clearly  a  con- 
venioo ;  the  defendant  m  fact,  converted  the  goods  of  the 
plaintiff,  and  the  question  is,  whether  he  bad  a  right  to  do 
10.  He  says,  the  goods  were  delivered  to  him  by  a  stran-, 
ger.  Harwoad  V.  Smith  (a),  is  a  stronger  case  than  this; 
'there  it  was  held,  that  the  owner  of  goods  stolen,  prose- 
ctttiiigdie  felon  to  conviction,  could  not  recover  the  value 
of  diem  in  trover,  from  a  person  who  had  purchased  the 
goods  in  market  overt,  and  sdd  them  again  before  the 
cooviclion,  notwithstanding  the  owner  gave  the  purchaser 
notice  of  the  robbery,  while  the  goods  were  in  his  pos- 
session, for,  that  in  order  to  maintain  trover,  the  plaintiff 
Buist  prove  that  the  goods  were  his  property,  and  that 
»kUe  they  were  so,  they  came  into  the  possession  of  the 
defendant,  who  converted  them  to  his  own  use.  But 
tiiere  would  have  been  no  doubt  but  that  the  original 
owner  of  the  goods,  who  prosecuted  the  fdon  to  coovio- 
tioD,  had  a  right  to  the  restitution  of  them  from  the  de- 
fendant, if  he  had  been  in  possession  of  them  when  the 
attainder  happened,  for  then  the  goods  wbnld  have 
been  cimverted,  to  the  prejudice  of  the  owner.  Here 
the  defendant  was  in  possession  of  the  bottles,  from  the 
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1818.         time  of  the  delimjr,  and  thej  were  detrly  tbe  plaiotiff'e 
FKi^msp     property,  when  they  came  to  his  hands.    I  dierefore  thank 
STONBHAVOH  ^  plaintiff  is  entitled  to  retain  his  verdict. 


Johnston. 


Mr.  Justice  Dallas  and  Mr.  Justice  Bubbouoh 
concurred. 

Mr.  Justice  Park  mentioned  the  cases  of  M^OntUne 
T.  Davies  (a),  and  Jackaon  ▼.  Anderton  (6). 

*  Rule  refused. 


(a)  6  E(ut,  638.  7  Bmt,  6. (»)  4  TamU.  84. 


Monday. 
April  13th. 


Brandt,  Administrator  v.  H ratio. 


This  was  an  action  of  assungfsit  broiq;bt  by  the  plain- 
tiff jw  admimstrator  of  one  Dorriecker,  to  recover  the 
snm  of  ;f  753  due  from  the  defendant  to  die  intestate,  for 


Tie  property 

of  an  intestate 

was  assigned 

to  assignees 

previous  to  his  goods  sold  and  delivered  by  him  in  his  lif&^timey  and  on 

death;  the        an  account  slated.     At  tbe  trial  of  the  cause  befbse 

S^toLdf*  ^'*  ^""^  ^^'"^  ^  ^  ^^^^  ^GmUhall  afker  the 

and  applied  to  last  Tenn,  the  questioa  was,  whether  the  plaintiff  was 

the  defendant  ^titled  to  sue  as  administrator,  or  whether,  accoidmg  to 

forgoodTsold  ^^  statement  of  his  own  case,  and  a  letter  dated  the 

him  by  the  in-  d4di  of  i*e6niaiy,  1816,  from  the  phuntiff  to  the  do- 
testate,  in  the 

name  of  the  .    j.    . 

assignees,  and  aflerwards  brought  an  action  in  his  character  of  adminis* 
trator ;— fleldi  that  such  action  was  well  brought. 


IN  TUB  Fimr-noitTB  tbar  of  gro.  hi. 

feoduitp  die  pfopeitj  was  io  the  hands  of  die  bCeilile^ 
or  hbasflgnees. 

The  letter  was  10  these  terms: — 
Sir, 

''INcoosequeiiceora  fall  power  received 
"  tnm  the  assigiiees  to  the  estate  of  Mr.  Darrbeeker  at 
^  Ardumgel,  I  beg  to  ai>pl j  to  you  for  the  peyment  of 
"  the  bslance  due  to  the  qfune.  You  will  be  kind  eanugji 
^  togiie  me  your  immediate  reply,  which  I  hope  may 
"  IomI  to  au  amicable  adjustoient,  being  directed,  in  case 
^  of  a  refiisal,  to  adopt  legd  measures  to  enforce  die 
^  psjment." 

Signed  by  the  plaintiff. 

The  Leaned  Jui%e  was  inclined  to  think  that  the  action 
AooU  hive  been  brought  in  the  name  of  the  assignees. 

The  Jaiy  gave  a  verdict  for  the  plamtiff  for  the  whole 
amooor  of  bu  demandi  but  leave  vras  given  the  defendant 
to  BMve  to  enter  a  nonsuit  in  case  the  action  should  have 
beea  so  brooght. 

Mr.  Ser^t  Lens  now  moved  accordingly,  and  contended,  ^ 
dist  bythe  terms  of  die  letter,  although  the  plaintiff 
nuglit  conceive  that  he  was  entided  to  bring  this  action  as 
the  fspiesentative  of  the  intestate,  still  that  no  property 
verted  in  him,  and  that  the  action  should  have  been 
hrsught  in  the  names  of  the  assignees,  as  the  plaintiff 
hsd  acknowledged  that  the  property  of  the  intestate  was 
vetted  in  them. 
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Lord  Chief  Justice  Gibbs. — ^If  this  action  had  been 
brought  in  die  name  of  the  assignees,  they  would  have 
fescB  flousuited,  this  debt  beiiv  in  the  natuie  of  a  ehote 
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1818,         til  actum  not  assignable,  and  although    it  might    have 
B^'^nr       "^^^  asngnable,   still  the  administrator  had  a  right  to 
^  bring  this  action.     If  a  bond  be  assigned  by  an  intestate, 

Hbati<I»  and  he  die,  his  administrator  only  is  entitled  to  sue 
on  it.  In  this  case  there  was  no  proof  of  the  assign* 
mcnt  The  plaintiff  deduced  his  title  as  administrator, 
and  although  the  intestate  assigned  -  his  property,  still  il 
may  be  mferred  that  the  assignees  authorised  the  admi- 
nistrator to  sue. 

Rule  refused. 


jjril iSh.  P^^"^  *^-  Backhouse. 

If  a  chnrch-      This  was  an  action  of   debt  founded  on  the  statute 

warden  supply  ^^  Q^^^  3,  c.  137.  s.  6(a),  and  brought  to  recover  certain 
wheat  and 

flour  to  the         .•..-«-______^— _- — — 

poor  of  the 


parish  for  (a)  By  which  it  is  enacted ,  that  no  church- warden  or  over- 

whieh  he  is        seer  of  the  poor,  or  other  person  in  whose  hands  the  collec* 

appointed,  he     tion  of  the  rates  for  the  relief  of  the  poor,  or  the  providing 

is  liable  to  die   for,  ordering,  management,  control,  or  direction  of  the  poor 

penalty  in*         of  any  parish,  township,  hamleti  or  piftce,  shall  be  placed 

dieted  by  65      jointly  with,  or  independent  of  such  churoh-wardens  and 

Geo.  8.  C.137.    overseers,  or  any  of  them,  by  virtue  of  any  act  of  par- 

«.  6,  although    liament,  shall,  either  in  his  own  name,  or  in  the  name  of 

lie  ftimish  such  any  other  person,  provide  or  supply  for  his  or  their  own 

urtides  at  a  fair  profit,  any  goods,  materiala,  or  provisions  for  the  use  of  any 

market  price,     work-house,  or  otherwise  for  tne  support  and  maintenance 

of  the  poor  in  any  parish,  township,  hamlet,  or  place,  for 

which  he  or  they  shall  be  appointed  as  such,  during  the 

time  which  he  or  they  shall  retain  such  apjpointment,  n^r 

shall  be  concerned,  directly  or  indirectly,  m  furnishing  or 

supplying  the  same,  or  in  any  contract  relating  thereto, 

under  pain  of  forfeiting  the  sum  of  one  hundr^  ponndsp 

with  iull  costs  of  suit  to  any  person  who  shall  sue  for  the 

same,  bv  action  of  debt  er  on  the  case,  in  any  of  his 

Majesty^s    courts  of  record  at  Westmimter :    Provided 

nevertheless,   that    if  it  shall  happen   in    any   pariah, 

township,  hamlet,   or  place,  that  a    person  or    persons 
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pmllies  from  the  defendant,  u  one  ot  the  churefa^lvardem         1818. 
o/die  parish  of  CUobury-Moriimer,  in  the  county  of  Salop. 
The  first  eount  of  the  declaiatioo  staled  that  the  defsn- 


V. 


dant  was  a  church-warden  of  that  pariah,  duly  appointed   Backhousb, 

ID  that  behalf,  and  that  during  die  time  in  whieh  he  re* 

tuned  such  appointment,  he  did  b  bis  own  name  provide, 

imish,  and   supply,  for  bis  own  profit,  certain  bread, 

floor,  wheat,  and  meal,  for  the  support  and  maintenance 

of  the  poor  of  the  parish  for  which  he  was  appointed 

lacb  charcb-warden,  against  the  form  of  die  statute,  &c. 

wlieieby  he  forfeited  the  sum  of  ^100.     There  were 

tefenl  other  counts,  charging  the  defendant  as  collector 

of  the  rates  for  the  relief  of  the  poor  of  the  said  parish, 

and  as.  a  person  duly  appointed  to  order  the  management, 

control,  and  direction  of  such  poor,  and  charging  him 

with  different  offences  on  different  days.    The  defendant 

pleaded  nil  dd>et,  on  which  issue  was  joined.     At  the 

trial  o{  the  cause  before  Mr.  Justice  Burroughs  at  the 

last  Assises  at  Shrewsbury f  it  was  proved  that  the  de- 


competenl  and  wiUing  to  undertake  the  supply  of  any  of 
the  articles  or  things  required  for  such  work-house, 
or  for  the  use  of  the  poor  there,  cannot  be  found  wftfain  a 
eoarenient  distance  therefrom,  or  than  and  except  some  er 
one  of  the  church-wardens  and  overseers  of  the  poor,  or 
other  person  having  the  ordering,  managing,  control,  or 
Areetiouofthe  jpoor  in  such  parish,  township,  hamlet,  or 
place,  then  and  m  every  such  case  it  mav  be  lawful  for  any 
two  or  more  neighbouring  justices  of  the  peace  (proof 
thereof  having  been  first  duly  made  before  them  upon  oath, 
sad  which  oath  such  justices,  or  any  one  of  tbem,  ars 
aatiioruied  and  empowered  to  administer),  by  certificate 
under  their  hands  and  seals,  to  permit  and  suffer  any  one 
or  more  of  such  church-wardens  and  overseers,  or  any 
sach  wersons  as  aforesaid,  to  contract  and  agree  for  the 
finrmsning  and  supplying  of  any  urttcles  or  things  which 
may  be  required  for  such  work^house,  or  otherwise  for  the 
use  of  the  poor  of  such  parish,  township,  hamlet,  or  place, 
daring  the  time  which  he -or  they  may  retain  such  appoint- 
flism. 
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1918.         fiMMknt  was  a  farmer,  and  had  supplied  com  and  flour  to 

Pops  >       '^''^  ^^  ^  P^'^  ^^  ^  parish  in  which  he  resided,  and 

V.  for  whieh  he  was  church-warden ;  but  from  the  whole  of 

Backuovsb.   ^^  evidence,  the  Jury  found  that  the  defendant  sold  it 

only  at  a  fair  market  price,  upon  which  the  learaed  Judge, 

ha? ingy  in  the  course  of  the  trial,  intimated  an  opinion  td 

the  contrary,  directed  a  verdict  to  be  entered  for  the 

phnntiff  for  one  penalty,  on  the  first  count  of  the  dedara- 

tion,  with  liberty  for  the  defendant  to  move  to  set  it  aside^ 

and  to  enter  a  verdict  for  himself,  if  such  sale  did  not 

come  within  the  construction  of  the  statute. 

^  Mr.  Serjt.  Copley  now  moved  accordingly,  and  ob- 

served, diat  there  was  no  preamble  to  die  clause  in  ques- 
tion, or  did  the  general  preamble  to  the  act  refer  to  k;  and 
contended,  that  the  defendant  did  not  fall  widiin  the 
terms  of  the  statute,  as  it  was  proved  that  he  sold  at  a 
feir  market  price,  and  therefore  did  not  seH  exclusively 
for  profit. 

Lord  Chief  Justice  Gibus* — A  fermer  must  have  a 
profit  by  selling  the  produce  of  his  farm  at  a  market.  If 
a  church-warden  or  overseer  purchase  com  or  flour,  and 
supply  a  work-house  therewith,  on  account  of  the  want  of 
provisions  by  the  paupers  inhabiting  it,  I  think  he  would 
come  within  the  provision  of  the  statute;  but  if  he 
supply  the  poor  as  he  would  other  individuals,  tod  diarge 
them  the  market  price  for  the  articles  furmshed^  it  is 
difficult  to  say  that  such  person  is  not  liable  to  the  penalty 
mflicted  by  it;  indeed,  the  words  of  the  act  are  so  strong, 
that  I  have  no  doubt  in  saying  that  I  think  die  defendant 
liable,  and  therefore  that  the  verdict  entered  for  the  frfain- 
tiff  was  perfectly  right.  The  rest  of  the  Court  con- 
curring, 

itule  refiiaed. 
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Dob,  on  die  demise  of  Green  v.  Baker.  Taesday, 

April  14. 

This  was  an  aclion  of  ejectment : — the  declaration  con-  ^^^  ^  breweri 
tiined  (wo  dooiiies^  the  one  by  Green  alone,  the  second  demised  a 
by  CwM  imd  two  others.    At  the  trial  of  the  cause,  gj^^^'^dcran 
before  Mr.  Jostice  Dallas,  at  WeUminUer,  at  the  Sittings  agreement  that 
after  the  last  Term,  it  appeared  that  the  plaintiff  was  a  he  shoald  hold 
brever,  and  that  the  two  other  persons  who  bad  joined  ^jg^^^    9xA 
io  the  latter  demise,  were  his  partners.    That  the  de-  that  after  the 
fendlrn  was  a  paUicao,  and  that  the  boose  in  which  he  expiration  of 
li^  belonged  to  the  brewery.    That  he  held  under  an  either  party 
agreement  from  Green  alone,  who  lad  demised  the  pre-  might  put  an 

■rises  in  question  to  the  defendant,  for  one  year,  the  rent  ^^^  *®  ^^  ^ 
t.  .  nancy  Dy  gir- 

beiog  payable  quarterly.    That  the  agreement  contamed  a  iQg  three 

protiso,  deckling  that  it  should  be  at  the  option  of  Green,  months'  notice 
or  of  the  defendant,  after  the  expiration  of  the  year,  in  case  ^^^^1^  5©  pay- 
be  should  be  desirous  of  quitting  the  premises,  to  determine  able  qaarterly.* 
the  tenancy,  by  either  of  them  giving  three  months'  notice  The  agreement 
to  qmt;  and  that  if  the  defendant  did  not  quit  after  such  ^x^^yj^^  q{  ^^ 
notice  from  the  plaintiff,  he  should  become  liable  to  the  entry.  B.  took 
penrfly  of  £W0.  This  agreement  contained  no  clause  of  possession,  and 
V  .  ,,        .,^,  .    paid  rent  to  A. 

re-eaby.    It  was  also  proved  that  the  defendant  took  ^bo  at  first 

possession  of  the  premises,  and  paid  rent  to  Green,  who  g^ye  him  a  re- 
st first  gave  him  a  receipt  in  his  own  name,  but  afterwards  o^^^e  *and 
in  the  4iames  of  himself  and  partners;    That  after  the  afterwards  in 
Pendant  had  been  in  possession  under  the  agreemcpt  for  the  joint  names 
iDore  than  thj^  years,  a  dispute  arose  between  him  and  ^^^  partners 

who  were  in- 
terested with  him  in  the  brewery.  After  he  had  been  in  possession  three 
jears.  A,  gave  him  a  notice  to  quit  in  his  own  name  alone : — Held,  in 
an  action  of  ejectment,  that  A.  might  recover  on  his  own  demise,  although 
the  latter  receipts  for  rent  were  given  in  the  names  of  himself  and  part- 
Hers,  and  that  no  clause  of  re-entry  was  necessary  in  the  agreement 

▼01.  II.  o 
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1818.  Green  J  when  he  vyas  served  with  a  notice  to  quit  at  the 

Dob    d.  expiration  of  tiiree  months ;  in  which  the  premises  were 

Grbbn  described  to  be  held  by  the  defendant  of  Green,  and  which 

*-  was  signed  by  him  alone. 

For  the  defendant  it  was  objected,  first,  that  there  hid 
been  a  plain  change  of  landlords,  as  the  agreement  was 
^  entered  into  by  Green  alone,  and   the  receipts  for  rent 
were  given  in   the  name  of  the  firm  constituting  tbe 
brewery.     That  this  was  a  complete  transfer  of  posses- 
sion,  and  therefore  that  the  notice  to  quit  should  have 
been  given  in  the  joint  names  of  Green   and  his  two 
partners.      Although   it  could  not  be  denied,    that  he 
alone  was  entitled  to  the  rent,  still  he  bad  no  power 
to  eject.    Secondly,   that  the  agreement  itself  was  in- 
valid,  because  the  partnership  had   been  entered*  into 
previous    to   its   execution,    and   therefore   the   plaintiff 
alone  had  no  right  to  assign  the  premises^  as  his  partners 
were  entitled  to  their  several  proportions  of  the  rent ;  and 
thirdly,  that  as   there  was  no  clause  of  re-entry  in  the 
agreement  whereon  to  found  an  ejectment,  that  the  pre- 
sent action  was  not  maintainable,  and  the  notice  to  quit 
must  be  considered  as  a  nullity,  as  it  was  giveu  by  Green 
in  his  own  name  alone.    The  learned  Judge,  however, 
,  over-ruled  these    objections,    and  the  Jury  accordingly 
found  a  verdict  for  the  plaintiff,  but  leave  was  giveu  the 
defendant  to  move  to  set  it  aside  if  the  Court  should  be 
of  opinion  that  such  objections  were  well  founded. 

Mr.  Serjt.  Onslow  now  moved  accorSingly  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered,  on  tbe 
above  grounds. 

Lord  Cliief  Justice  Ginns.'-^lliis  motion  appears  to 
be  made  on  two  grounds  only,  first,  that  no  notice  to 
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<|aitwa8  proved  at  the  trial  to  have  been  given  in  the 
joint  names  of  Green  and  his  two  partners,  but  by  Green 
alooe.    That  the  legal  title  was  in  the  three,  and  not  in 
Green,  and  therefore  that  he  had  no  right  to  recover ; 
and  secondly,  if  he  had  such  right,  still  that  there  was  no 
cituje  of  re-entry  in  the  agreement  under  which  the  de- 
fendant held  the  premises  in  question  on  which  an  eject- 
ment could   be  supported.    As  to  the  first  point,   the 
evidence  relied   on  was  this: — ^The  demise  was  by  Green 
aione,  the  rent  was  paid  to  him,  and  originally  the  receipts 
vere  given  for  it  in  his  own  name,  and  afterwards  in  that 
of  die  firm.     This  is  a  common  practice,  because,  by  the 
agreement,  the  profits  of  the  house  the  defendant  rented^ 
were  to  go  into  the  concern  of  the  brewery.    But  still 
there  was  no  conveyance  of  the  premises  by  Green  to  his 
two  partners,  nor  was  the  legal  estate  gone  from  him, 
and  therefore  the  demise  by  him  to  the  defendant  was  cor* 
lect.   Under  these  circumstances  his  partners  might  join 
him  in  a  receipt  for  rent,  but  not  as  having  the  legal  estate 
in  them;  Green  therefore,  had  a  right  to  recover  on  his 
own  demise.    Secondly,  as  to  there  being  no  right  of 
reentry  contained  in  the  agreement,  it  was  wholly  unneces- 
wy.    It  was  equivalent  to  a  lease  for  a  year,  and  con- 
tained a  stipulation  for  the  termination  of  the  tenancy,  in 
terms  fixed  on  between  the  parties  at  the  time  of  its  exe* 
cation.    After  the  end  of  the  first  year,  the  tenancy  was 
Uncertain,  as  it  might  be  determined  by  either  party  givmg 
the  other  three  months'  notice  to  quit.    After  the  three 
months  expressed  in  the  plaintiff's  notice  had  expired,  the 
defendant's  tenancy  ended,  and  the  title  reverted  to  Green 
as  hmdlord,  who  thereupon  had  a  right  to  re-enter,  and 
consequently  might  maintain  the  present  action. 


1810. 


Dob,  d. 
Grben 

Bakbr* 


Hie  rest  of  the  Court  concurring. 


Rule  rtfusad. 


o  t 
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Wtdne^day,  Andbriow  t.  Hatmak. 

Apnl  16.       .      .  . 

Oh  an  affidarit  On  the  17fb  of  September  last^  a  capu»  ad  re^ndendum 
before^'and^**  *'-^P^  to  the  sheriff  of  P^oii,  was  issued  against  the 
filed  with  the  ,.  defeiKJant,  ,od  an  affidavit  of  debt  made  by  the  pUintiffy 
filacer  for  for  money  lent.    The  defendant  not  being  found  in  that 

odrenmdoi'  .c^^**^*  ***  ^^c®  c°py  of  *^  original  affidavit,  which  was 
ilimiusuedto  sworn  before,  the  filacer  hr  Dewm^  was  filed  with  the 
^e  sheriff  of  filacer,  fpr  Loiwfoii,  upon  which  office  copy  a  capias  ai 
against  the  der.  7^9?^^''^^^  issued,  directed  to  the  sheriffs  of  LoftJoii; 
fendant,  who  ^-  but  as  the  defendant  was  not  found  before  the  return 
f^^ndih^  ,  thereof,,  a  capias  by  continuance  vi%b  issued,  directed  to 
office  copy  of  -  ^^.^'^  sheriffs;  upon  whicb^  last  writ  the  defendant  wa» 
such  affidayit  arrested  by  them,^  ,and  detained  in  custody  until  he  pro- 
£"flhiilfc?^  ^"^^  bail.  No  affidavit  of  debt,  sworn  before  the 
X^id(m,on  ..  .^?S?  fpj .London,,  <^'  his  deputy,  had  been  ^led  to 
which  another  warrant  the  issuing  of  the  latter  writ  into  Lo/tcfon,  and 
dm^ed  to  ths)  ^>  y^Y^^^.  ^^  defendant  was  arrested,  but  the  only  au- 
aheriffs  of  thority.on  which  that  writ  was  issued,  was  the  office  copy 

Xm<foii»  under  ^f  the  aiSBidavit,  sworn  before  and  filed  with  the  filacer  for 

which  the  de-     4^  »t   1    '  ; 

fendant  was  '     ^^^n*    t/nder  these  circumstances, 

arrested:—         »  .  . 

?M  b^^S!*  >^r-  Segt-Ccjp/^,  Q  a  fo.rmer  day  in  tjiis  Term,  had 
as  an  affidavit  obtaine^^  a  rule  r^i'sf  tb^t  the  bail-bond  which  had  been 
should  have  given,  in  (his  cause  might  be  delivered  up  to  be  cancelled, 
before  the  •.  ^^  ^^y  ^?  dcfen^anf  migjht  be  dx^cba^ed  pn  enterinjg  a 
filacer  in       ,^,  pommQn|Sppearance^  on  the  irpund  that  the  ^flidav;jit  of 

^^'"^^^  ^^V  .  ^\^^  on  which  ,the  writ  of  capias  issued,  on  which  the 
as  the  dAiend*    '••'•"    ''*     •*     •      »*     <,.j,  ii-.^'m    (i.',i'',»..  . 

ant  had  nut  in  defendant  had  been  arrested,  was  sworn  before  ihe  filacer 
special  bail,  he  of  the  county  of  Devon,  and  that  only  an'  office  copy  of 
faJjSirity.^''  8«ch  affidavit  had^b^ii  fijled  with  the  filacer  ui  Londtm, 

whe^re  the  process  issued  on  which  the  defendant  wna 

arrested. 
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Mr.  Serjt  Bo9anquei  now  shewed  cause^  and  relied  on 
tbe  esse  of  Bojfd  v.  l>iifaiiJ(a)/where  it  wts  determined, 
that  if  a  plaihdff  proceed  by  a  second  original  capias/ ii 
second  aflMa^t  to  hold  to  bail  is  not  required  by  die  sta* 
tote  of  1£  Geo.  1.  c.  29.  s.  2  (b);  the  onljr  doubt  Raised  b;^ 
tliat  casewasy  whether  it  was  necessary  to  file  an  office' 
copy  of  the  affidavit  with  the  filacer  of  the  becoiiif 
county;  but  that  doubt  is  h^re  removed,  'and  Mr.  Justice' 
Lawrence  in  diat  (case  ssud,  ''  that  as  to '  tbe  practice^ 
regvdoig  tlie  issuing  of  a  testatum  capids,  &e  act  of  pat** 
liaaieDt  does'  not  say  that  more  than  one  affidavit  shall  be 
niadei  and  that  the  practice  had  prcfrailed  of  sending  'H 
copy  to  the  fiflacer  bf  another  county,  who  thereupon? 
made  out  a  capias."^  In  Impels  Practice  (c),  it  if  stated,' 
that  if  a  defendant  cannot  be  found  in  the  county  where 
the  first  capias  issued,  the  plaintiiTs  attorney,  on  taking 
an  otfce  copy  of  the  affidavit,  marked  by  the  filacer  for 
Aie  county  where  the  first  writ  issued,  may  make  out  a 
a^as  info  another  county.  As,  therefore,  a  second 
aifidavit  n  unnecessary,  and  the  affidavit  was  sworn  before 
the  proper  officer  in  Devonshire,  Aie  defendiint  is  not 
entitled  to  his  discharge. 


1818. 

Andbhson 

HatmIn. 


Mr.  Serjt.  Copky  in  support  of  the  rule.— >In  Bojfd  v. 
Dufand'f%i^  same  person' executed  the6fflce7  of  filacer 


(a)  %  Toml.  161. 

{h)  By  which  it  is  enacted,  that  in  all  caaes  where  the 
pfaoiitiff' s  GMutfe  of  action  shall  amount  to  the  anna  of  ten 
pmrndsy  or  upwards,  affidavit  shall  be  made  and  filed  of 
raeh  cause  of  action  (whic)i  affidavit  may  be  made  befbr^ 
sny  Judge  or  Commissioner  of  the  Court  out  of  which 
snch  prooeaa  shatL  issue,,  authorised  to  take  affidavits  in 
such  Courts,  or  else  before  the  officer  who  shall  issue  such 
process,  or  Ids  deputy,  which  dath  sudi^  offieefor  hia 
deputy  are  thereby  empowered  to  administer). 

<c)  CP.  ertedt*.  92, 


194 


1818. 


Andbbson 
Hayman. 
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for  both  counties.  That  case  is  wholly  inapplicable  to 
the  present,  which  must  be  governed  by  that  of  DaUon  t. 
Barnes  {a)f  where  it  was  contended  that  the  practice  was, 
for  the  filacer,  upon  either  the  original  affidavit,  or  an 
office  copy  of  it,  being  transmitted  to  him,  to  issue  his 
writ;  but  the  Court  said  thtft  «uch  could  not  be  the 
practice,  for  that  an  affidavit  made  for  one  specific  object, 
could  not  be  transferred  to  another,  and  that  perjury  could 
not  be  assigned  on  the  office  copy.  Here,  the  affidavit 
was  not  made  before  the  officer  who  issued  the  process, 
or  his  deputy,  but  before  the  filacer  for  Devonshire,  and 
the  process  on  which  the  defendant  was  arrested,  was 
issued  by  the  filacer  for  Jjondon,  which  was  clearly  irre- 
gular, 

Mr.  Justice  Dallas. — By  the  terms  of  the  statute, 
the  affidavit  of  debt  must  be  made  before  any  Judge  or 
Commissioner  authorised  to  take  affidavits,  or  before  the 
officer  who  shall  issue  process,  or  his  deputy.  It  is  quite 
clear  that  the  writ  on  which  the  defendant  was  arrested^ 
was  issued  in  London,  before  whom,  I  think,  the  affidavit 
ought  to  have  been  sworn  and  filed. 

Mr.  Justice  Park. — Both  the  statute,  and  the  case  of 
Daltony,  Barnm,  are  precisely  in  favour  of  this  appli- 
cation. Here*  the  affidavit  was  sworn  before,  and  filed 
with  the  filacer  for  the  county  of  Devon,  and  the  writ 
under  which  the  defendant  was  arrested  was  issjued  by  the 
filacer  for  London,  before  whom  the  affidavit  should  have 
been  sworn^ 

Mr.  Justice  Bubrough, — ^The  object  of  the  statute 
is  tohav^  a  proper  affidi^vit  of  debt  sworn  and  filed,     ^s 
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ihe  procett  on  which  the  defendant  was  arrested,  issued  in 
Loudon^  tlie  affidavit  should  have  been  sworn  there,  and 
the  mere  filing  of  the  office  copy  of  the  original  affidavit 
is  not  sufficient.  As  the  defendant  was  not  found  in 
Deconshirtf  a  new  writ  was  issued  mto  London,  under 
vrhicb  he  was  arrested,  but  which  had  no  good  foundation 
for  its  eiistence. 

Ai  however  the  defendant  had  put  in  special  bail^  the 
Court  held  that  he  had  (hereby  waived  the  irregularity, 
and  the  rule  was  consequently 

Discharged. 


1618. 
Anderson 

V. 

Hayman. 


IN  THE  EXCHEQUER  CHAMBER. 

<<n  error.) 


James,  Gent.  One,  &c.  v.  Emery  and  another. 


Wednesday^ 
April  16th. 


This  was  an  action  of  covenant,  in  which  the  plaintiflfs  I^  covenant, 
helow  declared,  that  in  the  life-time  of  one  John  Siuhbs,  *g«g-*  ^c  au^ 
now  deceased,  and  whom  tlie  defendant  below  has  sur-  covenantees  is 

several,  al- 
tboogh  the  covenant  be  joint,  yet  it  shall  be  taken  to  be  several,  and  the 
action  is  maintainable  by  one  alone :  Therefore,  where  A.,  B,,  and  C, 
for  themselves  severally,  and  not  jointly,  and  for  their  several  respective, 
and  not  jobt  heirs,  executors,  Sec,  covenanted  with  D.  and  £.,  and  each  of 
^em,  their  and  each  of  their  executors,  &c.  to  deliver  an  abstract  of  title 
of  their  respective  interests  in  certain  premises : — In  consideration  where- 
of, D.  and  E.  for  themselves  and  their  respective  heirs,  covenanted  with 
A.t  B,^  and  C,  and  each  of  them,  their  and  each  of  their  heirs,  &c.  to 
pay  in  the  proportions  of  one  moiety  to  A.,  his  executors,  &c.  and  the 
other  to  £.  and  C,  their  execntors,  ^c,  by  instalments,  and  to  execute 
to  A,t  B.,  and  C,  their  heirs,  &c.  a  security  by  way  of  mortgage,  for  pay- 
ment of  such  instalments,  and  as  a  collateral  security,  to  give  their  joint 
and  separate  bond: — Held,  that  on  non-payment  of  the  tirst  instalment, 
hj  D.  and  J?.,  A.  might  maintain  a  separate  action  against  them. 

Interest  allowed  on  the  affirmance  of  a  judgment,  in  an  action  of  cove- 
nant for  non-payment  of  p^rchase-money  on  the  whole  sum  recovered,  al- 
though sach  money  was  payable  by  instadments,  and  there  was  an  express 
engagement  between  the  parties,  that  interest  should  be  payable  on  the 
first  instalment  onl^. 
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1818.         tived,  on  the  27th  of  January j  1812,  by  certain  articks 
James        ^^  agreement    of   that    date,  and    made  between   one 
V.  Benjamin  Rowley  and  the  plaintiffs  below,  of  the  one 

Emery  p^^t,  and  the  defendant  below,  and  Stubba  of  the  other 
part.  After  reciting  that  Rowley  and  die  plaintiffs  below, 
together  with  one  Sarah  Dunning,  were  entitled  in  fee- 
simple,  to  the  entirety  of  a  certain  messuage,  or  dwelling- 
house,  buildings,  closes,  and  pieces  or  parcels  of  land  or 
ground,  hereditaments,  and  personal  chattels,  in  the  se- 
veral shares  and  proportions  following,  (that  is  to  say) 
Rowley  to  five  undivided  twelfth  parts,  and  one  moiety 
of  another  twelfth  part ;  the  plaintiflb  below  to  five  other 
undivided  twelfth  p^ru,  and  one  moiety  of  another  twelfth 
part;  and  the  said  Sarah  Dunning  to  the  remaining 
twelfth  part,  subject  to  the  payment  to  Rowley  and  the 
plaintiffs  below,  in  the  proportions  of  one  moiety  to 
Rowley,  and  of  the  other  moiety  to  the  plaintiffs  bdow 
of  the  sum  of  jf 400.  It  was  agreed  between  the  parties 
to  the  said  agreement,  and  Rowley  wild  the  plaintiffii  below 
did  thereby,  for  themselves,  severally  and  not  jointly^  and 
for  their  several  and  respective,  and  not  joint  heirs,  ex- 
ecutors, and  administrators,  covenant,  promise,  and  agree 
with  the  defendant  below,  and  Stubbs,  and  each  of  them, 
their  and  each  of  their  executorsi  adminbtrators,  and  as- 
signs, that  they,  Rowley  and  the  plaintiffs  below^  should, 
within  the  space  of  two  calendar  months  from  the  date 
of  the  agreement,  make  out  and  deliver  to  the  defendant 
below,  and  Stubbs,  an  abstract  of  the  tide  of  Rowley,  and 
the  plaintiffs  below,  to  eleven  undivided  twelfth  parts,  of 
and  in  the  hereditaments  and  personal  chattels  tbereii^ 
before  mentioned,  and  within  the  space  of  three  calendar 
months  from  the  date  thereof,  in  conjunction  with  ail 
other  parties  in  anywise  interested  dierem,  grants  release^ 
and  convey,  unto  and  to  the  use  of  the  defendant  below, 
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•ad  Sltibbs,  their  heirs  and  asaignsi  ka  tenaats  id  oommon,  1818. 
all  aod  flogolar  the  same  eleven  undividecl  twelfth  parts^  James 
of  aad  in  certaiii  messuages  or  dwelling-houaes  and  closes  v. 

of  land,  and  hereditamentSi  with  the  appartenances,  situate  a  ^^fcL 
as  therein  aMDtioned ;  and  also  should,  at  the  same  time, 
aango  and  ansure  unto  the  defendant  below,  and  SttAb$, 
(heir  eieciitors,  adnunistratora,  and  assigns,  as  tenants  in 
coBUDon,  all  and  angular  the  aforesaid  eleven  undivided' 
twelfth  parts,  of  and  in  all  the  personal  chattels,  then 
being  upon  the  said  premises;  and  should,  in  like  manner, 
aaaga  to  diem  the  entirety  of  the  claim  of  them,  Rowky^ 
and  the  plaintiffs  bdow,  to  the  said  sum  of  ^400;  and 
also  that  it  should  be  lawful  for  the  defendant  below,  aynd 
SiM$,  and  their  workmen,  forthwith  to  enter  upon  the 
premises,  and  make  any  erection  or  alteration  therem, 
widumi  being  considered  by,  or  being  amenable  to 
SavUgf  and  the  plaintiffii  below,  as  trespassers  for  co 
doings— m  oonsideration  whereof  the  defendant  below, 
MoiSliMs,  M  thereby  for  themselves,  and  their  respec- 
tife  hein,  executors,  administrators,  and  assigns,  covenant, 
•  proaiiae,  and  agree,  to  and  with  Jioa^,  and  the  plaintiffs 
below,  aad  each  ijf  them,  their  and  each  of  their  executors, 
admiaistrators,  and  assigns,  that  they  the  defendant  below, 
and  Stubbe,  their  heirs,  executors,  administrators,  or  as* 
sigiu,  sboold  and  would  well  and  truly  pay,  or  cause  to  b^ 
paid,  to  Rowley  f  and  the  plaintiffs  below,  their  respective 
execators,  administrators,  and  assigns,  in  the  proportions 
of  ooe  moiety  to  Rowky,  his  exeofitors,  administrators,  or 
assigns,  and  the  other  moiety  to  the  plaintiffs  below,  their 
eiectttors,  administralors,  or  assigns^  the  sum  of  £HflO(}, 
bjthe  foUowiiig  instdments»  via.  XWOO,  part  thereof  on 
die  25lh  of  December,  1815,  with  kwful  interest  for  the 
aaaie,  to  be  computed  from  the  £dth  of  December  then 
last  past,  the  further  sum  of  £9000,  other  part  thereof. 
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on  the  25th  of  December  .then  next  following;  and  the 
further  sum  of  £2000  on  each  nod  every  succeeding 
25th  of  December,  until  the  whole  of  the  said  sum  of 
£l4fi00  should  be  fully  paid  and  satisfied ;  but  without 
requiring  or  demanding  any  interest,  for  any  or  either  of 
such  payments,  to  be  made  after  the  said  25th  of  De- 
cember,  1813;  and  also  should  and  would  make  and  exe- 
cute to  Rowley 9  and  the  plaintiffs  below,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  such  a  security  upon 
the  said  freehold  estates  and  premises^  by  way  of  mort* 
gage,  for  payment  of  the  said  several  instalments  as  Raw^ 
ley,  and  the  plaintiffs  below,  or  their  counsel^  should 
direct,  and  as  a  collateral  security,  should  make  and  give 
the  joint  and  separate  bond,  of  them  the  defendant  below, 
and  Stubbs,  in  a  proper  penalty.  And  lastly,  it  was 
agreed,  that  the  expence  of  the  abstract,  and  of  tnaking 
out  a  good  and  perfect  title  to  the  freehold  and  inherit- 
ance of  the  said  eleven  undivided  twelfth  parts  and  here- 
ditaments, should  be  paid  and  borne  by  Rowley,  and  the 
plaintiffs  below,  according,  and  in  proportion  to  their 
several  estates  and  interests  in  the  premises,  and  that  the 
expences  of  conveying  the  same,  and  of  granting  a  se* 
curity  for  the  payment  of  the  said  instalments,  should  be 
paid  and  borne  by  the  defendant  below,  and  Siubbs,  in 
equal  proportions.  The  plaintiffs  below  then  averred, 
that  Rowley,  and  themselves,  together  with  the  said  Sarah 
Dunning,  were  entitled  in  fee-simple,  to  the  entirety  of 
the  messuages,  &c«  in  the  articles  of  agreement  mentioned 
in  the  several  shares  therein  expressed,  and  were  also  pos- 
sessed of  the  said  personal  chattels  in  the  shares  and  pnn 
portions  therein  mentioned,  and  had  good  and  sufficient 
title,  power,  and  authority  to  assign  and  assure  the  same ; 
and  that  they  were  also  well  entided  to  the  said  sum  of 
,£400,  in  the  shares  and  proportions  in  the  said  article^ 
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of  agreement  mentioDed ;  and  that  Rowley,  and  the  plain-         1818.        « 
tifi  below,  did,  in  doe  time,  make  out  and  deliver,  at        James 
their  own  expence,  to  the  defendant  below,  and  Stubbs,  v. 

an  abstract  of  the  title  of  them,  Rowley,  and  the  plainuff9        j  ^^^ 
below,  to  the  said  eleven  undivided  twelfth  parts,  of  and 
in  the  hereditaments  and  personal  chattels  in  the  said 
agreement  mentioned;  and  that  such  abstract  was  delivered 
to,  and  accepted  by  the  defendant   below,  and  Stubbs. 
And  that  Rowley,  and  the  plaintiffs  below,  did  shew  and 
make  oot  a  good  and  perfect  title  to  the  freehold  and 
iohentance  thereof,  and  were  ready  and  willing  to  make 
out,  at  their  own  ezpence,  a  good  and  perfect  title  there- 
to, and  to  grant  and  convey,  unto  the  defendant  below, 
and  Stubbs,  all  and  singular  the  same  eleven  undivided 
twelfth  parts,  of  and  in  the  messuages,  &c.  and  at  the 
same  time  to  assign  and  assure  to  them,  all  the  said  per* 
sonal  chattels,  and  the  entirety  of  the  claims  of  ihem,  Row^ 
ley,  and  the  plaintiffs  below,  to  the  said  sum  of  jf  400,  and 
often  offered  so  to  do,  and  requested  the  defendant  below, 
and  Stubbs,  to  accept  the  same,  and  were  ready  and  wili- 
ing  to  perform  the  covenant  in  all  things  on  their  parts  to 
he  falfilled  and  performed.     The  plaintiffs  below  then 
averred,  that  the  defendant  below,  and  Stubbs  in  his  life- 
time,  took  possession  of  the  said  eleven  undivided  twelfth 
parts,  of  and  in  the  said  messuages,  8cc.  and  continued  in 
possession  thereof,  until  the  death  of  Stubbs,  and  that  the 
defendant  below  was  still  in  possession ; — and  assigned  for 
breach,  that  neither  the  defendant  below,  nor  Stub6s   in 
his  life-time,  nor  the  defendant  below,  since  the  death  of 
Stubbs,  would  accept  a  grant  or  conveyance,  or  pay  to 
the  plaintiffs  below,  so  much  of  the  moiety  of  the  said 
wn  of  ;f  14,000,   a9  had  become  due  and  payable  to 
l^em;  but  that  on  the  contrary  thereof,  to  wit,  on  the 
f^th  of  December,  1815,  the  sum  of  £3,000,  of  thp 
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I81ft»         moiety  of  the  plamtiffs  below,  of  and  in  the  said  turn  of 

James        £^^$000,  together  with  ^50  for  interest  on  the  sum  of 

V.  JElfOOO,  the  said  moiety  of  the  plaintiffs  below,  of  the 

Emut       fiiYt  instalment  of  the  said  sum  of  «£14,000,  from  the 

apd^other.    ^^  ^^  December,  1812,  became  due  and  payable  to 

them;  and  that  nether  the  defendant  helosv  nor  Stubbs, 

in  his  life-time,  would  pay  the  same,  nor  the  defendant 

below,  since  the  death  of  Siubbs,    Plea,  that  the  plaintiffs 

below  ought  not  to  have,  or  maintain  their  action  against 

the  defendant  below,  because  the  said  Benjamin  Rowley, 

in  the^  said  declaration  mentioned,  was  still  living.    To 

this  plea,  there  was  a  genecal  demurrer  and  jobder. 

Judgment  was  given  for  the  plaintiffs  below,  for  £5,100, 

and  ^38  costs.  Assignment  of  general  errors  and  joinder 

thereto. 

The  question  for  the  opinion  of  .the  Court  was,  whether 
the  covenant  on  which  the  action  in  the  Court  below  was 
brought^  was  not  a  joint  covenant  by  the  plaindfis  in  error 
and  Stubhs  deceased^  with  the  defendants  in  error  and 
RowUjf,  and  whether  the  plaintiffs  below  coold  bring  the 
action  alone,  without  Rowle^t  having  been  made  a  co- 
plaintiff  with  theni  therein  f 

Mr.  Gaulee,  for  the  plaintiff  in  erroir,  now  submitted, 
that  the  covenant  in  question  was  a  joint  covenant,  and 
(hat  Bawlof  ought  to  have  been  joined ;  that  although  it 
might  be  contended,  that  the  vendors  had  separate  interests 
in  the  payment  of  themoney,  still,  that  as  to  the  purchasers, 
and  as  to  the  acts  to  be  done  by  them,  the  covenant  was 
at  all  eveqts  joint ;  and  therefore  the  plamtiff  in  error  could 
not  be  deemed  liable  to  several  different  actions.  He 
covenanted  for  three  dutinct  things,  first,  for  the  payment 
of  the  purchase-money  by  insttUments;  secondly,  to  cx« 
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ecute  a  mortgage;  and  third!;,  to  give  a  bond  for  duly  10I6* 
securing  the  purchase-money.  If  fh^  covenants  were  se*  JAMks 
parate,  the  plaintiff  in  error  veould  be  liable  to  separate  v. 

actions  for  the  non-payment  of  the  money,  for  not  ^^'^^T 
executing  the  mortgage,  and  for  not  giving  the  bond. 
Those  three  several  liranches  of  the  covenant  therefore, 
must  be  considered  as  joint  in  the  covenantees.  '  The 
person  who  drew  the  deed  had  a  complete  understand- 
ing of  die  intention  of  the  parties,  and  the  distinction 
between  Joint  and  separate  covenants,  is  more  particularly 
applicable  to  this  case,  as  where  the  covenant  was  meant 
to  be  job^  or  where  several,  it  viras  expressly  made 
so  by  die  terma  of  the  agreement  It  makes  no  dif- 
ference whether  the  covenants  were  joint  and  several,  be- 
cause the  interest  being  joint,  the  action  must  be  of  the 
same  nature,  and  consequently,  after  the  death  of  one  of 
the  covenantees,  survives  to  the  other,  to  avoid  die  mul- 
tiplicity of  actions  .for  die  same  duty,  Slirigsln/s  case  (a). 
Here  the  covenant  by  the  plaintiff  in  error  and  Stubbs, 
was  joint,  being  made  to  and  with  three  persons,  namely, 
the  two  defendants  in  error,  and  Rowley,  who  therefore 
ought  (o  have  been  joined,  and  although  the  words,  ''dnd 
each  oJF  them,'*  were  introduced,  still  they  could  not 
make  a  separate  covenant  of  what  was  in  effect  joint. 
In  Jtiiier son  V.  Martindale  {b\  it  was  held,  that  a  co- 
venant with  J.  and  £.,  {o  pay  an  annuity  to  jl.  and  his 
executors,  during  B/s  life,  was  a  joint  covenant  to  both, 
10  which  they  had  a  joint  legal  interest,  although  the  bene- 
fit were  for  A.  only ;  and  therefore  on  the  death  of  Jt. 
the  legal  interest  therein  survived  to  B.;  and  that,  al- 
though the  covenant  was  between  each  and  every  of  them, 
joindy  and  severally ;  but  this  case  is  stronger  than  that. 


(«)  6  Rep.  la.  b. (b)  1  JSssI,  4W. 
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because^  although  the  payment  of  the  money  may  be  se« 
yeralf  still  the  mortgage  to  be  executed,  and  the  bond  to 
be  given  to  the  parties,  are  in  their  nature  joint,  and 
therefore  separate  actions  are  not  maiotainable.     In  An- 
derson  'v.  Martindale,  the  covenant  was,  to  and  with  the 
intestate,  his  executors,  &c.  and  also  to  and  with  fVyatt 
and  her  assigns.     Southcote  v.  Hoare  (a),  is  in6nitely  a 
stronger  case  than  the  present,  where  ^.,  being  tenant  for 
life,  in  ward  of  the  Court  of  Chancery,  an  indemnity  was 
made  between  himself  of  the  first  part,  B.  the  receiver 
of  the  rents  appointed  by  the  Court,  of  the  second,  and 
C.  of  the  third,  whereby  j1.  demised  the  premises  to  C. 
And  C.  covenanted  with%  B,  and  A.,  and  with  eveiy  of 
them  to  repair,  and^.  died : — It  was  held,  that  the  wonb, 
'*  with  every  of  them,'*  meant  with   both  jointly,  aod 
therefore  that  the  covenant  survived  to  B.    Here,  there- 
fore, the  covenant  was  so  far  not  joint,  as  absolutely  to 
require  the  party  to  be  joined  with  the  plaintiff,  for  he 
was  not  only  a  separate  party,  but  was  not  even  named  in 
the  covenant.     Here,  however,  no  such  distinction  exists, 
for  Rowley^  and  the  defendants  in  error,  were  of  the  one 
part,  and  the  plaintiff  and  Stubbs  of  the  other,  who  are 
the  only  parties  to  the  agreement.     On  the  authority  of 
those  cases,  the  covenant  in  question  is  joint,  although  the 
interest  as  to  the  payment  of  the  mpney  is  separate,  and 
the  judgment  below,  therefore,  ought  to  be  reversed. 


Mr.  Puller,  contra,  was  stopped  by 

Lord  Chief  Justice  Gibbs,  with  whom  the  Court  con- 
curred, and  who  delivered  judgment  as  follows: — 

: "^ 


(«)  3  Tmml.  87. 


Jambs 

V. 
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Hiis  is  an  action  of  covenant,  and  the  only  question         1818. 
horn  before  the  Court  is,  whether  it  be  properly  brought 
by  the  plafaitiffs  below,  without  joining  Rowley^  who  is 
said  to  be  still  alive.    The  agreement  on  which  the  action        Emsry 
is  founded,  is  so  fully  set  forth  on  the  recoid,  that  it  is  un-    ^^  another, 
necessary  now  to  advert  to  it.    The  principle  by  which 
this  case  must  be  governed,  is  well  known  and  fully  es- 
taUisbed,  namely,  that  when  the  interest  of  parties  is 
seferal,  although  the  covenant  itself  be  joint,  yet  it  shall 
be  taken  to  be  several,  and  that  where  the  interest  is 
joint,  the  action  must  be  joint,  although  the  covenant 
in  terais,  appear  to  be  joint  and  several  (a).    Here  it  is 
qnite  clear,  that  the  interest  is  several.    The  first  part 
of  the  agreement,  in  reciting  the  interests  of  the  parties, 
states  their  several  shares,  and  proportions  to  the  property 
in  question,  which  is  subject  to  the  payment  to  Rowley, 
and  the  plaintiffs  below^  of  £400,   one  moiety  thereof 
to  Romlaf,  and  the  other  to  the  plaintiffs  below.    The 
plaintiffs  below  were  entitled  to  undivided  proportions 
of  the  property  sold,  and  of  the  purchase-money  which 
was  the  consideration,  and  that  too  independently  of  Rouh 
le^%  interest.    Although  it  is  stated  that  the  money  was 
to  be  paid  to  Rowley  and  the  plaintiffs  below,  still  if  the 
whole  deed  be  looked  at,  it  will  in  effect  amount  to  this, 
tliat  one  party  sold  one  moiety  of  the  property,  and  the 
other  another,  and  that  the  covenantees  covenanted  that 
the  money  should  be  paid  in  proportions,  namely,  one 
moiety  to  one  of   the  vendors,  and  the  remainder  to  ^ 

the  other;  and  that  appears  to  be  the  clear  under- 
standing of  the  parties.  It  has  however  been  said, 
that  there  are  other  covenants  in  the  agreement,  which 


(a)  See  Ecek^ton,  v.  CHpiham.  1  Wmi.  Saumd.  153,  n.  1. 
IHn.  1.  165. 


Jambs 
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1818.  stipfUlstQ  diat  the  securilj  sliould  be  joints  aad  dmt  as 
those  are  expressly  joint,  tlie  action  founded  on  them 
should  be  joint  also,  but  that  does  not^dlow,  for,  in 
EacBRT  order  to  construe  the  cofenants  according  to  their  I^al 
and  anothar.  effect,  the  interesto  of  the  parties,  in  the  agreement  on 
which  this  action  is  founded,  must  be  considered  as  se- 
veral, and  therefore  die  action  brought  by  the  plaintiffs 
below  was  maintiunable.  The  cases  of  Andenom  v.  Afar- 
tindale^  and  Southcote  v.  Hoaref  have  been  cited,  to  shew 
that  thb  must  be  considered  a  joint  covenant,  but  there  is 
this  main  distinction,  which  takes  (hem  out  of  the  opera- 
tion of  the  rule,  and  leaves  this  case  within  it.  In  neither 
of  those,  had  the  party,  whom  it  was  contended  ought  to 
have  been  joined,  any  interest  in  the  subjea*matter,  or  in 
fact  any  beneficial  interest  whatever.  There  was  no 
ground  therefore  for  separate  covenants,  because,  if  one 
died,  his  interest  survived  to  the  other.  The  mortgage 
and  the  bond,  in  this  case,  do  not  alter  the  quesdon.  '  In 
those  cases,  the  framers  of  the  deeds  provided  diat  one 
of  the  covenantees  should  have  a  guardian  placed  over 
•  him,  in  the  person  of  the  other,  and  there  could  then  be 

no  separation  of  interests,  and  therefore  no  acdon  could 
be  maintained,  unless  such  third  person  were  joined,  for  he 
could  only  have  been  made  a  party  for  such  purpose.  In 
neither  of  those  cases,  was  there  any  separation  of  in- 
terest, but  here  it  was  intended,  that  each  should  sue  for 
y  his  own.  The  persons  too,  who  were  named  in  those 
cases,  were  made  joint,  while  here  they  are  not  so»  The 
only  principle  on  which'  this  case  must  be  decided,  is, 
whether  the  interest  be  joint  or  several,  for  however  the 
covenant  be  framed,  it  roust  necessarily  follow  the  nature 
of  the  interest,  which  is  here  clearly  several,  and  there- 
fore the  acdon  brought  by  the  plainUffs  below  is  main- 
tainable, and  as.  for  the  reasons  stated,  this  case  is  distin- 
guishable from  those  which  have  been  referred  to  in  the 
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coorae  of  (be  argprneot,  the  judgment  wbicb  has  been         1813. 
given  in  the  Court  beIoW|  must  be  Jambs 

Affinned*  9, 

Bmbrt 
Mr.  PuUer  for  the  defendanU  in  error,  then  mowd  for  ind  Mother- 
interest  on  the  whole  sum  recovered,  from  the  time  of 
the  allowance  of  the  writ  of  error  until  the  aflbmanoe  of 
the  jodgmenty  although  it  was  laiger  than  that  which 
had  been  agreed  to  be  paid,  as,  by  the  terms  of  the  agree- 
menty  interest  was  only  payable  on  the  first  instalment, 
and  not  on  those  which  were  to  be  made  subsequently. 

Mr.  Gaselee,  contri,  submitted  that  they  were  only  en* 
titled  to  interest  on  the  first  instalment,  as  the  contriict 
was  not  only  express  on  the  face  of  it,  but  the  clear  stipu- 
lation between  the  parties  was  to  that  effect,  and  he 
cited  the  case  of  Beecher  ▼•  Jones  in  error  (a),  where  it 
was  stated,  that  interest  was  only  allowable,  where  it 
was  recoverable  below. 

Lord  Chief  Justice  Gibbs. — If  the  "first  instalment  had 
been  paid  on  the  day  it  became  due,  no  interest  could 
have  accrued  on  those  which  were  subsequent,  for  it  was 
80  stl^ated  between  the  parties.  If  therefore  the  first  . 
instalment  had  been  paid,  the  Court  would  not  h|ive  given 
interest  from  the  tioae  of  the  allowance.  If  goods  be 
soldy  and  directed  to  be  paid  for  in  two  months,  it  has 
been  decided,  that  interest  ought  not  to  be  allowed,  Gor- 
don V.  Swann  (jb).  The  great  inconvenience  is,  that  pro* 
positions  of  this  description  are  made  without  reference  to 
authorities  in  point.  On  principle  however,  I  think  the 
def(Ridant8  in  error,  are  entitled  to  the  allowance  of  the 
ttterest  as  prayed  for. 

(a)  S  Cma^.  4W.  n.  (h)  9  Campb.4M.  n. 

VOL.  11.  ^    W 
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1618. 


Jambs 

£mbry 
And  anothef . 


Mr*  Baron  GRAHAM.—The  first  instalment  was  pay- 
able with  interest^  which  the  parties  stipulated  to  pay  on 
a  given  day.  I  therefore  think,  as  defiiult  was  made  in 
such  payment,  the  mterest  ought  to  be  allowed  on  the 
whole  sum  recovered  by  the  plaintiffs  below,  from  the  day 
of  the  service  of  the  allowance. 

Allowed  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 

(in  error.) 


Wednesday, 
April  15. 

Interest  al- 
lowed, on 
affirmance 
of  a  judgment, 
for  a  balance 
due  from  a 
banker,  of 
mbnej  de- 
posited in  his 
bank  by  a  cus- 
tomer, it  being 
the  custom  of 
the  bank  to 
allow  it,  but 
as  such  allow- 
ance was  only 
at  the  rate  of 
£4  per  cenL 
per  atmum,  the 
interest  was 
ordered  to  be 
calculated  at 
that  rate. 


Ikin  v.  Bradi^et. 


This  was  an  action  of  asmmpsit  brought  to  recover  a 
balance  due  to  the  defendant  in  error,  on  account  of 
money  deposited  by  him  at  a  banker's.  The  house  con- 
sisted of  a  firm,  of  which  the  plaintiff  in  error  was  the 
surviving  partner.  The  defendant  in  error  havii^  obtuned 
judgment  with  general  damages, 

'Mr.  LUtledale  now  moved  for  interest,  on  its  aflirmance, 
on  an  affidavit,  which  stated  that  it  was  the  usage  of  the 
bankers  to  allow  their  customers  interest  on  money  de- 
posited with  them.  He  cited  the  cases  of  Hammels. 
Abel  (a),  where  interest  was  allowed  on  affirmance  in  an 
action  for  the  balance  of  merchants'  accounts,  and  Gwyn 
v.  Godby  (fi),  where  the  loan  was  by  way  of  advance  by  a 
banker,  whose  custom  had  been  to  charge  the  defendant 
with  interest  on  advances. 


<«)  4  Taunt  296. (h)  4  rami.  i¥k 
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Aod  it  appearing  that  it  was  the  coHtom  of  the  bank  hi  ^d^^* 

tbis  case  to  allow  such  iaterest  at  the  rate  of  «£4  per  cent.  j,^,^ 

per  annum,  the  Court  ordered  it  to  be  calculated  at  that  v. 

rate.  Bbadlbt. 

Allowed  accordingly. 


Lloyd  v.  Sandilands.  '^i*'^"A*I' 

April  16. 

Mr.  Serjl.  Copley ^  on  a  former  day  in  this  term,  had  ob-  A  sheriflTs 

taioed  a  rule  ntrf,  that  the  defendant  might  be  discharged  ^^^^^^0^  of 

out  of  the  custody  of  the  sheriff  of  Middlesex j  on  his  own  mesne  proeess^ 

aflMavit,  which  stated  that  he  was  arrested  in  this  action  ™*y  ^f®**^ 

about  eight  o'clock  in  the  morning  of  the  4th  instant,  in  ^qJow  of  a 

bis  bed-room,  at  the  house- of  Mrs.  Wehb^  a  friend  of  his,  person  re- 

wberehe  was  then    residing;  that   the  officer   effected  u^iseof  mi^ 

the  arrest  by  getting  upon  z.  small  shed  in  the  garden  be-  other,  having 

hiod  the  house  underneath  the  window  of  the  bed-room,  first  gained 

from  whence  he  forced  his  way  into  it  by  breaking  out  an  gn^jance  at 

entire  pane  of  glass  (the  window  being  shut  and  fastened),  the  outer  door 

and  entered  through  the  space  made  thereby  into  the  room,  ^^  the  house, 

irhere^  havii^  shewed  the  defendant  his  warrant,  he  took  refnses  U>  open 

him  into  custody,  to  a  lock-up  house ;  that  the  defendant  the  door  of  his 

believed  the  officer  must  have  obtained  admittance  into  apartment, 

after  bemg 
the  house  by  getting  over  the  paling  of  the  garden  in  front,  informed  by 

or  one  of  the  walls  at  each  end  thereof;  or  that  he  se-  the  officer, 

creted  himself  by  the  outer  door  in  the  front  of  the  house,    «*  ^^^  |o 

and  on  its  being  opened  in  the  morning,  rushed  in ;  and  serve  on  him. 

that  ho  afterwards  went  through  the  house  into  the  garden 

behind,  from  whence  he  ascended  the  shed,  and  made  the 

airest  as  above  stated ;  that  the  gate  in  front  of  the  house 

^ras  unlocked,  for  the  purpose  of  letting  out  the  oAicer, 

and   the   defendant   in   his  custody,  that    the  key  was 

PS 
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1818.         obtained  for  that  purpose  from  Mrs.  ^f  66;  and  that  when 
.    LwYD        *^  officer  entered;  and  made  the  arrest,  it  was  without 

ff,  her  knowledge  or  consent. 

Samdilands.  \ 

Mr.  Serjt.  Best  and  Mr.  Seijt.  Ottslaw  now  shewed 
cause,  on  an  affidavit  of  the  sberiflTs  officer,  which  stated, 
that  he  was  commanded  to  take  the  defendant  by  viitue 
of  a  warrant  from  the  sheriff  of  Middlesex,  which  war- 
rant was  granted  by  the  sheriff,  in  pursuance  of  a  writ 
of  capias  per  continuance^  to  hold  the  defendant  to  bail 
for  «f2000^  th'^t  he  secreted  himself  in  Mrs.  WebV% 
hous^ ;  that  the  officer  frequently  went  there  for  the  pur- 
pose of  arresting  him,  and  that  he  was  constantly  denied 
by  the  servants;  thai  on  the  evening  of  the  Sd  of  April, 
instant,  he  went  with  two  assistants  to  the  hou^,  and  ob- 
^  tained  admittance  in  a  quiet  way,  whilst  one  of  the  asaitU 
ants  watched  at  the  back  garden  gate ;  that  on  suah  admit- 
tance, the  defendant,  who  was  in  the  parlour,  ran  up  stairs, 
and  fastened  himself  into  a  back  bed*room ;  that  the  officer 
followed,  and  told  him  that  he  had  a  warrant  against  him ; 
that  the  defendant  kept  the  door  hst,  which  was  so  firmly 
secured,  that  he  (the  officer)  could  not  open  it ;  and  that  the 
defendant  made  his  escape  from  a  window  in  a  room  ad- 
joining to  the  bed-room,  which  communicated  by  means 
of  a  door,  by  getting  upon  a  shed  in  the  garden  behnd 
the  house ;  that  the  officer  and  his  assistants  watched  all 
night,  and  on  the  following  morning,  the  outer  door  of  the 
house  being  then  open,  and  he  having  ascertained  that  the 
«    defendant  was  in  his  bed-room,  he  went  up  to  the  door, 
which  was  fastened,  and  requested  him  to  open  it,  which 
he  would  not,  when  he  desired  his  assistant  to  watch  there, 
whilst  he  went  behind  the  house  to  prevent  the  defend- 
ant's escape  from  the  window  he  had  got  out  of  the  night 
before ;  that  on  the  officer  ascending  the  leads  behind  the 
housey  he  saw  the  defendant  endeavouring  to  present  the 
assistant  from  gaining  admittance  to  the  room ;  that  the 
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officer  observed  there  was  a  broken  pane  of  glass  in  the  1818. 

room  adjoining  the  bed-room^  and  that  he  advanced  and         Lloyd 
tsttched  the  defendant  and  required  him  to  surrender,  which  r. 

he  refused ;  that  the  officer  then  broke  the  remaining  part  Sandilands. 
of  the  pane  of  glass,  and  entered  into  the  room  where  the 
defendant  was,  when  he  surrendered  without  opposition : 
the  officer  and  both  bis  assistants  swore  that  they  obtained 
admiuanoe  into  the  house  without  breaking  open  any  door, 
the  oater  door  having  been  opened  by  Mrs.  IVebb's  servant 
is  consequence  of  their  having  knocked  in  the  usual  man- 
ner: Uoder  these  circumstances,  it  was  contended,  that  the 
arrest  was  legal,  and  that  as  the  house  in  question  did  not 
helong  to  the  defendant,  but  another  person,  the  officer 
had  a  right  to  enter  even  the  outer  door,  as  the  defendant 
could  not  be  considered  as  a  lodger  occupying  separate 
apartments  iu  a  lodging  house,  but  as  being  in  the  house 
of  a  person  who  occupied  the  same  herself,  and  allowed  the 
defendant  to  use  a  small  part  thereof^  and  that  the  officer 
haviog  gained  admittance  tluough  the  outer  door/  the  de- 
fendant was  guilty  of  contempt,  when  he  refused  to  open 
liie  door  of  die  bed-room  in  which  he  then  was. 

Mr.  Serjt.  Copley ^  with  whom  was  Mr.  Serjt.  Vaughan, 
in  support  of  the  rule,  submitted,  that  although  even  tiie 
outer  door  were  open,  still  that  the  defendant  might  be 
considered  as  a  lodger,  and  that  the  officer  therefore  had 
no  right  to  force  his  way  into  his  private  apartment ;  that 
the  officer  had  not  only  obtained  admission  by  the  oater 
door,  but  had  gone  through  the  house  into  the  garden, 
where  he  afterwards  reentered  through  the  window ;  that 
if  this  was  held  to  be  a  legal  arrest,  an  officer  having  once 
obtained  admission  through  the  outer  door  of  a  house, 
might  go  out  and  put  a  ladder  to  the  window,  which 
he  might  break  open  for  the  purj^se  of  gaining  a  re<r 
entry. 
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1818.  Mr.  Judlice  Dallas.— It  is  sworn  by  the  sheriff's 

Lloyd        officer,  and  two  of  his  assistants,  that  the  outer  door  of 
V.  the  house  was  open  at  the  time  of  their  admittance ;  this 

Sandilands.  case  therefore  .falls  within  that  of  Lee  ▼.  Gfliisc/ (a),  where 
it  was  decided,  that  a  bailiff  in  execution  of  mesne  process 
may  break  open  the  doors  of  a  lodger's  apartment,  if  be 
had  first  gained  a  peaceable  entrance  at  the  outer  door 
of  the  house.  Hie  defendant  did  not  say  that  be  was  a 
lodger  at  the  time  he  was  arrested.  The  rule  that  every 
roan's  house  is  his  castle,  when  applicable  to  arrests,  is 
governed  by  this  principle,  that  if  the  outer  door  be  shut, 
it  affords  such  person  protection,  and  if  it  be  brokeii  open, 
it  is  an  invasion  on  his  rights ;  but  if  it  be  opened  in  due 
course,  such  protection  fails,  and  the  inner  door  of  a.  private 
apartment  may  be  broken  open  by  the  officer,  in  order  to 
execute  the  process.  Here  the  officer  entered  peaceably 
at  the  outer  door  of  the  house,  and  haviug  done  so,  I 
think  no  distinction  can  be  drawn  as  to  whether  he  broke  ^ 
open  the  door  of  the  defendant's  bed-room  or  the  win* 
dow. 

Mr.  Justice  Park. — I  take  the  ground  of  the  rule  to  be 
this,  that  when  once  an  officer  bewithin  the  walls  of  a  house, 
by  having  previously  and  lawfully  entered  at  the  outer  door, 
he  may  break  open  the  inner  doors  to  execute  his  process. 
With  respect  to  the  breaking  open  the  window,  I  think 
that  is  satisfactorily  explained  by  the  officer's  affidavit,  and 
therefore,  tha  t  th^  entry  made  by  him  was  legal.  He  at 
first  applied  for  admission  at  the  door  of  the  defendant's 
bed-room,  and  told  him  he  had  process  to  serve  on  him. 
On  his  refusal,  he  had  most  clearly  a  right  to  break  open 
the.  door;  and  as  it  was  &o  firmly  secured,  I  think  the 


(a)  Cowp.  I 
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officer  was  justified  in  geiniog  admission  by  the  window,  1818. 

and  that  the  arrest  therefore  was  properly  made.  Lloyo 

v« 
Mr.JosUce  BuBROUOH. — It  appears  the  officer  was    Sandil^nds. 
io  porsnit  of  the  defendant  from  the  evening  of  the  day 
previous  to  the  arrest,  to  the  hour  in  which  it  was  made ; 
this  therefore  was  one  continued  pursuit.     Suppose  a  per- 
son pbces  a  door  of  iron  or  stone  to  hb  apartment,  which 
cannot  be  forced  open,  is  he,  by  so  doing,  to  put  an  end 
to  bong  served  with  process  of  the  law  i    Such  a  position 
would  be  monstrous,  as  no  person  could  then  be  legally 
arrested.    Aa  the  officer  here  had  gained  peaceable  admis- 
sion at  the  outer  door,  I  think,  under  the  circumstances, 
be  was  warranted  in  adopting  the  course  he  took,  in  order . 
to  secure  the  defendant . 

Rule  discharged  (a). 


(a)  Lord  Chief  Justice  Gibbt  was  absent. 


HoLLowAY,  administratrix  of  Holloway,  deceased, 
i;.  Lee,  sued  by  the  name  of  Db  Blaquire. 


Friday, 
April  17. 


Mb.  Serjt.  Fauglmn,  on  a  former  day  b  this  Term,  had  Where  a  mar- 

obtained  a  rale  nist,  that  the  bail  bond  in  thb  action  might  {[[^f  i^^™^. 

be  delivered  .up  to  be  cancelled,  and  the  defendant  dis-  rested  as  ac- 

charged  on  entering  a  common  appearance,  on  an  affidavit  S^S^^^  ®^  * 

of  the  defendant,  which  stated  that  the  was  arrested  at  the  change,  at  the 

wit  of  the  plaintiff,  as  adminutratrix  of  Charles  Hollotmf,  suit  of  an  ad- 

deceased,  for  £40,  on  a  bUl  of  exchange,  ditiwu  by  one  ^'^'^^^f  ^^^ 

testate  the  bill 
was  indorsed,  the  Court  will  order  the  bail  bond  to  be  cancelled,  on  affi- 
davits, that  the  drawer  and  intestate  knew,  at  the  time  the  bill  was 
drawn,  accepted  and  transferred,  that  the  defendant  was  A  married  woman,  * 
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181B.         Scati,  on,  and  accepted  by  the  defendant,  in  die  name  of 
HouLOWAT    ^^  Blaquire,  and  indorsed  by  Scott  to  the  intesUte;  that 
V.  the  defendant,  at  the  time  of  the  acceptance,  had  been 

^^''^  married  to  one  Francis  Lee,  then  and  still  her  husband; 
that  Scott,  the  drawer,  was  aware,  at  the  time  he  drew 
the  bill,  that  the  defendant  was  a  married  woman ;  that 
in  1811,  the  defendant  was  divorced  from  her  husband, 
and  then  signed  an  undertakmg  not  to  use  the  name  of 
Lee,  and  that  she  hath  ever  smce  used  the  name  of 
De  Blaquire,  eicept  when  necessary  for  legal  purposes 
to  adopt  the  name  of  Lee,  and  th^t  she  had  never 
received  any  value  for  the  bill.  The  drawer  also  swore, 
that  at  the  time  he  drew  the  bill,  and  the  defendant  ac- 
cepted it,  he  was  aware^  she  was  married  to  Lee;  that  he 
applied  to  the  intestate  to' discount  the  bill,  and  at  the 
time  of  doing  so,  informed  him  the  defendant  was  married, 
and  that  her  real  name  was  Lee;  and  that  on  such  repre- 
sentation, the  intestate  advanced  «£10  only  on  the  bill,  and 
#  the  drawer  had  received  no  fiirther  consideration  for  it, 

and   the  defendant  had  received   no  value  of   him   for 
the  same. 

Mr.  Serjt.  Copley  now  shewed  cause,  and  submitted, 
that  the  Court  could  not  interfere  to  discharge  the  ddeod- 
ant  out  of  custody ;  that  it  was  uncertain  whether  the  in- 
testate knew'the  defendant  to  be  married  at  the  time  be 
discounted  the  bill,  and  that  the  plaintiff,  as  administratriz, 
'  .   must  be  wholly  ignorant  of  that  circumstance. 

Mr.  Serjt.  VaughaUt  in  support  of  the  rule,  relied  on 
the  case  of  Collins  v.  Rowed  (a),  where  a  feme  covert  was 
discharged  on  a  common  appearance,  though  she  con- 


(a)  1  New  Rep,  54. 
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traded  the  debt  as  a  feme  sole,  and  was  trusted  by  the  1818. 

plamtiff  as  such,  unless  sh^-  represented  herself   to  be  Hollow  at 
liogle.    And  v. 


Lbil 


Per  Curiam. — Both  the  drawer,  and  the  intestate  who 
fcconnted  the  bill,  were  aware  that  the  defendant  was  a 
married  woDuui.  Although  tlie  plaintiflF  sues  as  adminis- 
tratrix, it'  cannot  vary  the  rights  of  the  parties ;  and  as  all 
the  fccts  were  known  to  the  intestate,  no  impontion  haa 
been  practised,  and  therefore  this  rule  must  be  made 

Absdttte  (a). 


(a)  Bat  see  Priiekard  r.  Cowiam,  2  ilfanft.  40.  where 
the  Court  refused  a  similar  application,  in  an  action  at 
the  suit  of  an  indorsee,  on  an  aflSdavit  that  the  drawer, 
when  he  drew  the  biU,  knew  the  defendant  to  be  a  married 
woman. 


Bray  v.  Haller.  Friday, 

April  17. 

Mr.  Seijt  Oiis/ov.  moved  for  a  rule  nisi,  that  the  plea  in  If  the  affidavit 

abatement,  which  the  defendant  had  pleaded  in  this  cause,  ^f  the  truth  of 

.  '        .  '^  'a  plea  m  abate- 

might  be  set  aside  for  an  irregularity  in  the  affidavit  of  the  ment  be  insufx 

truth  thereof.    The  irregularity  compkuned  of  was,  that  ficicnt,  the 

the  defendant  had  described  himself  to  be  of  "  Cl^ord\  S\dd!?the^' 

m  the  city  of  London^  instead  of  ''  Clifford's  Inn,''  and  plea»  as  the 

be  insisted  that  this  was  no  substantive  addition.     But        plaintiff  mieht 

have  treated  it 
as  a  nullity. 
The  Court  held,  that  as  the  affidavit  was  insufficient  in  and  signed 
terms,  the  plamtiff  might  have  considered  the  plea  as  a  J^^P^®^^ 
pullity,  and  signed  judgment. 

Rule  refused. 
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Saturday,  Baratta  v.  Lee. 

April  18. 

A  writ  wis  Mr.  Serjt.  Faughan,  on  a  former  day  in  Ihis  Term,  had 
12th  of  Fe-  obtained  a  rule  nisi^  that  the  service  of  the  writ  of  capioM 
bruaryy  return-  ad  respondendum  issued  in  this  cause,  and  the  subaeqoent 
able  in  fifteen  proceedings  thereon,  might  be  set  aride  for  in:q;ularity, 
being  the  5th  *  ^^^  costs,  on  the  ground,  that  in  the  iK>tice  to  appear,  at 
of  April  In  the  foot  of  the  writ  of  capias^  the  return  day  was  stated  to 
^'TiS*  Ae^  ^  *®  ^*  ®'  February  instead  of  the  5th  of  April-,  and 
return  day  was  that  the  writ  was  tested  on  the  12th  of  Februaiy,  issued 
stated  tp  be  on  the  14th  of  March^  and  made  returnable  in  fifteen  days 
February  in-  ^^^  Easter,  being  the  5th  of  the  present  month, 
stead  of  the 

Ml  o{  April:         Mr.  Sent.  Copfey  now  shewed  cause,   and  oontended, 

Held,  irre-         ,         ,.,;.      ..t,, 

gular,  and  the    ^^^  although  the  5th  of  rehruary  was  inserted  m  the 

Court  set  aside  notice  by  mistake,  still  the  defendant  roust  be  considered 
the  proceed-  ^  ^^^  j^  ^^^  intended  for  the  5th  6t  ApriL  and  that  his 
appearance  was  required  at  a  future,  and  not  a  past  day; 
and  he  relied  on  the  case  of  Steel  v.  Campbell  (a),  where 
it  was  held,  that  although  the  notice  subjoined  to  service- 
able process  required  the  defendant's  appearance  in  a  past 
year,  it  was  good,  since  it  could  not  mislead  the  defendant, 
and  was  not  such  an  irr^ularity  for  which  the  Court  would 
set  aside  the  proceedings. 

Mr.  Seijt.  FaughaUf  in  support  of  the  rule,  cited  the 
cases  of  Pinero  v.  Htulson  (6),  and  Rogau  v.  Lee  (c), 
where  it  was  decided,  that  the  year  as  well  as  the  date 
of  the  day  of  appearance  must  be  in  words  at  length,  and 


(a)  1  Taunt.  424. (b)  1  Maule  ^  Selw.  119.- 

(r)  1  ilfarsA.  372. 
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not  in  ^res ;  that  if  the  notice  bad  omitted  the  appear- 
ance to  be  at  the  return  of  die  writ,  the  defendant  would 
be  featured  to  appear  at  an  impossible  day,  which  was  not 
only  irregubiry  but  contrary  to  the  terms  of  the  statute 
5  Geo.  £.  c.  £7.  9.  1. 


1818. 


Baratta 

Lee. 


The  Court  held,  that  under  the  circumstances,  the 
notice  was  clearly  irregular,  as  the  statute  required  notice 
of  appearance  to  be  given  on  a  precise  day,  being  the  day 
of  the  leturo  of  the  writ,  and  therefore  made  the  rule 

Absolute. 


Ferrers,  Clerk,  v.  Weall.  Monday, 

April  20. 

This  was  an  action  of  debt  to  recover  a  sum  of  money  Where  the 
due  from  die  defendant  to  the  plaintiff,  as  rector  of  Bed-  defendant 
diagtan,  in  the  county  of  Surrey t  for  rent  of  the  tithes  of  several  pleas, 
com,  grain,  and  hay,  arising  from  certain  lands  in  that  and  the  phiin- 
parish,  m   the  occupation  of  the  defendant,  and  which  ^^^i^^^^^e 
were  demised  to  him  by  articles  of  agreement,  dated  in  last,  but  left 
3f«y,  1815,  and  made  between  a  person  of  the  name  of  itwhoUynn- 
fVebb,  (to  whom  such  tithes  had  been  previously  demised  ^^^^d  whicL 
by  the  plaintiff)  of  the  first,  the  defendant  of  the  second,  he  was  aware 
and  the  plaintiff  of  the  third  part,  for  the  term  of  twenty-  of  before  trial, 

r   t       1  .     .«•    .      ,1         ,         ,.  ^  andaverdict 

one  years,  if  the  piaintin  should  so  long  live  and  con-  ^|^  foond  for 

tinne  rector :  By  which  agreement  the  yearly  rent  for  the  the  plaintiff 

for  nominal 
damages,  snbject  to  an  award  of  an  arbitrator,  who  found  for  the  plain- 
tiff on  the  first  and  second  issues,  and  for  the  defendant  on  the  third, 
fonrth,  and  fifth,  without  prejudice  to  the  objection  on  the  record. 
Held,  that  the  plarintill'  could  not  amend  by  adding  a  traverse  and  similiter 
to  the  sixth  plea ;  and  that  the  defendant  was  not  entitled  to  arrest  the 
judgment,  as  he  might  bring  a  writ  of  error. 
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tithes  made  payable  to  the  plaintiff  was  to  be  asoertamed 
in  manner  following»  m.  **  For  ev&j  statute  acre  of 
titheable  land  cropped  with  wheat,  bariey,  or  oats,  such  a 
sum  as  should  be  equal  to  one  tenth  part  of  the  average  of 
a  certain  number  of  bushek  in  the  agreement  meniioiied 
and  limited  of  each  respective  sort  of  com ;  such  prices, 
for  the  purposes  of  the  agreement,  to  be  calculated  and 
ascertained  upon  a  medium  average  of  the  respective 
prices  which  the  kinds  of  such  grain  respectively  should 
have  borne  or  fetched  at  Bear  quay,  in  the  city  of  Xoii* 
dan,  according  to  the  com  meters'  return,  to  be  taken  and 
computed  between  certain  days  and  times  therein  mention- 
ed ;  and  for  every  acre  of  titheable  land  growing  grass  or 
seeds  which  should  be  mown  for  hay  in  any  one  year,  such 
sum  as  should  be  equal  to  one-tenth  part  of  the  price  of 
a  load  of  good  hay  of  the  same  respective  qualities  and 
description  as  sudi  tithe  hay,  to  be  calculated  according 
to  the  average  price  of  hay  per  load  in  the  market  of  the 
borough  of  SaiUhwark,  to  be  computed  between  certain 
days  atid  times  in  the  agreement  mentioned.  The  de- 
claration contained  three  counts.  The  first  was  founded 
on  the  i^reement  which  was  under  seal,  and  assigned 
various  breaches,  alledging  that  the  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  of  .£400  for  the  rent  of 
tithes  of  wheat,  £300  for  barley,  «£lOO  for  oats,  and  «£60 
for  hay.  The  second  count  was  for  tithes  bargained  and 
sold ;  and  the  third  on  an  account  stated.  The  defendant, 
after  craving  oyer  of  die  articles  of  agreement,  pleaded. 
First,  non  est  factum  to  the  first  count.  Secondly,  nil 
debet  to  the  whole  declaration.  Thirdly,  as  to  the  sum  of 
400/.  in  the  first  count  noticed,  that  no  return  was  made 
by  any  corn  meter  of  the  price  wheat  fetched  at  Bear 
quay,  between  the  periods  stated  in  the  declaration, 
Fourllily  and  fifthly,  similar  pleas  as  to  the  bsirley  and 
oats;  and  sixthly,  as  to  the  several  sums  of  £4O0,  jfSOO, 
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am)  /lOOj  that  Uiere  wis  no  com  meters'  retorn  of  the 
respective  prices  which  the  kinds  of  such  com  bore  and 
fetched  at  Bear  quay,  between  the  periods  mentioned  in 
the  first  count  of  the  declaration.  The  plaintiff  joined 
inueon  the  two  first  pleas,  and  tendered  issue  on  the 
third,  fourth,  and  fifth,  but  there  was  no  replication  to 
the  siith  plea,  which  remained  whdly  unanswered.  The 
defendant  added  a  similUer  to  the  third,  fourth,  and  fifdi 
tstuea,  OD  which  issue  was  joined  accordingly. 


1818. 


Ferrers 
Wbalu 


At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Slenbcrot^h,%t  the  last  assizes  at  Croydotif  a  verdict  was 
tikeo  by  consent  for  the  plaintiff,  for  nominal  damages,  sub- 
ject to  the  award  of  an  arbitrator,  who  was  empowered  to 
direct  that  a  ^rdict  should  be  entered  for  the  plaintiff  or 
defendant,  as  he  should  think  proper,  and  to  whom  it  was 
referred  to  alter  and  regulate  the  agreement  in  question, 
and  generally  to  settle  all  matters  in  difference  between 
the  parties ;  and  it  was  ordered  that  the  costs  of  the  cause 
should  abide  the  event  of  the  award,  without  prejudice  to 
the  objection  on  the  record,  namely,  that  the  plaintiff  had 
taken  no  notice  of  the  defendant's  sixth  plea.  The  arbi- 
trator made  his  award,  whereby  he  found,  as  to  the  first 
isiue,  that  the  agreement  was  the  deed  of  the  defendant ; 
as  to  the  second,  that  the  defendant  owed  the  plaintiff,  on 
xcooQt  of  the  tithes  of  the  several  acres  of  titheable  land 
St^vi^  grass  and  mown  for  hay,  in  the  first  count;  and 
^  an  account  of  the  tithes  bargained  and  sold  by  the 
pluntiff  to  the  defendant  in  the  second,  the  sum  of 
£\U.  igs.  lOd.;  and  as  to  the  third,  fourth,  and  fifth 
inues,  that  no  com  meters'  return  was  made  of  the  re- 
spective prices  of  which  wheat,  barley,  and  oats  fetched 
at  Bear  quay  during  the  times  in  those  issues  mentioned, 
vdA  the  arbitrator  directed  that  the  verdict  should  be  en- 
tered for  the  defendant  accordingly,  damages  one  diill)ng. 
Under  theae  circumstances, 
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Mr.  Seijt.  Copley  for .  the  plaintiff,  on  a  former  day 
in  this  term,  had  obtained  a  rule  nisi,  that  the  issue  roll 
and  record  might  be  amended,  by  adding  a  traverse  to  the 
sixth  plea,  and  a  similiter  thereto;  and  Mr.  Serjt. 
Blo$9et,  for  the  defendant,  had  also  obtained  a  rule 
fttsi.  in  arrest  of  judgment.  Both  these  motions  were 
founded  on  the  authority  of  the  case  of  Cooke  v.  Burke  {a), 
and  the  Court  ordered  that  they  should  be  discussed 
together. 


Mr.  Serjt.  Blosset  now  shewed  cause  against  the  first 
rule,  and  supported  the  last.  He  relied  on  an  affidavit 
which  stated  that  the  plaintiff  was  aware  diat  he  bad  not 
replied  to  the  defendant's  sixth  plea,  before  the  cause 
came  on  to  be  tried,  and  that  he  obtained  a  summons  for 
leave  to  amend  by  adding  such  replication,  whicb  was 
afterwards  abandoned.  This  case  was  therefore  distin- 
guidiable  from  that  of  Cooke  v.  Bttrke,  as  there  the  appli- 
cation was  made  after  verdict.  But  here  no  verdict  has 
been  found  either  by  a  Jury  or  the  arbitrator,  as  he  was  to 
make  his  award  without  prejudice  to  the  objection  on  the 
record.  His  award  therefore  is  binding,  a}thoiq;h  the 
present  question  as  to  the  record  still  continues  open. 
The  Court  did  no  more  in  Cooke  v.  Burke  than  was  done 
in  the  case  of  Grundy  v.  Mell  {b\  which  was  decided  on 
the  authority  of  Sayer  v.  Pocock  (c).  In  Cooper  v.  Spen- 
cer (ji)f  it  was  held,  that  the  want  of  a  similiter  was  not  to 
be  aided  or  amended.  The  case  of  Sayer  v.  Pocock 
embraced  a  similar  question,  where  the  similiter  was  al- 
lowed to  be  inserted  instead  of  <'Slc.,"  on  the  ground  that 
it  was  implied  in  the  &c.  added  to  the  last  pleading.    In 


(o)  5  Taunt.  164. (b)  iNew  Rep.  28. 

(c)  Cowp.  407. (rf)  1  Strange,  641.  S.  C.  8  Med.  »76. 
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all  those  cases  the  similiter  was  accidentally  omitted  by  the 
parties.  Here  the  plaintiff  was  aware  of  the  defect  before 
trial.  Here  too  there  has  been  no  verdict;  but  in  all 
these  cases  previously  decided,  the  amendment  has  never 
been  allowed  till  after  verdict ;  and  as  the  award  in  favor 
of  the  plaintiff  is  now  in  full  force,  he  is  not  entitled  to 
the  amendment  prayed  for. 


1818. 


Ferrers 

1'. 
Weall. 


Mr.Serjt.  Copley ,  contrd. — ^The  defendant's  pleas  apply 
only  to  die  first  count  of  the  declaration,  which  is  founded 
on  the  agreement  between  him  and  the  plaintiff.    The 
arbitrator  found  on  the  second  issue,  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum  for  tithes  bargained 
and  sold,  as  stated  in  the  second  count  of  the  declara- 
tion, the  latter  therefore  is  clearly  entitled  to  judgment* 
He  may  have  a  nolle  prosequi  as  to  the  other  part  of  the 
case;  or  the  defendant  may  bring  a  writ  of  error.     But 
this  case  ts  equally  as  favourable  to  the  plaintiff  as  that  of 
Cooke  V.  Burke,  for  a  verdict  has  been  substantially  found 
for  the  defendant  on  the  sixth  plea,  for,  in  point  of  fact, 
there  was  no  such  person  as  a  com  meter,  but  merely  a 
com  inspector,  and  the  arbitrator  found  that  there  was  no 
com  meters'  return^  either  of  wheati  barley,  or  oats,  on 
the  third,  fourth,  and  fifth  pleas,  and  the  sixth  plea  merely 
embraced  the  whole  of  such  com,  which  the  third,  fourth, 
and  fifth  had  mentioned  separately.    The  only  question  is, 
whether  enough  appears  on  the  fa<5e  of  this  record  to 
entitle  the  plaintiff  to  a  verdict.     In  Cooke  v.  Burke,  there 
was  no  traverse,  the  similiter  was  perfectly  nugatory  with- 
out it,  and  the  Court  permitted  the  traverse  to  be  added. 
This  case  therefore  falls  within  that  in  principle,  and 
more  particularly  so,  as  the  substance  of  the  sixth  plea 
was  fully  included  in  the  three  preceding  it.  *  Still,  if  the 
record  be  incorrect,  the  defendant  is  not  entitled  to  ar- 
re^  the  judgment,  as,  if  no  nolle  prosequi  be  entered^ 
he  must  be  put  to  his  writ  of  error. 


320 


«A8ES   IN   EASTKR  TERM, 


1818. 


Ferrers 

V. 

Wealu 


Lord  Chief  Justice  Gibbs.*^No  case  has  been  adverted 
to  in  which  an  amendment  has  been  permitted,  where  the 
defect  in  a  record  has  been  pointed  out  previous  to  trial ; 
nor  where  the  party,  in  whose  hands  the  record  is,  after- 
wards goes  on  to  trial  $  nor  where  a  plea  is  left  wholly 
unnoticed  in  the  record.  The  Court  therefore  think  that 
they  are  not  called  on  in  this  case  to  allow  the  amendment 
to  be  made.  Neither  is  there  any  occasion  for  the  motion 
in  arrest  of  judgment  on  the  part  of  the  defendant,  fiy 
leaving  the  cause  in  its  present  state,  the  plamtiff  may 
enter  up  judgment  on  the  record  as  it  now  stands,  in 
which  case  the  defendant  may  determine  whether  he  will 
bring  a  writ  of  error.     We  are  therefore  of  opinion  that 

both  these  rules  must  be 

Discharged. 


Cardozo  x:..  Hardy   and  another,  Executors  of 

Monday.  ,  De  Piza,  deceased. 

April  20. 

An  action  of  Mr.  Serjtr  Vaughan,  on  a  former  day  in  this  Term,  had 
debt  was  com-  obtained  a  rule  urn,  that  the  final  judgment  which  bad 
dlaeAiias Term  '^^^^  signed  in  this  cause  might  be  set  aside;  and  that 
against  execu-   the  defendants  might  be  at  liberty  to  amend  their  plea,  on 

tors  on  a  bond  ^^  affidavit  which  stated  that  this  action  was  commenced 
of  their  testa- 
tor, condition-  ^^  Michaelmas  Term  last,  to  recover  the  sum  of  ^856  for 

ed  for  making  principal  and  interest  due  on  a  bond  of  the  testator  to  the 
inent1)f  S  cct-  plaintiff,  in  the  penal  sum  of  ^1,245. 15*.  4d.  conditioned 
tain  sum  at  a  for  making  the  tfame  void  on  payment  of  £62.2.  1 7s«  8J., 
future  day,  or 

within  one  month  after  liis  decease,  whichever  should  first  happen,  and  a 
rule  to  plead  was  as  of  that^erm  given.  The- defendants,  in  the  fc^lowiug 
vacation,  obtained  a  Judge's  order  for  time  to  plead,  which  they  neglected  to 
do,  and  final  judgment  was  signed  for  want  of  a  plea,  which  was  set  aside  in 
the  nej.t  Hilary  Term,  on  the  defendant's  undertaking  to  plead  within  a  week, 
when  they  pleaded  a  judgment  recovered  against  them  as  executors,  which 
not  being  signed  by  a  serjeant,  the  plaintiff  again  signed  final  judgment : — 
Held,  first,  that  it  was  unnecessary  to  suggest  breaches  under  the  statute 
8  &  9  TF.  &  JIf.  c.  11.  #.  8 ;  and  secondly,  that  no  rule  to  plead,  as  of  Hiianf 
Term  was  necessary,  nor  was  a  demand  of  plea  requirea. 
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on  or  kfore  ihe  3H  of  Mag^  1830,  or  witbia  one  mootb 
tfW  tiie  decease  of  (be  tettntorj  whicbe? er  period  shpuU 
first  and  next  happen,  together  with  interest  for  the  aamei 
at  the  rate  of  ^5  f)er  ceni*  in  the  mean  time.  That  fina) 
JQdgmeDt  was  signed  in  this  cause  for  want  of  a  plea,  on 
the  2(Hh  (>f  I>flceMfier  last,  which  was  set  aside  for  irregu* 
hritjia  the  laslTerai,  and  that  a  rule  to  that  effect  wai| 
acconGogl J  obtained,  which  also  orderedt  that  the  defen- 
dinli  abonJd  have  a  week's  time  to  plead.  That  in  pur- 
mace  of  aucb  rule  the  defendants  pleaded,  fir^t,  pfene  ad^ 
mwtmocrunt,  and  secondly,  a  judgment  recoveied,  which 
wei^doljfiled ;  but  that  the  latter  ple»  having  been  signed 
hj  Coonsd  instead  of  a  Serjeant,  the  plaintiff  treated 
its8  a  nolUly,  and  signed  judgment  on  tbe  13th  of 
Februgty,  as  of  Hilary  Term  last,  on  which  he  issued 
execation,  and  levied  on  tbe  goods  of  the  defendants. 
Hist  no  rule  to  plead  was  given  in  Hilary  Term  last,  nor 
say  demand  of  plea  made  before  the  signing  of  the  final 
judgment  The  learned  Serjeant  founded  his  motion  o« 
three  objections :  First,  that  a  suggestion  was  necessarji 
tt  the  bond  was  within  tbe  statute  8  fc  9  'FiV/.  3.  c.lU 
^  8. :  Secondly,  that  a  rule  to  plead  ought  to  have  been 
eatered  in  Hilary  Term ;  and  histly,  thi^t  a  ple^  should 
hsve  been  demanded  before  tbe  judgment  w^  fi^Hid. 
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Mr.  Serjt,  Cop/i^  now  shewed  cause  on  an  affidavit 
which  scaled,  that  the  declaration  in  this  caus^  was 
delifered  on  the  82d  of  November  last,  and  that  on  the 
ttoie  day,  a  rule  to  plead  was  duly  entered.  That  on 
Ae  8lb  of  Decem^r,  the  defendants  obtained  a  Judge's 
Older  for  ten  day's  lime  to  plead  after  delivery  of  the 
particulars  of  the  pbuntiff's  demand.  That  the  particu- 
Isn  were  delivered  on  the  9th  of  December,  and  final 
judgment  for  want  of  a  plea  was  signed  on  the  £Otb» 
IW  on  the  7th  of  Jaimaiy,  Mr.  Justice  Fork  made  an 
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order,  that  all  proceedings  on  the  judgment  should  be 
stayed  till  the  next  Hilary  Term,  on  the  first  day  of  which 
the  defendants  obtuned  a  rule  mri^  that  the  judgment 
khottld  be  set  aside  for  irregularity ;  and  that  on  the  4di  of 
February  followmg,  it  was  accordingly  set  aside,  the  de- 
fendants undertaking  to  plead  within  a  week  from  that 
day,  and  that  in  case  a  verdict  should  be  found  for  the 
plaintiff,  he  might  be  at  liberty  to  enter  up  final  judgment 
as  of  that  Hilary  Term.  That  on  the  7th  of  Febrmnft 
the  defendants  confessed  a  judgment  in  an  action  against 
them  as  executors,  at  the  suit  of  one  Mary  Taylor,  (the 
mother  of  one  of  the  defendants)  in  the  Court  of  King't 
Bench,  by  pleading  plene  adminiBlraverunt  to  such  action, 
except  as  to  ^215.  That  on  the  1 1th  o(.  February,  the 
defendants  pleaded  plene  administraveruni,  and  the  judg- 
ment so  confessed  by  them'  in  favor  of  Taylor,  in  bar  to 
this  action;  but  that  the  latter  plea  not  having  been 
signed  by  a  Serjeant,  final  judgment  was  signed  on  the 
13th. — ^As  to  the  first  objection,  the  learned  Seijeant  con- 
tended, that  a  suggestion  was  unnecessary,  as  *the  instni  < 
ment  in  question  was  in  the  nature  of  a  post  obit  bond  \ 
and  that  in  Wardell  v.  Fermor  (a),  where  there  was  a  sug^ 
gestion  under  the  statute,  in  an  action  of  debt  on  a  similar 
instrument,  it  was  considered  quite  superfluous ;  and  as  to 
the  second  and  third,  he  submitted,  that  as  the  defendants 
had  obtained  time  to  plead  on  a  Judge's  order,  a  rule  to 
plead  was  unnecessary  (6);  and  thiit  the  same  rule  was  ap- 
plicable to  the  demand 'of  a  plea,  and  he  referred  to  the 
cases  of  Baker  v.  Hall(c),  and  King  v.  Taylor  (d).  The 
plaintiff,  therefore,  has  been  guilty  of  no  irregularity,  and 
as  there  was   no  signature  of  a  Serjeant  to    the  latter 


(H)  %  Camp.  282.  < — 
21©. — • — (c)  1  Tmmt.  588. 
edit.  221. 


(b)  See  Impey'i  C.  P.  6th  edit. 
—  (d)  /mpey'j  C.  P.  etb 
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of  the   defendant's    plea, 

aigoed. 


the  judgment  was    properly         1618. 


Mr.  Serjt.  Faughan,  in  support  of  the  rule,  insisted, 
that  a  suggestion  was  necessary,  as  this  was  not  a  poit 
obit  bond,  as  it  was  conditioned  for  payment,  either  on 
the  3d  of  May,  1830,  or  within  one  month  after  the 
decease  of  the  obligor.  Besides  there  was  nothing  on 
the  record  to  shew  that  he  was  dead,  and  it  was  not  only 
necessary  to  he  averred,  but  proved.  In  Wardell  v.  JFir- 
mor,  die  bond  was  payable  on  one  event,  namely,  the 
death  of  the  party;  but  here,  in  case  he  survived  till  May 
1830,  it  would  be  payable  at  all  events.  Even  although 
a  rale  to  plead  was  unnecessary,  still  a  demand  of  plea 
was  absolutely  requisite.     But, 

Per  CuWans.  This  is  not  like  the  case  of  an  an- 
nuity, whtdi  ceases  after  the  death  of  the  party.  Here,  ^ 
the  condition  of  the  bond  was  to  pay  a  certain  sum 
within  one  month  after  the  decease  of  the  obligor.  It 
was  unnecessary  to  suggest  his  death  on  the  record.  The 
defendants  had  not  pleaded  in  time,  but  afterwards  con- 
fessed a  judgment  against  them  as  executors.  They 
therefore  became  parties  to  the  record  as  such.  This 
judgment  too,  was  confessed  after  time  to  plead  had  been 
giTeUy  and  it  is  quite  clear  that  under  the  circumstances, 
iteither  a  rule  to  plead  as  of  Hilary  Term,  nor  a  demand 
of  plea  was  at  all  necessary. 


Cardozo 

V. 

Hardt 

and  another. 


Rule  dischai|;ed  with  costs. 


Si 
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By  charter-  Th&  pbuntiff  decbuf^d,  that  by  a  charter-paily  dated  the 

party  it  was  j^  ^f  j^i^    igig,    .nd  ^ga$d»  batween    tb^  hinnelf, 

that  the  V^^  owner  of  the  ship  F^tune,  thea  lybg  $%  Aberdeen, 

owner  should  and  bound  for  Cork,  of  the  one  part,  and  the  deEmdial 

take  on  board  freighter  of  the  other  part;  it  waa  MriloeMed,  thatthe 
a  cargo  of  ma-  ^  ,  ...        •      •    iv 

hogany  at  J7ofi-  phintifi;  as  aiich  owner^  for  the  eonsideiatioiis  tbereioatUc 

dnroi,  and  mentioned,  reserving  to  himsdf  the  liberty  of  loading  the 
^S:ZZ  *iP  •»  Corft,  with  •  c«r»  for  JB«rMo«,  o.  d»p'. 
Notfolk,  in       account,    did  thereby  covenant  iniith    the  defendant  ss 

FtVyuiui;  freighter,  that  the  commander,  or  some  other  proper  pcr- 

and  there  make         .    ,  /         ■.     .     u      .     «     •..    n  •  ^        j 

a  tme  delivery  ^^  ^  ^^^  >^^^  should  set  sail  wiUi  all  convemc^t  speed, 

of  the  cargo  and  proceed  ditect  to  Corky  thence  for  Barbmdoes,  and 
bmroHadS  •  **°^^  *^  ^"^  ^'  ®^  HondoffU,  with  liberty  to  caU  at 
and  the  freight-  Kingston,  Jamaica,  on  her  way  to  Honduras,  and  there  tp 
er  covenanted  load  mch  goods  as  might  ofEer  for  Honduras^on  freight,  on 
M.«S*  AipWcouot,  .adth.tonthe.hip'.«rri«latft«4«», 
on  such  tme      the  commander  should  pve  notice  thereof  to  the  agentsof 

delivery  at  the  ^^  freighter,  and  take  on  board  from  them  at  any  port 
rate  of  £3*  8t* 
per  ton,  of 

four  hundred  superifcial.feet,  freight  meawremeni.  In  an  action  of 
covenant  for  non-payment  of  freight,  the.  defendant  pleaded,  1st.  That 
hy  the  usage  of  the  HbnduroM  trade,  an  account  for  the  freight  of  the  cargo 
called  a  freight  measurement,  should  be  produced  to  the  fineighter  hy  the 
owner  or  master  on  receiving  the  cargo,  before  the  freight  ia  pay- 
able ;  and  that  no  such  account  was  delivered  by  the  plaintiff  to  the  de- 
fendant, of  the  ci^rgo  in  question :  and  2dly.  That  it  was  the  duty  of  the 
plaintiff  to  deliver  a  freight  measurement  of  the  cargo,  and  that  he  had 
not  done  so.  On  demurrer,  Held,  that  both  these  pleas  were  bad,  as  the 
supposed  condition  precedent  of  delivering  an  account  of  the  freight  mea- 
surement could  not  be  added  to  the  charter-party,  and  as  the  usage  might 
have  been  admitted  in  evidence  at  the  trial,  to  explain  the  terms  on  which 
such  measurement  waa  to  be  made. 
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of  loading  in  the  said  bay,  a  full  and  complete  cargo  of 
ndhoganj^  togtlker  witfi  a  sufficient  quantity  of  dye-wood, 
to  fill  n^  the  broken  stowage,  and  havbg  received  the 
same  oo  board,  and  being  dispatched,  should  immediately 
set  sail  tfaerewitb,  and  prdceed  to  Noff oik  in  the  state  of 
Virjpmh   ^^  being  arrived  there,  give  notice  to  the 
sgvils  of  tbe  freighter,  and  make  a  true  delivery  of  the 
csigou  the  usual  and  cuslomwy  manner,  and  agreeably 
lobSsof  lading,  which  tbe  commander  should  sign  for 
die  SUM;  and  that  thereupon  he  should  take  on  board 
diere  ftom  tbe  agents  of  the   frdf^ter,  a  (iill  and  com- 
plete cargo  of  lumber,  and   being  dbpatched  therewith, 
ahouU  proceed  direct   to  the  Bay  of  Honduras,  and 
thane  make  a  tight  and  true  delivery  of  the  cargo,  freigbt 
fi«e,  and  igreeably  to  bills  of  lading,  and  then  take  on 
board  from  the  agents  of  the  freighter  a  full  and  com- 
plete cargo  of  mahogany,  together  with  a  sufficient  quan- 
tity of  dye-wood  to  fill  up  the  broken  stowage,  and  bej- 
ing  ifispatohed  therewith  shoidd  set  sail  and  proceed  to'die 
port  of  Lotuhn,  and  being   arrived  there,  give  notice 
tbeieof  to  the  frdghter,  and  make  a  right  and  true  deli- 
very of  the  cargo  agreeably  to  bills  of  lading,  and  there 
end  tbe  roj^gd.    Then  followed  covenants  by  the  plamtiff 
to  allow  the  defendant  lay  days  at  Honduras,  for  ihe  pur- 
pose of  loading  the  mahogany,  and  running  days  from 
thence  to  Norfolk  and  back— In  consideration  whereof, 
the  defendant  as  freighter  covenanted  to  load  and  unload 
die  ship  in  the  manner  and  within  the  periods  limited, 
and  ioLt  be  would  well  and  truly  pay  or  cause  to  be  paid 
to  the  plaintiff  freight  for  the  said  two  cargoes  of  mabo- 
gaoy  and  dye-wood  as  ibllows :  that  is  to  say,  for  the 
first  of  the  said  cargoes  to  be  discharged  at  Norfolk,  at 
die  rate  of  £S.  8«.  sterling  per  ton,  of  four  hundred  and 
eighty  superficial  feet,/feigAe  vuasuremenU  and  for  dye- 
wood  at  the  rate  of  £\.  14s.  per  ton,  of  twenty  hundred 
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weight,  together  with  ti.  Od.  per  thousand  feet  mahogany, 
and  U.  per  ton  of  dje-wood,  for  primage,  and  also  the 
aum  of  U,  6<L  per  ton,   upon   the  whole  of  the  said 
cargo  for  port  charges;  such  freight,  primage,  and  port 
charges  to  be  paid  upon  a  right  and  true  delivery  of  the 
said  cargo  by  approved  bill  or  bills  of  exchange  on  lj>n'' 
don,  payable  at  ninety  days  sight ;  and  for  the  said  secoud 
cargo  to  be  dischaiged  in  the  port  of  London^  at  the  rate 
of  £5  per  like  ton,  of  four  hundred  and  eighty  super- 
ficial   feet   of  mahogany,    and  .£2.   10s.  per  like  ton, 
twenty  hundred  weight  of  dye-wood  at  the  King's  Beam, 
together  witli  the  same  allowances  as  thereinbefore  men- 
tioned^ for  freight,  primage,  and  port  charges  ;  the  said 
last  mentioned  freight,  primage,  and  port  charges,  to  be 
paid  in  manner  following, — One  full  and  equal  third  part 
thereof  on  a  right  and  true  deliveiy  of  the  said  cai^o, 
and  the  remainder  by  approved  bill  or  bills  of  exchange, 
.  Iiayable  three  months  after  that  period.    The  plaintiff 
tb^n  averred,  that  the  ship  set  sail  and  proceeded  for  Cork^ 
'  thence  for  Barbadoes,  and  thence  for  the  Bay  of  Hoth 
duras ;  where  she  arrived  on  the  4th  of  August,  and  i e- 
ceived  from  the  agents  of  the  freighter  a  full  and  com- 
plete cargo  of  mahogany,  together  with  a  sufficient  quan* 
tity  of  dye-wood  to  fill  up  the  broken  stowage;  that  she 
then  proceeded  to  'Norfolk,  where  she  arrived  on  the 
28th  of  November.    That  a  right  and  true  delivery  of  die 
cargo  was  there  made  agreeably  to  bills  of  lading,  and 
that  on  such  delivery  the  sup  of  ^697.  5«.  9d.  being  at 
the  rate  of  £S,  81.  sterling  per  ton,  of  four  hundred  and 
eighty  superficial  feet,  freight  measurement,  for  each  ton 
of  the  said  cargo  of  mahogany  so  laden  and  delivered  as 
aforesaid,  and  at  the  ratp  of  ,£l.  14^.  per  ton,  for  each 
ton   of  twenty  hundred  weight  of  the  said  dye-wood  so 
laden  and  delivered,  became  due  and  payable  from  the 
defendant  to  the  plaintiff;  and  also  the  further  sum  uf 
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£i2    18s.  8J.  being  2f.  6d.  per  thousand  feet  of  tnabo- 
ginj,  and  Is.  per  ton  of  dje*wood  for  primage ;  and  also 
t  further  sum  of  ^l6.  lis.  Sd.  being   Is.  6d.  per  ton, 
upon  the  whole  of  the  cargo  for  port  chaiges,    which 
several  sums  amounted  in  the  whole  to  JPl2fi.  15s.  Sd.  The 
plaiDtiff  then  averred  a  general  performance  of  the  cove- 
nanta  contained  in  the  charter-party  on  bia  part,  and  as- 
signed for  breach,  that  the  defendant  would  not  pay  the 
Slid  sam  of  £796.  15s.  Sd.  on  such  right  and  true  delivery 
of  the  first  cargo  by  approved  bill  or  bilk  of  exchange  on 
London,  payable  at  ninety  days  sight,  or  otherwise  how- 
soever.   The  plaintiff  th^n  assigned  other  breaches ;  for 
not  loading  a  complete  cargo  of  mahogany  at  Honduras, 
foT  London  \  for  detaining  the- ship  on  demurrage  over  and 
above  the  lay  days  mentioned  in  the  charter-party ;  and 
for  not  loading  and  unloading  her  within  the  periods  therein 
contained. — ^The  defendant  pleaded,  first,  non  est  factum  : 
Secondly,  as  to  so  much  of  the  breach  first  above  as- 
signed^ as  related  to  the  non-payment  of  freight  in  respect 
oi  the  mahogany  in  that  breach  mentioned ;  that  long  be- 
fore  and  at  the  time  of  making  the  charter-party  in  the 
dechralion  mentioned,  it  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  the  constant  and  establisfied  course 
and  usage  of  commerce  with  Honduras,  and   the  custom 
between  the  owners  and  masters  of  ships  or  vessels,  and 
the  freighters  thereof,  under  charter-parties,  upon  freight . 
payable  according  to  freight  measurement,  at  and  after 
any  certain  rate  by  the  ton,  reckoned  according  to  freight 
measumment,   that  the  owner  or  master,  or  his  agent,  in 
that  behalf,  receiving  a  cargo  of  mahogany,  or  other  wood 
at  Honduras,  on  board  any  ship  or  vessel  to  be  carried 
from     thence    upon  freight,  payable    as    before    meur 
tioned,  to  make,  or  cause  to  be  made,  for  ascertaining  tha 
amount  of  such  freight,  a  measurement  of  such  mahogany, 
or  other  wood,  called  ^  freight  measurement,  and  to  pro- 
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duce  and  shew  to  the  said  freighter  or  his  agent,  an  ae- 
eount  of  the  freight  pajaUe  for  the  same,  according  to 
such  measarement,  before  payment  is  made  of  the  fieq^t 
of  such  mahogany  or  other  wood,  dther  by  approred  bill 
or  bills  of  exchange,  or  olfaemrise.  And  that  although 
'  die  commander  of  die  ship  Fwtttm  did  receite  and  take 
on  board  the  said  ship  at  H<mdurah  mch  caigo  as  in 
die  declaration  in  that  behalf  was  mentioned,  and  did 
proceed  therewith  to  Norfolk  aforesaid,  and  made  a  right 
and  true  delivery  diereof  as  in  the  said  dedaration  is  also 
mentioned ;  and  diat  although  die  defendant  bath  alwajs 
since  the  deUvery  thereof  hitherto  been  ready  and  vrilliiig, 
and  still  is  ready  and  wtllmg  upon  a  freight  measurement 
of  the  mahogany  comprised  in  such  cargo  being  made, 
and  an  account  of  die  freight  payable  for  the  same,  accord- 
ing to  such  measurement  being  produced  and  shewn  to 
faim^  to  pay  the  freight  diereof,  at  and  after  the  rate  men- 
tioned in  the  charter-party,  by  approved  biH  or  bills  of 
exchange  on  London  aforesaid,  payable  at  ninety  days 
right,  according  to  the  form  and  effect  of  the  said  charter- 
party  :  Yet  that  the  plaintift*  did  not  nor  would,  at  any 
time  before  the  commencement  of  this  suit,  nor  would  the 
master  of  die  said  ship  make  or  cause  to  be  made  a  freight 
measurement  of  such  mahogany,  and  produce  or  shew, 
or  cause  to  be  produced  or  shewn  to  the  defendant  or  his 
agent  in  that  behalf,  an  account  of  the  freight  payable 
for  the  same,  accordmg  to  such  measurement;  but  on  the 
contrary  each  hath  hitherto  wholly  refused  and  neglected  so 
to  do,  whereby  the  defendant  had  been  prevented  from  well 
and  truly  paying,  or  causing  to  be  paid,  to  the  {daintiff, 
freight  for  the  said  mahogany,  by  approved  bill  or  bills  of 
exchange  on  London,  pajable  at  ninety  days  sight,  accord- 
ing to  the  form  and  effect  of  the  said  charter-party : 
Thirdly,  that  although  the  commander  did  make  a  right 
and  true  delivery  of  the  cargo  of  mahogany,  togedier  with 


IN  THB  FIFTY-BIOHTH  TBAR  OF  GEO.  111. 


the  dje-wood  at  Vhrfotk,  m  in  Ibe declaration  mentioBed: 
And  altiiotf^  the  defendant  hath  always  aince  the  delivery 
thereof  hitherto,  been  ready  and  wilUug,  and  still »  ready 
and  willbg  upon  having  an  account  of  the  freight  nea- 
Moement  of  such  mahogany  produced  and  shewn  to  him 
by  the  {iluntiff  or  his  agent,  to  pay  the  freight  thereof  at 
end  after  the  rate  in  die  charty-party  mentiotted,  by  ap- 
|Meved  bill  or  bills  of  eichaoge  on  Londbf^  payable  at 
flbety  days  sight,  according  to  dbe  form  and  effect  of  the 
Slid  charter-party :  And  although  it  was  the  duty  of  the 
plsinliff  or  his.agent,  to  have  produced  and  shewn  to  the 
definduit  or  his  agent  m  that  behalf,  a  fre^t  measure- 
sMDt  thceeof,  fer  the  purpose  of  ascertaining  .the  amount 
of  the  fre^t  payable  for  the  si^e:  Yet  that  the  friaiR- 
tiff  did  not,  nor  would,  nor  did,  nor  would  any  agent  for 
Urn  at  any  time  before  the  coauneacement  of  this  suit 
prodnoe  sod  shew,  or  cause  to  be  produced  and  shewn  to 
the  defendant  tv  his  agent  in  that  behalf,  an  account  of 
the  freight  measurement  of  such  mahogany,  or  any  part 
thereof  or  give  diem  notice  of  the  amount  of  freight 
pajabie  for  the  same  according  to  such  freight  measure- 
ment as  aforesaid;  but  that  the  plamtiff  had  hitherto 
wholly  neglected  and  refused  so  to  do,  whereby  the  de- 
fendant had  been  prevented  from  well  and  truly  paymg, 
or  causing  to  be  paid  to  the  plaintiff  freight  for  the  said 
anhogany,  by  approved  bill  or  bilk  of  exchange  on  Lon- 
don, payable  at  ninety  days  sq;ht,  according  to  the  form 
of  the  chaner-party. 

There  were  five  other  pleas  as  to  die  other  breaches 
assigned  in  die  declaration,  on  which  issue  was  joined. 
The  plamtiff  demurred  to  the  second  and  third  as  above 
stated,  and  the  defendant  joined  in  demurrer.  Hie  cause 
now  came  on  for  argument,  when 
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Mr.  Serjt.  Bat^  for  the  plamtiff,  contended,  that  both 
these  pleas  were  bad,  and  afforded  no  answer  to  the  de 
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claration.  That  the  supposed  condition  precedent  of 
delivering  the  freight  measurement  could  not  be  added 
to  the  charter-party  on  which  alone  the  action  was 
founded.  Although  such  custom  might  exist  at  Hon- 
duraa,  still  it  was  no  answer  to  the  declaration.  The 
parties  can  only  look  to  the  deed  on  which  the  action 
is  brought,  and  cannot  introduce  a  custom  wholly  foreign 
to  it,  for  such  usage  is  thereby  wholly  eicluded*  All 
the  plaintiff  stipulated  for,  was  to  make  a  true  deliTery 
of  the  respective  cargoes,  according  to  bills  of  lading; 
and  the  defendant  -has  admitted  by  his  pleas,  that  such 
delivery  has  been  made ;  but  still  he  has  insisted,  that  by 
the  custom  at  Honduras,  the  former  was  bound  to 
make  out  an  account  of  the  freight  measurement.  The 
case  of  Yeats  v.  Pirn  (a)  expressly  decided,  that  an  usage 
of  trade  could  not  be  set  up  in  contravention  of  an  ex- 
press contract.  The  contract  there,  was  not  under  seal, 
but  here  the  usage  is  wholly  excluded  by  the  terms  of  the 
charter-party ;  as  on  a  true  delivery  of-  the  cargoes  the 
plaintiff  was  entitled  to  freight.  Tlere  too  the  usage  was 
not  in^  direct  contravention  to  the  contract,  but  here  it  is. 
An  usage  cannot  introduce  a  new  obligation  on  the  parties, 
but  can  only  be  resorted  to,  to  explain  any  ambiguity  that 
may  arise  on  the  face  of  the  obligation.  Although  it  might 
be  the  duty  of  the  agent  of  the  owner  to  produce  an  ac- 
count or  note  of  the  freight  measurement  to  the  freighter, 
still  such  note  must  be  considered  as  a  mere  matter  of  form, 
for  if  it  were  not  given,  it  cannot  be  contended  that  the 
freight  would  be  thereby  forfeited.  The  custom  is  not  even 
noticed  in  the  second  plea,  but  it  is  merely  stated,  that  it 
was  the  duty  of  the  plaintiff,  or  his  agent,  to  have  pro- 
duced a  freight  measurement.    Such  duty  could  depend 


(«)  2  Marsh.  141, 
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only  on  the  coveoanU  in  the  charter-party,  4ind  all  that  the 
plaintiff  was  required  to  do  thereby,  was  to  deliver  the 
cai^oes.  That  plea  therefore  is  at  all  events  not  main- 
taioahle.  Even  admitting  the  usage  to  have  effect^  can  it 
be  considered  as  a  condition  precedent  ?  If  not,  it  affords 
DO  bar  to  this  action.  Jn  Boone  v.  Eyre  (a),  Lord  Mdns" 
field  laid  down  the  distinction  as  clear,  that  '*  Where  mu- 
tual covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to 
the  other.  But  where  they  go  only  to  a  part,  as  where  a 
breach  may  be  paid  for  in  damages,  there  the  defendant 
bas  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent."  This  principle  has  been  since  fully 
recogused  and  adopted.  In  Havelock  v.  Geddes  (&),'it 
was  hdd,  that  a. covenant  in  a  charter-party,  that  the 
owner  should  a(  his  expence  forthwith  make  the  ship  tight 
and  strong  of  a  voyage  for  twelve  months,  and  keep  her 
so,  was  not  a  condition  precedent  to  the  recovery  of 
freight  after  the  freighter  had  taken  the  ship  into  his 
service,  and  used  her  for  a  certain  period,  but  that  if  the 
freighter  were  afterwards  delayed  or  injured  by  the  neces- 
sity of  repairing  her,  he  had  his  remedy  in  damages.  Tliat 
was  a  much  stronger  case  than  the  present,  because,  if  the 
ship  were  not  made  sea-worthy,  the  whole  cargo  would 
be  put  in  hazard.  Here,  the  defendant  has  received  no 
injury,  and  the  usage  relied  on  by  him  cannot  be  set  up, 
neidier  can  it  be  considered  as  a  condition  precedent. 


1818. 


GiBBOH 

YouNcr. 


Mr.  Segt.  Leri$,  corUrd. — ^This  case  will  neither  ovcr- 
tam  nor  infringe  on  any  previous  decision.  It'embraces 
no  question  as  to  a  condition  precedent,  or  forfeiture  of 
freight,  but  depends  entirely  on  the  intention  of  the  par- 


(a)  I H.  BL  273,  H.. 


-(6)  10  Ea$t.  555. 
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IBM.  ties.  The  only  prnt  is,  whether  hj  the  terms  of  Ae 
chaiter-psartyi  as  ihe  ship  was  to  be  eauployed  in  a  par- 
ticidar  trade,  atid  aocetdiag  to  a  eertaiii  usage,  sometbiiiB 
Y^imG.  'vvas  not  requked- to  be  dofte  by  the  phdotiff  )m  owner,  not 
as  a  condition  precedent,  but  whether  he  coidd  rsqaire  die 
deiendant  to  give  approved  l^ls  for  the  freight  before  Ae 
measurement  had  been  ascertained.  The  defendant  has 
slated,  that  by  the  usage  at  Honduras^  an  account  of 
freight  mts  of  mich  measursmenl  was  required.  Hie 
freight  for  the  first  caigo  was  covcttanted  to  be  paid  at 
Ae  rate  of  £s.  Bs*  per  too  of  four  hundred  enpeiioial  feet 
of  .mahogany,  freight  measurement,  on  a  true  deihrery  of 
Ae  cargo.  How  was  that  measurement  to  be  ascer- 
tainedf  Not  by  bills  of  lacynlg;  nor  OQ  payment  of 
freight,  for  the  practice  requires  that  the  owner  shouM 
then  be  acquainted  with  such  measurement  But  by 
the  known  and  established  usage  at  Heiuiiifvt,  it  was 
the  duty  of  the  owner  or  his  agent,  or  die  master  of 
the  vessel,  to  asoertab  it,  and  shew  the  frei^er  an  ac- 
count thereof,  before  he  b  bound  to  pay  for  the  same 
^her  by  bills  or  otherwise.  The  pbintiff  should  not 
have  demurred,  fiy  so  doing,  he  has  admitted  the  usage. 
He  should  have  taken  issue  on  those  pleas,  as  the 
custom  was  purely  a  matter  of  fact  to  be  determined  by  a 
Jury.  This  case  bears  no  resemblance  to  those  of -£oofie 
V.  Eyr$,  and  Havehck  v.  Geddes,  as  there  is  no  question 
as  to  a  condition  precedent,  for  the  plaintiff  has  adaHtted 
diat  it  was  incumbent  on  him  to  ascertam  the  measure* 
ment,  and  the  amount  due  to  the  definKlant  for  frs^t. 
Although  the  owner  might  not  be  reqaked  to  do  so,  stiU, 
as  he  has  admitted  the  usage,  it  is  imamterkl  whether  it 
Were  done  by  one  party  or  the  other.  If  the  defendaait 
insists  that  it  was  incumbent  on  the  plaintiff  to  do  so, 
how  can  he  deny  it  i  The  principle  on  which  the  case  of 
Yeats  V.  Pfni  was  decided,  was  perfectly  i%ht,  hut  it  is 
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vhoUy  iMpiriicBUelotlie  presenti  Mthecfaafter-party  wu 
akogelfaer  uleol  aa  to  ^riuch  of  the  parties  were  bound  to 
Mke  the  meMoremeiity  it  must  coofleqaen^  be  mferred 
fam  the  contract,  that  it  might  be  made  either  by  the  one 
« the  other.  Omvenikmes  vmeuni  t^em.  Am  therefore 
iboeii  no  inconsbtency  in  the  defendantfs  pleas,  dtfioo^ 
thfjeH^appcar  to  be  equifocal  on  the  lace  of  them, 
HiBi  as  Ike  piatntiff  by  demurring,  has  admitted  die  usage^ 
aai  SI  the  measurement  must  be  made  either  by  Urn  or 
the  defendant  the  latter  is  not  bound  to  gi?e  b3b  for  the 
peyoMBtof  the  freight,  untU  such  measurement  be  duly 
Imade. 


rank 


GiBBOvr 
Yovifa. 


Nr.Seqt  BeU,  m  reply,  was  stopped  by  Ae  Court. 


I^MdCUef  Justice  GiB08. — The  us^p  does  not  ap- 
pcarinilMtf  to  be  unreasonable,  but  die  Court  can  only 
look  lo  &e  terme  insetted  in  die  ori|pnal  contract  between 
the  parties.  If  the  usage  be  well  pleaded,  and  aflford  a 
iq;al  answer  to  die  fduntiff's  dedaration,  it  is  quite  clear 
theft  it  ttUNmis  to  a  condition  pmcedent,  because  it  must 
he  infcned  that  the  account  of  the  measurement  of  the 
nakigmysiiDttld  be  delivered.bythephdndflP  to  the  d&* 
fsBchBt,.  before  he  was  bound  to  pay  freight,  and  it  must 
BSQenafi^  amount  to  a  stipulation,  dmt  no  freight  should 
be  payable  until  such  account  were  aetualty  delttefed. 
It  is  equally  dear,  that  if  there  were  a  stipulation  of 
diet. sort  cosilained  in  the  charter-farty,  it  would  be  a 
condilion  precedent.  But  there  is  no  question  of  that 
t«t:iu.tfae  present  case.  The  only  point  is,  whether  the 
dflfeadant  can.now  avail  himself  of  this  usage.  A  written 
BNVQvtile  io^trument  may  be  eiplained  by  usage,  but 
camMd  b^  nkend,  nor  can  any  new  terms-  be  introduced 
to  faqr  die  natui^  of  die  original  conUract.  The  teiwis  of 
theL  naapB.  pleaded  by  the  defendanli  materially  affect  die 
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plaintiff's  case,  edgI  add  to  the  stipulations  contained  io 
the  charter-party.  By  that  instrument,  the  freight  was  to 
be  paid  according  to  measurement.  That  was  purely  a 
question  of  evidence  to  be  adduced  at  the  trial,  and  which 
ought  to  have  been  there  explained,  and  the  Jury  would 
have  determined  whether  the  usage  were  good  or  not.  It 
might  then  be  admissible  to  explain  the  nature  of  tbe 
original  contract  between  the  parties.  My  Brother  Lem 
has  very  judiciously  put  the  case  on  that  ground.  If  the 
usage  were  introduced  by  the  defendant,  merely  to  explain 
the  terms  on  which  tbe  measurement  was  to  be  made,  the 
question  would  have  been,  whether  it  was  a  good  usage. 
The  defendant  has  merely  stated,  that  it  ^'as  the  custom 
at  Honduras,  for  the  owner  or  master  to  make  a  measure- 
ment to  ascertain  the  amount  of  the  freight ;  and  produce 
and  shew  an  account  of  the  freight  payable  for  mahogany 
or  other  wood,  before  payment  was  made  for  such  freight. 
But  this  usage,  sis  it  stands  at  present,  leaves  the  actual 
measurement  in  the  same  obscurity  as  it  was  before.  The 
defendant  stipulated,  by  the  charter-party,  to  pay  freight  on 
a  true  delivery  of  the  cargo ;  although  it  might  have  been 
the  duty  of  the  master  to  have  furnished  him  with  a 
written  account  of  the  freight  measurement,  sUlI,  as  such 
usage  introduces  new  terms,  foreign  to  the  charter-party 
originally  entered  into  between  the  parties,  I  think  it  was 
not  admissible  in  the  defendant's  pleas. 


Mr.  Justice  Dallas. — 1  am  of  the  same  opmion. 
The  general  rule  of  law  is  xlear,  namely,  that  a  party  to 
a  deed  is  wholly  precluded  from  shewing  a  condition  con- 
*  trary  thereto,  if  such  condition  be  not  expressed  on  the 
&ce  of  the  instrument.  It  has  been  long  estabUsbed, 
that  both  policies  of  assurance  and  charter-parties  of 
affreightment  must  be  construed  according  to  mercantile 
usage.     But  there  are  no  terms  in    this  charte^party 
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applicable  to  the  aiBtom  relied  on  by  the  defendant. 
Wbat  are  the  terms  of  the  original  contract?  That  the 
freight  should  be  payable  according  to  freight  measure-. 
meat  This  has  no  definite  meanings  it  was  purely  a 
question  of  mercantile  usage,  by  which  the  amount  of  the 
aim  to  be  paid  for  freight  measurement  was  to  be  ascer^ 
tained  and  regulated.  That  would  necessarily  let  in 
eridence  at  the  trial  to  explain  tlie  terms  of  the  original 
contract.  The  validity  of  this  custom  might  have  been 
diere  folly  ascertained.  I  therefore  completely  agree  with 
myLonl  Chief  Justice,  and  think  the  plaintiff  is  entitled 
to  jodgment. 
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Mr.  Justice  Pabk  <ioicurred. 

Mr.  Justice  BuBBOUOH. — It  is  clear  that  the  third 
plea  is  bad  at  all  events,  it  merely  states,  that  it  was  the 
duty  of  the  plaintiff  to  deliver  a  freight  measurement* 
If  it  were  held  to  be  otherwise,  the  Court  might  as  well 
detennioe,  that  a  person  is  bound  to  give  a  bill  of  ez- 
ciMmgefor  a  certain  amount,  before  he  knows  in  what 
sum  he  is  indebted. 

Judgment  for  the  plaintiff. 


Ballam  v.  Pbice  and  Payne. 


Friday, 
April  24. 


Ma.  Serjt.  Copky^  on  a  former  day  in  this  Term,  had  Jhe  plaintiff 

obtained  a  rule  nisi,  that  the  defendant.  Price,  might  be  ^^^J^^^^g. 

pass  against 
two  defendants.    Both  were  arrested  on  a  joint  ca.  sa,  for  the  amount 
of  the  damages.    One  was  discharged  on  giving  a  promissory  note  to  the 
plaintiff,  payable  by  instalments : — Held  that  this  operated  to  discbarge 
ike  other. 
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Baixam 

Pricb 


diacharged  out  of  the  custody  of  the  Warden  of  the  Fkei, 
oa  an  affidatit  which  stated  that  i>oth  the  defendants  bad 
been  anrested  upon  a  joint  capias  ad  taiisfaciendum  for 
£61,  being  the  amount  of  a  verdict  and  costs  obtained 
andPATNB.  ugBUist  them  by  the  present  pkintiflf  in  an  action  of 
trespass;  and  that  Payne  had  been  discharged  out  of 
custody,  on  having  given  a  warrant  of  attorney,  to  pay 
the  whole  amount  of  such  verdict  and  costs,  by  monthly 
instalments. 


Mn  Seqt  Ofulom  now  shewed  cause,  on  an  affidavit, 
stating^that  Payne  had  not  given  a  warrant  of  attorney, 
but  that  he  had  obtained  his  dischaige  on  givmg  a  joint 
and  several  promissory  note  of  himself  and  one  Redman, 
for  the  amount  of  the  damages  and  costs  of  the  action, 
together  with  the  costs  subsequently  incurred,  payable  by 
instalments  of^l  10s.  pef  month,  for  the  first  three 
months,  from  the  date  thereof,  and  after  the  expiration  of 
diat  time,  at  «££  per  mondi,  until  the  whole  was  paid  ; 
and  that  if  de&ult  was  made  in  payment  of  either  of  the 
instalments,  that  the  plamtiff  might  sue  for  die  foil 
amount,  or  for  so  much  thereof  as  should  remain  unpaid. 
He  contended,  that  aldiough  it  was  bud  down  in  the 
case  of  Clarke  v.  Clement  (a),  that  if  the  pbuntiff  consent 
to  discharge  one  of  several  defendants  taken  on  a  joint 
ca,  sa*,  he  cannot  afterwards  retake  him  or  any  of  the 
others,  yet  that  the  defendant  there  undertook  to  lender 
himself  on  a  given  day,  if  he  did  not  pay  die  debt  in 
the  mean  time.  That  in  hci  amounted  to  a  release. 
In  Merryweather  v.  Nisan  (6),  a  distinction  was  dnwa 
between     cases   of   assumpsit    and    tort;  and    it 


(a)  6  Term  Rep,  695 (h)  8  TemRep.  188. 
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there  established,  that  one  of  .several  jobt  wrong  doers, 
who  has  been  compelled  to  satisfy  the  entire  damage 
sostaioed,  cannot  claim  contribution  against  the  others. 
Here  the  original  action  was  trespass,  and  therefore  the  dis- 
charge of  Payne  will  not  operate  on  the  defendant  Priu. 
Besides  Payne  merely  gave  a  contingent  security  payable 
hjr instalments;  the  plaintiff  therefore  had  a  right  to  detain 
Price  in  custody,  until  the  whole  of  these  instalments  had 
been  doly  paid.    But, 
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Per  Curiam.  It  is  quite  clear  that  the  dischaiga  of 
one,  operates  as  the  .release  of  both  the  defendants. — 
The  plaiotiff  cannot  be  entitled  to  receive  his  damages 
twice,  nor  can  he  have  double  satisfaction.  Having  ob- 
tained judgment  against  both  the  defendants,  he  took  the 
promissory  note  of  one  in  full  satbfaction  of  die  deht« 
His  therefore  operated  as  a  dischaige  of  both. 

Rule  absolute  (a). 


(«)  Sm  ilUui  V.  BaUUj  6  Ea^,  147,  where  it  was  held, 
that  a  discharge  under  an  insolvent  act,  of  one  of  two  joint 
defeDdants  in  execution,  would  not  operate  to  discharge  the 
other,  the  release  of  the  former  not  being  with  the  actual 
ooBseat  of  the  ptaintiff. 


Greemaway,  Vouchee.  Fridqr, 

AprU  M. 

Mr.  Serjt.  Htyncod  moved/  that  this  recovery,  wiiich  A  recovery 

m  suffered  in  1803,  might  be  amended,  bj  inserting  die  "'^^  j^|^ 

suBstitutmg 
the  pailsb  of  ^.  for  B.,  if  the  deed  to  lead  the  uses*  comprehends  all  the 
estates  of  the  demandant,  situate  in  the  county  where  such  parishes  lie. 

▼OL.  II.  R 
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1818,  parish  of  Rushton,  instead  of  Royslon,  on  an  affidavit  of 

Gre^laway  ^^  steward  of  the  Earl  of  Galwcnf,  who  was  living  when 
Vouchee.  the  recovery  passed,  and  who  has  always  received  rents 
for  him  since ;  and  which  stated  that  it  was  the  intention 
of  the  parties  to  include  all  his  Lordship's  estate  in  the 
county  of  York;  and  that  he  had  no  property  in  Royston, 
but  in  the  parish  of  Rushton.  As  the  deed  to  make  the 
tenant  to  the  pracipe,  comprehended  terms  sufficient  to 
pass  all  the  Galway  estates  in  Yorkshire. 

Fiat: 


Monday, 
April  27. 


Kemp  v.  Richardson. 


In  a  declara-     This  was  an  action  of  trespass.    The  declaratioD  con- 

pMs,^coSn.  ^"^  ■"  ^^"°^'  ^®  ^*'^  •"^  ^^""^  ^^  which  were 
ing  six  counU,  founded  on  the   statute   8  Hen.  6.  c.  Q.   s.  6,  for  a 

two  onhr  were  forcible  entry,  in  the  one  of  which  it  was  aliedged,  that 
fonnded  on  the    i       i  •    •/r  o    ' 

Stat  8  Hen.  6.    "®  plwnuff  was  tenant  from  year  to  year  only,  and  the 

c.  9.  t.  0.  other  was  framed  on  a  possession  generally,  without  aver- 

haJSJ^^ne  »«•>«•»«*  a  freehold.  The  defendant  suffered  judgment 
by  default,  the  by  default;  a  writ  of  inquiry  was  afterwards  executed, 
plaintiff'  oh-  and  the  plaintiff  obtained  ^30  general  damages,  and  stx- 
dma^Sn'?  P®°^®  ^^^'  ^^  prothonotary  on  the  taxation  of  the 
writ  of  in-  costs  of  increase,  considered  the  plaintiff  as  entitled  to 
quiry,  Mid  fid.  treble  costs^  and  allowed  them  on  the  whole  of  the  de- 
costs  having  ^laration,  without  making  any  distinction  as  to  any  par- 
been  taxed  for  ticular  counts  therein, 
the  plaintiff  on 

f "tfc  d^^cW  ^-  S^^^-  ^""^^^^^  ^°  *  ^^™^^  d^y  ^  *«  Term,  had 
tion.— Held,  obtained  a  rule  nisi,  that  it  should  be  referred  back  to 
that  he  was 

not  entitled  thereto,  but  could  only  enter  bis  judgment  on  the  counts  at 
common  law,  and  with  single  costs. 
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the  protboDotary  to  review  his  tazationy  on  two  objec-  1818. 

tiona.     First,  that  the  damages  having  beeo  taken  gene-         Kemp 

rally,  the  plaintiff  was  not  entitled  to  enter  his  judgment  v. 

for  treble  damages,  under  the  sUtute ;   and  secondly,  Richardsoh. 

That  the  statute  merely  protected  persons  who  might  be 

disseised,  or  have  freeholds,  and  did  not  extend  to  tenants 

for  yean.     That  at  all  events  the  prothoootaiy  ought  only 

to  hive  taxed  treble  costs  upon  those  counts  which  were 

foisnded  on  the  statute,  and  not  generally  on  the  whole 

dedantion. 

Mr.'Seijt  Bbmet  now  shewed  cause.  Although  the 
counts  in  thedechration,  founded  on  the  statute,  might  have 
been  insufficient  in  point  of  law  for  the  plaintiff  to  have 
maintained  his  action,  still  it  can  afford  no  ground  of  ob- 
jection as  to  the  taxation  of  costs.  The  defendant  might 
have  demnrred.  But  the  fourdi  count  did  not  state  what 
estate  the  plaintiff  had  b  the  premises,  it  may  therefore  be 
presumed  be  had  a  freehold.  Though  there  were  several 
counts  in  the  declaration,  the  finding  was  general,  and  the 
plaintiff  dierefore  was  entitled  to  the  costs  as  taxed.    But, 

Per  Curiam.  Two  counts  of  the  declaration  only 
were  founded  on  the  statute,  the  phiintiff  therefore  cannot 
be  eolitied  to  treble  costs  on  the  whole  of  the  declaration. 
Sach  costs  were  only  recoverable  by  operation  of  the  sta- 
tttte(a),  and  under  these  circumstances  we  think  the  plain- 
tiff is  entided  to  enter  his  judgment  on  die  counts  at  com- 
■K»  law  alone,  and  vridi  single  costs. 

Rule  absolute  accordingly. 


(a)  See  Brooke's  Ahridgmemt.     Action  on  the  Statute, 
W.8.|d.l7. 


Rfi 


240 


CAflBfl  IN  BAtTBR  TBRW^ 


1818. 


Wednesday, 
April  29. 

Where,  by  a 
marriage  set- 
tlementy  the 
tniBtees  coYe- 
nanted  to 
permit  the 
tmsband  to 
receive  during 
his  life,  the 
dividends  aris- 
ing from  bank 
stock  vested  in 
their  names — 
If  the  husband 
become  bank- 
rapt,  and  the 
trnstees  autho- 
rise a  third 
person  to  re- 
ceive the 
dividends  and 
pay  them  over 
to  the  bank- 
rupt's wife, 
they  are  liable 
to  his  as- 
'  signee  in  an 
action  for 
money  had 
and  received. 


AllbNi  Assignee  of  Pbior,  a  Bankrapt,  t.  Impbtt 
and  NicHOLLs. 

This  was  an  action  of  ammpni  for  money  liad  and  re* 
ceived.    The  declaration  contained  two  sets  of  coma^ 
the  one  alleging  a  promise  by  the  defendants  to  the  bank- 
rapt  before  the  bankruptcy,  and  the  other  to  the  plabtiffs 
as  assignees  since.    At  the  trial  of  the  cause^  before 
Mr.  Justice  DaUas,  at  Guildhall,  at  the  Sittings  after  the 
last  Termi  it  appeared  that  the  defendants  were  appointed 
trustees  in  a  marriage  settlement,  entered  inlo  by  the 
baokrapt  on  his  marriage,  by  which  it  appeared,  that  Ae 
fother  of  the  wife  bad  given  her  £l,9IOO,  by  having  paid 
her  ^800  before  the  marriage^  and  given  her  bis  pro- 
missory note  for  the  remainder,  with  interest,  at  the  rate 
of  five  per  cent.    And  it  was  agreed  between  the  parties, 
that  the  sum  of  ^600,  part  of  the  said  sum  ofi!80Q, 
should  be  laid  out  in  the  purchase  of  «£897«  St.  1  Id.,  four 
per  cent,  bank  annuities,  ip  the  names  of  the  defendants^ 
and  that  the  wife  should  ako  assign  to  them  the  pro- 
missory note  due  to  her  from  her  father,  upon  the  follow- 
ing (among  several  other)  trusts,  viz.  That  the  said  sufli 
of  «£B97.  3i.  lid.  so  vested  in  the  defendants,  was  to  be 
held  in  trust  for  the  wife,  her  executors,  admhustratorsy 
and  assigns,  until  the  intended  marriage  should  be  so- 
lemnized^ and  from  and  after  the  solemnization  thereof, 
upon  trust,  that  they  should  permit,  suffer,  authorise,  and 
empower  the  husband,  and  his  assigns,  to  take  and  receive 
all  the  dividends,  interest,  and  produce  arising  and  being 
made  from  the  said  bank  annuities,  to  and  for  his  and 
their  own  proper  use  and  benefit,  for  and  during  the  term 
of  his  natural  life ;   and  after  his  decease,  tiiere  was  a 
similar  power  given  to  the  wife,  and  after  their  respective 
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deaths,  tke  defendants  had  it  b  trust,  to  be  dit ided  among 
their  issue.    And  further^  that  the  promissory  note  was 
asngoed  to  the  defendants  in  trust,  that  they  should  pay 
and  apply,  to  ihe  husband  and  has  assigns,  all  and  singular 
the  ielerest  and  produce  arising  or  beii%  made  therefrom, 
to  and  for  bia  and  their  oira  premier  use  and  benefit,  for 
Old  daring  ibe  term  of  the  natnral  life  of  bis  wife*    The 
deed  then  contained  similar  provisions  in  case  of  his  death, 
u  to  the  moaey  above  vested.     By  virtue  of  this  setde- 
Bwat,  the  defendants  possessed  themselves  of  the  sum 
of  ^600^  which  was   laid    out    in    the    purchase    of 
i£997.  Si.  1 1^,   four  per  cent,  bank  annuities,  on  the 
^thNaven^er,  1798,    upon    the    trusts  of  the    deed. 
Theyabo  oblmned  the  promissory  note  therein  mentioned, 
for  jf 400,   upon  which  they  received  the   interest  regu- 
Isrly,  until  it  was  paid  off,  on  the  17th  Nfrt^ember,  1802, 
when  they  purchased  the  sum  of  .£469.  5$.  Ud.  like  stock, 
making  in  the  whole  the  sum  of  «£  1,386.  9^.  lOd.  four  per 
cent,  hank  annuities,   standing  in   their   names  on  the 
trusts  ef  the  settlement,  yielding  an  annual  dividend  of 
£55.  9f.  2J.  which  the  defendants  permitted  the  bankrupt 
to  receive  until  a  commission  was  issued  against  him, 
which  took  place  on  the  20th  of  December,  1815.    On 
the  £6th  olAugusi,  18 16,   the  defendants  executed  the 
asaal  power  of  attorney  to  a  third  person  to  receive  the 
djfidends,  who  accordingly  acted  on  diat  power ;  and  in 
April  and  October,  1816,  he  received  two  half  years 
difidendf 9  which  he  paid  over  to  the  bankrupt's  wife,  and 
vx  April  1817|  he  received  another  half  years  dividend, 
(die  whole  aaounting  to  £20.  8s.  4d.,  dklucting  property 
ta\  which  he  pnd  to  the  defendant  Nicholk,  and  for 
the  recovery  of  which  three^  several   sums   the  present 
action  was  brought.    The  Learned  Judge  was  of  opinion, 
that  the  defendants,  as  trustees  under  the   settlement, 
were  liable  only  in  Equity,  and  th^t  the  present  action 


1816. 


AiXSN 

Impbtt  and 

Nk»OUiS. 
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1818. 


Allbn 

V. 

Impbtt  and 

NiCHOIXS. 


was  not  maintainable,  and  consequently  directed  a  noi»- 
suit. 

Mr.  Serjt.  Copley  in  the  course  of  the  last  term,  had 
obtained  a  rule  nist,  that  this  nonsuit  might  be  set  aside, 
and  a  verdict  entered  for  the  plaintiffs  for  «£80.  Ss.  Ad., 
and  he  cited  the  case  of  Moses  v.  Macferlan  (a). 

Mr.  Serjt.  Bhssei  now  shewed  cause,  and  contended, 
that  as  the  defendants  were  to  be  considered  as  cestuy  que 
use,  the  present  action  cotdd  not  be  maintained  by  the 
plaintiff's,  who  sued  as  trustees  for  the  bankrupt ;  that  the 
general  rule  of  law  was,  that  where  the  legal  estate  is 
vested  in  one  party,  and  the  equitable  interest  in  ano- 
ther, the  latter  cannot  maintain  an  action  at  law  against 
the  former;  that  the  principles  on  which  this  rule  was 
founded,  were  laid  down  in  Coke  Littleton  {b),  where  it 
is  said,  that ''  a  cestuy  que  use  bad  neither  jus  in  re  nor 
jus  ad  rem ;  but  only  a  confidence  and  trust  for  which 
there  was  no  remedy  by  the  common  law,  but  for  breach 
of  trust  the  only  remedy  was  by  a  bill  in  equity •''  The 
same  doctrine  is  laid  down  in  ChudleiglCs  case  (c),  and  in 
jPoorde  v.  Hosldns  {d).  Although  an  action  lies  to  recover 
money  had  and  received  from  trustees,  still  the  word  **  trus- 
tee''  is  in  itself  equivocal,  and  many  dicta  are  to  be  found 
with  respect  to  its  signification.  In  some  cases  a  bailee 
may  be  considered  as  a  trustee,  but  in  all  instances  the 
party  bringing  the  action  must  have  the  legal  right ;  and 
the  person  against  whom  it  is  brought  must  have  not  only 
the  jus  in  re,  but  jus  ad  rem,  Mr.  Justice  Black" 
stone,  in  treatmg  of  trusts  (a),  says,  "  there  are  some  which 


(a)  2  Burr.  1005.  S.  C.  1  Sir  fT.  Bl.  219. (6)  272  b. 

(c)  1  Rep.  121.  b. (d)  2Bulst.  336. (c)  VoL   III, 

page  432. 
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are  cognizable  m  a  Court  of  Law ;  as  deposits,  and  all  1818. 
manner  of  baOmenU ;  and  especially  dial  implied  contract,  ^'"^"^ 
80  Ughly  beneficial^  of  having  undertaken  to  account  for  ^^ 

money  feceiTed  to  another's  use,  which  is  the  ground  of  Impbti  and 
aa  action  on  the  case  aknost  as  univeisally  remedial  as  a  ^i<^k<>^i^* 
IhU  in  equity.^  Thai  position  is  not  to  be  doubted,  but 
then  the  party  who  brings  the  action  must  have  the  legal 
title  to  the  money  received,  and  in  that  case  only,  is  the 
defendant  to  be  considered  as  trustee.  The  case  of  Bart- 
Uu  V.  Hodgiom  (a),  is  in  favour  of  the  defendants,  where 
it  wu  held,  that  a  clause*  in  a  marriage  settlement,  stat- 
iif  ,  that  it  was  agreed  that ''  die  trustees  should  not  be 
chaigeable  with  or  accountable  for  any  money  arising  in 
eiecttdon  of  the  trusts,  but  what  the  person  so  to  be  account- 
able ahoold  actually  receive ;"  did  not  operate  as  a  cove* 
nant  by  the  trustees  to  be  answerable  for  what  they  might 
recme;  that  it  was  introduced  not  to  charge  but  to  dis- 
charge them,  and  that  therefore  the  liability  they  incurred 
by  a  breach  of  trust,  ranked,  as  usual,  only  as  a  simple  con- 
tract debt,  and  not  a  debt  by  specialty.  But  that  decision 
was  given  on  the  law  of  the  case,  and  the  Court  thought 
the  trustees  were  accountable,  but  not  as  under  a  covenant. 
Here  however  the  trust  arises  from  the  deed.  The  plain- 
tiff therefore  should  have  declared  in  the  deed,  and  not 
brought  the  present  action  for  money  had  and  received. 
The  whole  of  the  bankrupt's  property  was  vested  in  them, 
and  he  was  merely  entided  to  receive  the  dividends.  In 
Jtiy  V.  Parish  (b),  it  was  deterinined,  that  where  the 
obligation  arises  from  a  deed,  such  deed  must  be  speci6- 
cally  declared  on. 


Mr.  Seijt.  Copley  in  support  of  the  rule.    Two  objec- 
tions have  been  relied  on  for  the  defendants,  first,  that 


(a)  1  Term  Rep.  42. 


-(6)  1  NeiD  Hep.  104. 


Allen 
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1818.  the  present  action  is  not  maintabaUey  but  that  Ibe  plain- 

tiff's only  remedj  is  in  Equity.;  and  isecondlj,  diat  if  wj 
vrae  maintainable^  it  should  be  founded  cm  the  deed  of 
Impbtt  and  settlement.  But  no  action  could  be  brought  for  a  breach 
NicHOLLS.  ^f  ^^  covenants  contained  in  that  deed,  for  the  monej 
was  merely  to  be  laid  out  in  the  purchase  of  bank  stDdk» 
and  to  stand  in  the  names  of  the  defendants,  upon  tnut 
that  they  should  permit  and  empower  the  bankrupt  to  re- 
ceive the  dividends  arising  therefirom  during  his  life.  T)ae 
defendants  have  not  done  this,  but  have  appropriated  the 
dividends  contrary  to  the  deed.  The  bankrupt  should 
have  received  the  dividends  himself,  but  the  defendanis 
have  converted  it.  No  action  therefore  could  be  brought 
on  the  deed,  nor  was  the  plaintiff  obliged  to  resort  to  a 
Court  of  Equity ;  at  all  events  the  defendants  were  bound 
to  pay  such  dividends  either  to  the  bankrupt  or  the  plain* 
tiff  as  his  assignee.  If  on  application  being  made,  it 
should  appear  that  the  defendants  were  not  empowered  to 
receive  them,  then  tlie  plaintiff  would  be  obliged  to  file 
a  bill  b  Equity ;  but  as  they  had  in  fact  received  the  divi- 
dends, the  present  action  is  maintainable.  In  Bali  v. 
Montgomery  (a),  where  there  wa$  a  settlement  on  mar- 
riage, of  stock  belonging  to  the  wife  in  trust>  after  death 
of  the  wife  if  the  husband  survived,  to  him  for  life,  if  no 
issue,  the  whole  to  revest  in  the  wife,  with  power  of 
appointment,  if  none,  to  her  next  of  kin,  and  the  wife 
eloped  and  lived  in  adultery,  on  the  bill  of  the  husband, 
to  have  the  dividends  paid  to  him  during  their  joint  lives, 
I/>rd  Eldon  held  (&),  that  he  could  not  bring  an  actioi^ 
against  the  trustees,  but  for  money  had  and  received ;  and 
that  they  could  not  be  sued  at  law  unless  the  wife  had 
the  dividends  in  her  pocket.     Here  the  dividends  were 


(a)  2  Vesjun.  191..^ (6)  Id.  IW, 


IK  THK  riFTT*KIOflTH  YB4R  Of  GEO.  III.  245 

pMd  over  to  the  haddupt'i  wife.    The  defeodanU,  m         1818. 
timtocs,  were  mei^  empowcrtd  to  Heceife  Aem ;  thut       V^TTL 
dierefore  may  be  considered  as  a  bailment  both  at  Law  tnd  9, 

in  Eqoitfr.    The  tenns  of  the  trust  were  to  empower  the    Imfwtt  aad 
iMitept  to  raccive  <he  dividends  himelT ;  iThe  bad  done     ^*^"^<^* 
tOyandoMippropriated  dien,  fat  would  ha?e  been  liable  in 
an  adion  Cor  noiiey  had  and  received  at  the  snit  of  his  as* 
flgnee.    Hie  defendants  were  merely  his  trustees,  and  are 
eqially  liable  under  the  statute  49  Geo.  3.  c.  121.  5.  8. 

Mr.  Justice  Dallas.  Hie  Aicts  of  this  case  Be  in  a 
Mirow  compass.  It  is  an  action  for  money  had  and  re* 
oeifed,  brought  by  the  ass^ees  of  Prior,  who  became 
baoknipliB  1815,  having  previously  married.  The  de- 
fendants, as  trastees,  covenanted  in  the  deed  of  settlement, 
to  permit  Prior  to  receive  the  dividends  arising  from  bank 
stodL  vested  in  the  names  of  the  defendants,  during  his 
life ;  after  the  bankruptcy  they  executed  a  power  of  attorney 
authorizing  a  third  person  to  receive  the  dividends,  who  . 
did  so,  and  paid  over  some  to  the  bankrupt's  wife,  and 
some  to  one  of  the  defendants.  It  is  quite  clear,  that  the 
bankinpl  was  the  party  originally  entitled  to  receive  tlie 
dividends.  The  power  of  attorney  was  executed  after  the 
defendants  had  notice  of  the  bankruptcy ;  notwithstaodlug 
which,  they  permitted  subsequent  dividends  to  be  received, 
which  they  did  not  cause  to  be  paid  over  to  the  assignee, 
but  to  the  bankrupt's  wife.  This  action  is  therefore 
iniiBliinahie,  as  the  plamtiff  stands  precisely  in  the  same 
atuation  as  the  bankrupt.  If  under  the  covenant  con- 
tained in  the  deed,  the  defendants  had  refused  to  allow 
die  bankrupt  to  receive  the  dividends,  the  plaintiff  must 
ha? e  applied  to  a  court  of  equity :  they  have  however  al- 
lowed them  to  be  received,  and  treated  them  as  monies  in 
their  o^n  possession  at  the  time  of  such  receipt;  they  ought 
not  to  have  paid  them  over,  but  should  have  retained  them  in 
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1818.         both,  and  (hat  he  thouj^t  the  bankrupt  took  it;  thattt 
Wiuii     ^  ^^  ^^  ^  money  was  paid,  the  policy  waa  cancelled,  in 
V.  the  presence  of  and  by  the  consent  of  the  bankrupt,  and 

Weiu*  that  it  had  remained  in  the  custody  of  the  secieitary  ever 
smce,  and  that  it  had  never  been  demanded  by  the  as- 
signee of  the  bankrupt ;  that  the  money  was  paid  merely 
as  a  gratuity  or  gift  to  the  party,  and  not  on  the  policy  as 
being  a  valid  instrument,  as  Laiewanfs  Ufe  was  not  in- 
surable, he  being  ill  at  the  time  it  was  effected ;  that  previ- 
ously to  die  money  being  thus  paid,  the  bankrupt  had  com- 
menced an  action,  but  had  afterwards  presented  a  memorial 
to  the  Board,  who  determined,  as  the  life  was  a  bad  one, 
they  were  not  compelled  to  pay  under  the  policy,  and  more 
particularly  as  both  the  bankrupt  and  the  defendant  had 
afterwards  admitted  they  had  no  claim  on  the  office. — ^The 
bankrupt  stated,  that  th£  policy  was  effected  by  him,  and  de- 
livered to  the  defendant  Wells,  in  the  month  of  June,  1815, 
and  that  the  money  in  question  was  placed  on  the  table  by 
the  secretary,  and  that  the  defendant  took  it  up,  he  having 
previously  paid  a  premium  on  the  policy ;  that  the  life 
was  taken  at  the  office  on  die  certificates  of  two  medical 
men,  but  that  he  (the  bankrupt)  found,  by  subsequent  in- 
formation, that  it  certainly  was  not  a  good  one,  and  that 
he  himself  did  not  at  that  time  think  the  life  was  in  an  in* 
surable  state,  although  at  the  period  of  effecting  the  po- 
licy, he  believed  it  was. 

Under  these  circumstances,  the  learned  Judge  was  of 
opinion,  that  as  the  money  had  been  paid  by  the  office  pre- 
viously to  the  commencement  of  the  present  action,  and 
^3  the  policy  had  in  consequence  been  cancelled,  that  it 
was  thereby  put  an  end  to,  and  must  dierefore  be  consi- 
dered as  a  mere  waste  parchment;  and  that  as  it  had  been 
shewn  that  the  life  was  bad  when  it  was  effected,  and  that 
in  point  of  fiict  the  office  bad  insisted  it  viras  so,  the  plain- 
tiff could  not  recover  on  it,  and  more  particularly  so,  as 


Mr.  Seqt.  Bei^  in  the  course  of  the  lut  Term,  hed 
tecordiiiglj  obtained  a  rule  md^  that  thb  verdict  Aouhl 
be  inaeaaed ;  and  leave  was  given  by  the  Court  for  the 
defeoduit,  at  die  ^e  of  shewing  caose^  to  move  that  a 
noDsuit  mig^  be  entered. 

Mr.  SeQt  Faugkam^  for  the  defendant,  now  insisted 
that  a  Bonioit  must  be  entered,  or  that  at  all  events  no 
increase  of  damages  could  be  allowed  to  the  plamtiif. 
He  stated,  that  this  was  an  action  of  trover,  and  not  of 
ssBOBipait  for  money  had  and  received  to  the  pkintiff 's 
ase;  that  the  bankrupt  having  insured  Laieward'a  life, 
md  hcsng  afterwards  in  embarrassed  circumstances,  had 
an^pied  the  policy  to  the  defendant;  that  after  the  death 
of  Latemofd,  an  action  had  been  brought  on  the  policy 
by  die  baidurupt  against  die  company,  lo  recover  die  ftdl 
amount  from  them,  to  which  the  secretary  had  pleaded, 
that  the  life  was  not  insurable.  A  memorial  by  the  bank- 
mpt  waa  then  produced  to  die  company^  on  which  the  ac« 
tion  was  abandoned,   apd  the  bankrupt  and  defendant 


(a)  6  Term  Rep.  081. 
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dK  swBwas  paid  merely  as  a  gratuity,  and  not  under  any     *    1S18. 

idea  of  a  compromise ;   that  this  ease  came  widnn  die        wT*^ 

pnadple   laid  down  in  BoyUr  v.  Dwbwarik(a),  and  9. 

therefore  nothing  could  be  recovered  but  the  vahe  of  the       WBlxa» 

parchment    He  then  inquired  of  the  secretary  the  vahie 

of  Ae  parchment,  who  said  that  it  might  be  wordi  about 

lUL    He  then  hek),  duit  as  the  money  was  not  paid  on 

the  policy,  but  was  a  mere  gratuity,  a  verdict  should  be 

enleied  for  die  plamtiff  for  9d.  witk  liberty  to  move  to 

increaie  it  to  the  sum  received,  subject  to  di^  dednctkm 

for  die  premium  which  the  defendant  had  paid. 
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threw  themselves  on  the  directors  for  a  gretokj  to  be 
made  by  the  office ;  that  on  the  application  of  the  bank* 
nipt,  the  company  consented  to  give  the  sum  in  question 
as  a  gratuity.  What,  therefore,  was  the  value  of  the  po- 
licy at  the  time  of  the  supposed  conversion?  The  de- 
fendant had  not  used  it,  neither  could  any  payment  be  en- 
forced under  it,  and  the  sum  he  received  from  the  office 
was  acoIUteial  present;  it  was  therefore  a  mere  gratui- 
tous payment,  because  the  action  by  the  bankrupt  had  not 
only  been  abandoned,  but  it  was  ascertuned  that  the^Ufe 
was  not  insurable.  The  policy  therefore  was  of  no  value, 
ncHT  was  any  money  ever  paid  under  it.  If  the  money  had 
been  received  under  the  policy,  the  plaintiff  might  have 
flsaintaiued  an  action  for  money  had  and  received ;  but  the 
whole  of  the  evidence  falsifies  such  payment.  On  the  pay- 
ment being  made,  the  officer  got  possession  of  the  policy, 
and  if  it  had  been  valuable,  an  action  of  trover  might  have 
been  maintained  against  him.  There  was  no  converuon  by  * 
the  defendant,  nor  was  there  any  evidence  of  a  demand 
and  refusal  before  it  was  deposited  and  left  in  the  hands 
of  the  otBcer  of  the  company.  The  demand  on  the  de- 
fendant was  subsequent  to  the  time  when  the  policy  was 
received  by  the  c^ker,  and  as  no  psiyment  was  made  un- 
der it,  this  action  was  at  all  events  not  maintainable,  as 
the  plaintiff  could  not  even  recover  for  money  had  and 
received.  He  could  not  even  retain  his  verdict  for  ^  for 
not  only  was  the  policy  itself  rendered  invalid  and  use- 
kss,  but  the  parchment  was  in  fact  of  no  value  what- 
ever. 


Mr.  Seot.  Bni,  contri* — ^A  demand  ^nd  refusal  were 
wholly  unnecessary.  On  the  payment  of  the  money  by 
the  secretary,  the  seal  was  torn  from  the  policy.  That 
was  clearly  a  conversion.  The  act  of  receiving  the  money 
by  the  defendant  under  it/  was  equally  so.     The  actual 
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valae  was  the  money  received  by  bini,  subfeet  Co  tbe  de- 
duction of  ihe  premium  he  had  paid.    When  he  took  the 
policy  from  the  bankrupt^  he  was  folly  aware  of  die  lat- 
ter  8  insolvencj .    Although  the  bankrupt  had  commenced 
an  iction  on  it^  which  had  been  compromised  by  tbe  pro^ 
diiction  of  a  memorial,  as  it  appeared  the  life  was  not 
iosnrable,  still  all  these  circumstances  were  unknown  to 
tbe  plaiatiflf  as  assignee,  and  in  case  he  had  proceeded 
oo  the  pcdicj,  the  company  might  have  been  compelled 
to  pay  its  full  value*    The  bankrupt  himself  had  no  right 
nhatever  to  il.    It  has  been  said  that  an  action  might  be 
brooght  qjminst  the  company.     The  secretary  confessed 
chat  the  money  would  not  have  been  paid  unless  the  po- 
licy had  been  left  in  bis  hands.    In  fact,  the  life  was  in- 
sored  to  the  amount  of  1400/.  and  the  company  compro* 
mised  by  paying  one  half  only  to  the  person  who  pro- 
daced  the  policy.    This  case  is  distinguishable  from  that 
oi  Bitter  yi.  Dodtworih,  where  it  was  hdd,  that  no  ac- 
tion lay  by  die  owner  of  an  office  against  an  mtruder,  for 
gratoitoos  donations  received,  but  only  for  known  and  ac- 
cmtomed  fees,  as  there  die  person  who   shewed    the 
cfaurcfa,  and  took  money  from  strangers  for  so  doing,  was 
not  connected  with  the  office  of  church  sexton,  which  he 
also  heU,  as  he  had  no  right  to  connect  the  latter  office 
with  the  former,  and  it  was  proved  there  was  no  regular 
fees  on  shewing  the  church,  but  that  it  was  usual  for  dif- 
ferent persons  to  give  what  sums  they  pleased.   But  here 
the  policy  connects  the  defendant  with  the  bankmpt.    Hb 
obtained  it  after  the  bankruptcy,  and  subsequently  made  a 
bargain  with  the  directors  of  the  office  where  the  life  was  in- 
nired.  The  policy  at  the  time  he  became  possessed  of  it  was 
in  fact  tbe  property  of  the  plaintiff,  as  assignee.    If  he  had 
sued,  he  would  not  have  compromised ;  but  at  all  events  he' 
is  entitled  to  the  money  received  from  the  office,  for  it  was 
obtained  by  die  defendant's  undue  interference  with  the 
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IBI84         property  of  die  bankrupt  which  clearly  belonged  to  the 
1^!^^        pltintiff  at  aaaigiiee;  bal  even  if  be  should  be  held  not  to 
0W  be  entitled  to  this^  sureljhe  nu^  recover  the  preminn 

WtUJ.  pnU  on  the  policy.  [Mr.  Jtntice  Pari.— The  pMiitiff 
cannot  be  entitled  to  that  b  this  action,  as  at  the  time  of 
effecting  the  policy  it  was  known  to  the  parties  that  the 
life  was  bad.]  As  to  the  value  of  the  parchment  for 
which  the  verdict  was  taken,  it  must  be  governed  by  the 
principle  laid  down  iii  the  case  of  The  King  v.  Jslett  (a), 
where  the  prisoner  was  indicted  in  the  first  set  of  counts 
for  embezzling  papers  belonging  to  the  Bank  of  England^ 
purporting  to  be  Exchequer  bills,  and  setting  forth  their 
value,  and  in  the  other  not  stating  them  to  be  of  any 
value  whatever;  and  it  was  held,  that  although  the  bSIs 
were  issued  as  valid,  but  were  in  fact  defective,  yet  they 
were  effects  widiin  the  meaning  of  the  Bank  act.  So 
here  as  the  d^endant  intermeddled  with  the  policy^  to  the 
whole  of  the  benefits  of  which  the  plaintiff  alone  was 
entitled,  and  as  the  former  having  possessed  himself  of 
it,  obtained  money  under  it  by  converting  it  to  his  own 
use,  die  pbuntiff  is  at  all  events  entitled  to  the  value  of 
the  parchment. 

Mr.  Justice  Dallas  (A). — I  am  of  opinion  that  in 
this  case  there  was  a  clear  evidence  of  a  conversion  to  the 
amount  of  2d.  and  that  the  plaintiff  is  entitled  to  retain 
.  his  verdict  to  that  amount ;  but  I  even  think  this  latter 
sum  ought  to  be  reduced.  The  only  question  now  to  be 
considered  is,  whether  die  verdict  found  at  the  trial  should 
be  increased  to  the  sum  received  by  the  defendant  from 
the  insurance  company  f  and  on  the  fects  proved  at  the 


(a)  1  Kew  Kep.  1. 

{h)  Lord  Chief  Justice  Gibbs  was  absent. 


IN  THE   FIFTT-BIGHTH  TEAK  OF  GEO.  Ill* 


SdS 


trial,  as  well  us  the  report  given  by  the  learned  Judge 
vho  tried  the  cause,  I  have  no  doubt  whatever  that  he 
was  perfectly  right/ and  consequentlj  that  the  verdict  must 
sttoJ.  It  18  quite  clear  that  the  sum  paid  to  the  defendant, 
by  the  officer  of  the  company,  waa  by  way  of  gratuity,  and 
not  by  compuMon ;  for  the  policy  was  in  itself  not  only 
bad,  but  the  parties  were  fully  aware  of  its  insufficiency, 
for  both  the  bankrupt  and  the  defendant  afterwards  ac« 
knowkdged  it.  The  case  of  Boyter  v.  Dodsworth  is  ex* 
presslj  in  point,  where  it  was  held  that  ni«ney  given  to  jl. 
and  claimed  by  B.  as  perquisites  of  office,  could  not  be 
recoTered  by  B.  in  an  action  for  money  bad  tnd  received, 
unless  such  perquisites  were  known  and  accustomed  fees. 
There  it  was  proved,  that  the  payments  had  been  gratui* 
tons,  and  they  were  considered  by  the  Court  as  voluntary, 
and  therefore  could  not  be  recovered  back.  This  therefore, 
it  a  mere  voluntary  payment,  for  it  appeared  in  evidence  to 
be  altogether  gratuitous  on  the  part  of  the  company.  Al- 
though tiiey  compromised  widi  the  defendant  by  paying 
him  half  of  the  amount  of  the  policy  only,  and  it  has  been 
insisted  that  the  plaintiff  might  have  succeeded  to  reco* 
ver  the  whole  amount  if  he  had  brought  an  action,  yet,  if 
there  be  any  fraud,  his  remedy  is  still  open,  as  he  may 
brii^  hb  action  against  their  officer,  or  if  he  can  prove 
that  the  life  was  insurable  at  the  time  the  policy  was 
effected,  be  will  be  entitled  to  recover  the  full  amount 
of  the  policy  from  the  company;  but  as  the  payment  was 
dearly  gratuitous,  I  think  it  cannot  be  considered  a  part 
of  the  bankrupt's  estate,  so  as  to  entitle  the  plaintiff  to 
recover  as  bis  assignee. 


1618. 
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Mr.  Jiisticie  Pakk. — Although  I  perfectly  concur  with 
my  Lord  Chief  Justice,  I  cannot  but  yield  with  some  re- 
loctance  to  tfie  finding  of  the  Jury ;  for  the  parchment  on 
which  the  policy  was  written,  is  in  effect  of  no  value  what- 

VOL.  IJ.  s 
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1818.  ev^r  ;  I  therefore  cannot  but  regret  that  the  plaintiff  is  co- 

titled  to  recover  his  costs.    It  was  too  much  for  the  officer 
of  the  company  to  take  on  himself  to  swear  that  the  parcb- 
W  ELLS.        ment  was  worth  two  pence ;  but  as  the  Jury  have  confirmed 
his  statement  by  their  verdict,  it  is  now  too  late  to  dissent 
from  it.     As  to  the  general  question,  I  think  there  was  do 
ground  whatever  on  which  to  support  the  present  action. 
Lord  Kenyofiy  in  delivering  h'ls  opinion  in  Bqyter  v.  Dods- 
U}orth,  founds  it  on  the  right  of  the  plaintiff  to  an  assize ; 
And  his  Lordship  said,  that  (a)*'  the  action  for  money  had 
and  received  to  recover  fees,  had  always  been  considered 
as  being  substituted  in  the  place  of  an  assize,  but  that  there 
vras  no  pretence  to  say  an  assize  would  lie  for  a  gratuity 
fof  money  given,  which  the  party  might  have  refused  to 
give  if  he  had  pleased."    Here,  it  was  stated  by  the  ofliccr, 
that  the  money  was  paid  by  way  of  gratuity,  and  not  by 
way  of  compulsion ;  that  the  company  were  previously 
aware  that  the  life  was  not  insurable,  and  that  the  bankrupt 
had  stated  so  in  the  memorial  produced  by  him*    As  he 
was  not  in  possession  of  the  policy  at  the  time  of  such 
payment,  and  had  previously  abandoned  his  right  to  sue 
thereon,  and  as  the  payment  was  made  to  the  defendant 
by  way  of  courtesy,  I  am  of  opinion  that  the  verdict  found 
at  the  trial  cannot  be  increased,  nor  can  a  nonsuit  be  en- 
tered.   There  seems  to  be  no  fraud  whatever  in  the  case, 
and  even  if  there  were,  the  plaintiff  has  his  remedy  against 
the  company. 

Mr.  Justice  Burrouoh. — ^There  are  no  disputed 
facts  in  this  case.  Although  the  money  was  paid  to  the 
defendant  by  the  officer  of  the  company,  still  it  was  mere- 
ly a  gratuitous  and  voluntary  payment.    It  was  incumbent 


(a)  6  Tmn  Rep.  089. 
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QD  die  pltintiiF  to  prove  at  the  trial  thai  he  had  a  ri^t  to 
this  sum,  which  he  did  not.  I  therefore  think  that  he  it 
entitled  to  the  verdict  found  by  the  Jury  for  the  value  of 
the  parchment,  but  that  he  has  no  i%ht  to  chum  under 
the  policy  itself^  as  the  sum  received  by  the  defendant  was 
a  gratuitous  payment  by  the  company. 
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Both  rules  were  consequently  discharged^ 
and  the  verdict  of  the  Jury  was  ordered 
to  stand. 


LioHTFooT  V.  Creed. 


Friday, 
Mayl. 


This  was  an  action  of  auumpni  brought  to  recover  the  The  plaintiff 
sum  of /45,  tlie  balance  due  from  the  defendant  to  the  Purchased 
plaioriffon  the  repurchase  of  £3000  three  per  cent,  con-  y^^  defendant 
sob^  being  the  difference  of  stock  bought  in  by  the  de-  agreed  to 

feodant,  and  effected  at  the  request  of  his  broker.  transfer  on  a 

^  ^  given  day.    In 

conseqnenoeof 
The  declaration  contained  the  common  money  counts,  *  rise,  the  loss 
and  the  defendant  pleaded  non^osnimpsi^,  on  which  issue  gmonntedto 
was  joined.  £45,  which  the 

defendant  re- 
-^  fused  to  pay. 

At  the  trial  of  the  cause  before  Mr.  Justice  Dallas^  at  xhe  plaintiff 

GuUdkall,  at  the  Sittings  after  the  last  Term,  the  fects  afterwards 
as  appeared  in  evidence  were  as  follow :— That  in  the  ^another™* 

broker,  by 
whom  the  transfer  was  made. — ^Held,  that  the  plaintiff  could  not  recover 
in  an  action  for  money  paid,  bat  that  he  should  have  declared  specially  on 
the  contract  with  the  defendant,  as  his  claim  was  in  the  nature  of  unli- 
quidated damages. 

a  f 


JBM  CASH  IK   FASTKK  TttM, 

M^  fitoHtb  of  October  li6t|  the  defenchiDf  being  dc'r^JCT  of 

LieHTyooT     'P^^^^**'^'?  '«  *•  tbre«  p^r  cent,  consols,  that  fund  being 
9.  then  0»bject  to  great  fluctuation,  purchased,  through  the 

^  0»«aB^  medium  of  hia  broker,  ^3000  three  per  cents,  in  the  name 
of  Mr.  Martin  hia  banker^  from  whom  he  had  borrowed 
the  money  to  pay  for  the  aame ;  that  on  the  SSd  of  the 
same  month,  the  defendant  desired  his  brokerto  sell  the 
jf  dOOQ  standing  in  the  name  of  Martitij  which  was  con- 
Mq«ent]y  sold  early  on  the  morning  of  that  day  to  one 
Elliif  and  transferred  by  Martin  to  the  latter,  or  some  pur- 
chaser'under  him.  The  defendant  further  desired  his 
broker  to  sell  other  stock,  although  be  was  not  possessed 
of  any,  except  that  transferred  by  Martin ^  to  the  amount 
ofi£6000,  which  the  broker  did,  viz.  ^^3000  to  one  ■, 

and  the  remaining  £fiQOO  to  the  plaintiff,  to  be  delivered 
on  the  30th  of  that  month.  On  the  SSd,  the  three  jierceii^. 
consols  were  at  80|  per  cent. ;  and  in  point  of  fact  at  the 
time  of  the  last  two  sales  the  defendant  was  not  a  stock- 
bolder.  The  defeMdant,  in  consequence  of  a  gradual  rise» 
directed  the  broker  to  repurchase  the  £3000  sold  to  the 
plaintiff)  nhen  the  three  per  cents,  werlft  at  81},  whicb  the 
broker  neglected  to  do>  and  no  repurcbase  was  ever  ef- 
fected. On  the  SOth,  being  the  day  of  delivery,  the  con- 
sols had  risen  to  d2|,  in  consequence  of  which  the  loss 
upon  the  sale  to  the  plaintiff  was  £45y  to  reoover  which 
from  the  defendant  the  present  action  was  brought. 
Martin  proved  that  he  held  stock  in  October,  and  that  the 
defendant,  on  the  14th  of  that  months  borrowed  £2000 
of  hi^ii  on  three  per  cent,  consols,  which  were  vested 
^  labia  name,  and  transferred  on  the  2dd  t^ Ellis.    The 

broker  proved  that  he  made  several  sales  for  the  defendant 
on  that  day,  and  among  them  that  of  ^SOOO  to  the  plain- 
iiS,  to  be  delivered  on  the  30tfa ;  that  he  delivered  the 
account  to  the  defendant ;  and  tliat  on  thai  day  the  pkin- 
tiff  was  ready  to  take  the  sCo^k.    Both  he  and  the  defend- 
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«iC  ittsoded,  wad  the  ktter  said  that  the  stock  ihoald  lap 
delirered  at  the  close  of  that  day ;  that  the  plaintiff  offered 
to  leave  his  check  for  the  amount,  in  case  the  defendant 
diould  require  it ;  but  thai,  not  having  done  so,  as  the 
difference  in  the  price  of  stook  amounted  to  £45,  the  de» 
Cndtat  lefaacri  to  tmnsfer  it,  or  to  pajr  lliat  aum.  Tha 
piabCiff  therefore  employed  another  biokcr  to  pvrdbaaa 
ifdOOOoonaels,  which  were  transferred  toliini  on  dm  SUtf 
«mii«  £45,  which  the  broker  received  from  tba  phintiff 
before  the  transfer  was  made. 


1S}». 


Ll^HTWOOT 


JPor  the  drfeadaat  two  otjeetifNaa  m^t  raised :  fimt,  thul 
the  tianaaction  for  the  sale  of  the  stock  to  the  plaintiff  ^waa 
ilkgsl  and  void,  within  the  atat.  7  Geo.  %.€.  8.  s.  7,  there  bo- 
iog  00  stock  in  the  deCeadant's  nanm  to  be  tr«i|fenred  oat 
the  day  the  transfer  was  made,  and  it  being  in  fact  a  baiigaHi 
(or  time;  and  secondly,  that  at  all  events  the  plamtiff  bad 
oiistakcB  his  form  of  action,  as  be  sboi^ld  i>»v«  4leelarf»4 
apecislly,  aad  claimed  unliquidated  damages ;  and  as  Iha 
WBofi'if^  was  paid  by  him  to  ibe  broker  for  the  purposeof 
having  the  stock  transferred,  it  couM  not  be  <M>a«deMd  aa 
a  payment  oe  account  of  the  defendant,  as  he  had  not  aup 
thoiued  the  plaintiff  to  make  any  payment  to  the  broker 
on  his  account.  To  this  latter  oljection  it  was  answered, 
that  the  pbuntiff  had  a  right  to  recover  on  an  account 
alatad,  as  the  defiendant  had  offered  to  pay  die  debt  since 
the  eommeocemant  of  the  present  action.  The  learned 
Jadga  was  of  opinion,  that  the  eiridanoe  was  not  auffi* 
cimt  to  matitla  the  plaintiff  to  iracover  on  an  aocotmt 
Hated,  bat  that  he  might  be  antklad  on  the  count  for 
Bioiiey  paid  by  him  to  the  broker.  A  verdict  was  accord* 
iogly  found  for  the  plaintiff,  with  leave  for  the  defendant 
to  move  that  a  nonsuit  might  be  entered  on  two  grounds  ; 
fait,  that  tbe  transaction  wu  within  tba  stat.  7  Geo.  2. 
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c.  8.;  and  secondly,  that  if  it  were  valid,  the  plaintiff 
should  have  declared  specially. 

Mr.  Serjt  Hullock,  on  a  former  day  in  this  Temi|  had 
accordingly  obtained  a  rule  mn  that  this  verdict  might  be 
set  aside,  and  a  nonsuit  entered,  and  relied  on  the  case  of 
Heckscher  v.  Gregory  {fl\  to  shew  that  the  pluntiff 
ought  to  have  stated  the  circumstances  specially  in  bb 
declaration. 


Mr.  Serjt  Faughan  now  shewed  cause ;  when  the  Court 
directed  him  to  confine  his  arguments  to  the  single  point, 
whether,  this  being  an  action  for  money  paid,  could  be  msin- 
tained  by  the  plaintiff  under  the  above  circumstances  ?  He 
contended,  that  as  the  defendant  had  offered  to  pay  the  mo- 
ney since  the  action  was  brought,  he  had  recognized  the  au- 
thority of  the  plaintiff  to  pay  it  to  the  broker  on  the  trans- 
fer being  made ;  that  the  defendant  was  in  fact  the  bona 
fiit  proprietor  of  the  stock,  and  that  he  gave  a  ticket  to  the 
broker  for  ^3000  to  be  transferred  to  the  plaintiff;  that 
on  the  23d  of  OdtfihtT  several  sales  were  made,  the  prio- 
rity off  which  did  not  appear.  On  the  SOth,  the  stock 
was  transferred  to  the  plaintiff,  and  he  became  the  pur- 
chaser;  the  transaction  was  therefore  completed,  although 
there  was  a  deficit  of  «£4S  in  consequence  of  the  rise 
which  had  taken  place.  Tlie  plaintiff  then  paid  this  sum 
to  the  broker  for  the  use  of  the  defendant,  who  thereby 
recognized  the  contract.  The  evidence  of  the  broker 
amounted  to  an  admission  that  the  money  was  paid  for  the 
defendant's  use,  or  at  all  events  the  plaintiff  is  entitled  to 
recover  on  the  account  stated. 


(a)  4  EmI,  607. 
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Mr.  Serjc.  Hullock,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Gibbs. — ^Thts  being  an  action  for 
money  paid,  cannot  be  maintained,  unless  there  be  an 
express  or  implied  contract  on  the  part  of  the  defendant. 
Besides,  it  is  an  action  for  unliquidated  damages.  The 
plaintiff  purchased  stock  of  the  defendant,  who  violated 
the  contract  made  between  them.  Hie  plaintiff  ought 
then  to  have  resorted  to  the  special  agreement,  and  de- 
clared accordingly,  instead  of  which  he  has  thought  pro- 
per to  liquidate  those  damages  which  were  in  fiict  unli- 
quidated, and  purchased  stock  through  the  medium  of  a 
tfaird  person,  although  the  defendant  never  authorized  him 
so  to  do.  There  is  no  count  in  this  declaration  on  which 
tlie  plaintiff  can  recover,  except  that  for  money  paid,  and 
nnleashecan  reeover  his  claim  from  the  defendant  on 
that  count,  be  cannot  succeed  in  this  action.  It  is  neces- 
sary to  advert  to  the  nature  of  the  plaintiff's  claim,  and 
see  bow  it  originally  stood  when  the  first  contract  was 
made,  the  circumstances  under  which  the  failure  of  the 
transfer  took  place,  as  well  as  the  subsequent  transactions 
between  the  plaintiff  and  the  broker.  .  The  original  con^ 
tract  was,  that  the  defendant  should  transfer  £3000  in  a 
certain  stock  to  the  plaintiff,  on  the  SOth  of  October,  On 
that  day  the.  latter  was  clearly  entitled  to  the  transfer,  and 
if  it  were  not  made,  he  was  tbeu  entitled  to  damages  for 
de&ult  in  the  performance  of  the  contract.  That  was  the 
ooly  claim  of  the  plaintiff  against  the  defendant,  instead 
of  which  he  purchased  stock  of  another  person,  which  the 
defendant  himself  ought  to  have  conveyed.  The  specific 
contract  was  the  transfer  to  be  made  by  the  defendant. 
If  be  failed  to  do  so,  the  plaintiff's  claim  arose  for  the 
violation  of  the  agreement.  Supposing  the  plaintiff  re« 
<vii^td  £^5  minus,  it  would  make  no  difference,  as  the  de-« 
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U16.  fcniknt  had  faUed  to  peifMtn  hk  agreement  in  the  first  in- 
stance ;  and  if  the  defendant  did  not  transfer,  the  piaia* 
tiff's  claim  would  be  for  damages  w/hich  originally  were 
^BEO.  unliquidated.  On  a  subsequent  day  the  defendant  pur- 
chased stock  ^45  less  than  would  have  purchased  «£3000, 
which  was  offered  to  the  plaintiff,  and  which  he  refused  to 
accept,  as  the  stipulatbn  between  the  parties  was,  that  the 
plaintiff  should  receive  the  full  amount  The  broker 
agreed  that  the  difference  in  the  stock  might  be  rande  up 
by  the  payment  of  £45.  If  the  defendant  had  undertook 
to  make  good  that  difference,  and  the  plaintiff,  instead  of 
taking  die  stock,  had  taken  mima  £45^  so  far  the  defendsnt 
would  have  carried  his  contract  bto  execution ;  but  the 
plaintiff^s  claim  arose  on  a  special  agreement,  4hat  £3000 
stock  should  be  transferred  to  him  on  a  given  day,  when, 
in  consequence  of  a  rise,  £45  is  required  to  complete  it. 
He  ought  therefore  to  have  brought  an  action  on  the  spe- 
cial contract.  He  has  in  (act  liquidated  unliquidated  da^ 
mages,  by  purchasing  stock  in  the  market  to  the  full 
amount,  and  then  calling  on  the  defendant  for  the  specific 
sum  of  £45  as  money  paid  to  his  use.  The  present  ac- 
tion  therefore  is  not  maintainable,  unless  the  payment  of 
this  sum  by  the  plaintiff  to  the  broker  was  made  by  the 
express  or  implied  auAdrity  of  the  defendant.  This  can- 
not be  inferred  from  the  facts  of  the  case,  for  the  defend- 
ant  never  intended  that  the  broker  should  purchase  and 
make  him  pay  this  sum ;  neither  was  it  made  by  the  ex- 
press or  implied  reqoest  of  the  defendant,  and  this  action 
is  not  maintaiaable,  and  it  is  tbenefbre  mmecessaiy  to  con- 
sider the  Qb|ectievi  which  has  been  raised  as  to  the  iDega- 
lity  of  the  contract. 

Mr.  Justice  Dallas  havmg  stated  the  fects,  observed, 
that  in  the  first  instance  there  was  a  specific  contract  be- 
twton  the  pkuntiff  and  defendant,  Md  it  appeared,  as  fer 
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« the  phiDtiff  was  concerned^  it  was  a  perfectly  legal  trans-  1818. 

action.    It  was  oot  a  bargain  for  timey  but  for  the  transfer    ijQgYfooT 
of  stock,  of  which  it  appeared  the  defendant  was  actually  v. 

poMesied.  On  the  £3d  of  October  aeveral  sales  were  made  CauB. 
hy  hiffl,  naniely,  to  the  plaintiff  and  two  other  persons.  It  is 
fiite  dear,  that  if  a  person  agrees  to  sell  stock  to  another, 
nnlesi  be  has  such  slock  the  contract  is  toid.  But  if  ano- 
ther agree  to  purchase  stock,  how  can  he  know  whether 
meh person  had  stock  or  not?  But  that  question  became 
finallj  immaterial,  as  the  defendant  contended  that  the 
plaiBtiff  could  not  recover  on  the  counts  contained  in  his 
dedantbn.  It  is  quite  clear  that  the  only  count  on  which 
the  plaintiff  can  rest  his  claim,  is  that  for  money  paid,  and 
it  ia  equally  so,  that  that  count  cannot  be  sustained  unless 
the  payment  were  made  by  the  eipress  or  implied  autho- 
rity of  the  defendant  Here  there  was  no  proof  that 
the  defendant  either  acquiesced  in  or  recognized  the 
ptymeat  made  by  the  plaintiff  to  the  broker,  and  I 
am  therefore  of  opinion  that  a  nonsuit  oi^t  to  be  en* 
teied. 

Mr.  Justice  Pabk  expressing  his  concurrence,  the  rule 
waamade 

Absolute  (a). 


(a)  Mr.  Justice  Burrough  was  absent 
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Friday,  Mathews  and  another  v.  Saw  ell. 

May  1. 

>4. demised  a  This  was  au  action  of  assumptU  for  the  use  and  oc" 

farm  to  A  ua-  cupation  of  a  farm  at  Mucking^  in  the  county  of  Essex, 

meiSitohM  ^'*^™  Michaelmas  1813,  to  Michaelmas  1816,  and  for 

jfrom  Michael"  not  keeping  and  leaving  the   same  in  repair,    and  for 

*??*  y^^*  ^^  not  managing  and  cultivating  the  lands  thereof  accord- 
Mtchaelmas  .  ,         •  .     ,      ,  ,    •  ^ 

1816  at  a  ^  ^^  ^^  course  of  good  husbandry,  and  tiie  custom  of 

yearly  rent.       th$  country.     Plea  non-assumpsit.    At  the  trial  of  the 

devUed'tS**  ^"•^  ^^^^^^  ^^*  J"'**^®  Dallas,  at  fVestminsier,  at 
premises  to  C.  ^^  Sittings  after  the  last  Term,  the  £icts  were  in  sub- 
who,  in  1813,    stance  as   follow:— In  November   1799,  the  defendant 

sale  by  auction.  ^^  ^^^  ^^^  ^  '^"8  ^™*  previous  been  tenant  of  the  fimn 

D.  became  the   in  question,  agreed  with  one  Mary  Fisher,  the  then  owner, 

purchaser,  and  fo^  ^  i^^se  of  the  same,  for  the  term  of  seventeen  years, 

also  agreed  to 

buy  J9.'s  out-     un<l^  the  following  unsealed  agreement,  viz.  Fisher  agreed 

standing  term,  to  let,  and  the  defendant  to  take  the  farm,  with  the  build- 
Imowledffe  *  *"*'*  *°^  '*'*^'  thereto  belonging  (excepting  to  FtsAer  all 
or  assent  D.  timber,  trees,  &c.  with  free  liberty  of  ingress  and  regress 
having  let  E.  for  her,  to  fell  and  carry  avi  ay  the  same,  at  all  reasonable 
sion  became  ti°**'>  during  the  continuance  of  the  term).  To  hold  the 
bankrupt  In  same  to  the  defendant  for  seventeen  years,  to  commence 
1814,  C  by  ffQ^  Michaelmas  then  last  past,  at  the  yearly  rent  of  50l. 
admitted  that    payable  half-yearly,  viz.  at  Lady^ay  and  Michaelmas  ; 

E,  occupied       snd  it  was  also  agreed  that  the  defendant  should  keep  the 
d afto*"ard«  P'^"***^  *"  repair  during  the  term,  and  leave  the  same  m 

demanded  rent  good  tenantable  repair  at  the  expiration  thereof;  and  also 

from  him.  C.  hoij  the  same  subject  to  the  performance  of  all  the  usual 
and  />/8  as- 
signees after- 
wards executed  mutual  deeds  of  release,  and  D.'s  assignees  released  E, — 
Held,  that  C  was  entitled  to  recover  the  rent  from  1813  to  1816,  from  B. 
as  there  had  been  no  surrender  in  writing,  of  his  interest  to  A  and  as 
C  had  not  assented  to  £/s  being  let  into  possesi$ion, 
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covaumtfl  inserted  in  leases  of  farms  in  the  county  of 
£ttex.  No  lease  was  ^ver  made  out,  nor  was  any  further 
agreement  entered  into  between  the  parties.  In  1809, 
Mrs.  IisAer  died,  and  left  the  estate  to  a  Mrs.  fVarslyn, 
who  died  in  181 1,  and  left  it  by  wi]]  to  the  plaintiffs,  who, 
m  March  1813,  sold  the  fee-eimple,  by  auction,  to  one 
Harvey,  who  thereupon  paid  a  deposit  on  the  purchase  to 
the  auctioneer.  It  appeared  that  there  were  objections  to 
the  title,  which  delayed  the  completion  of  the  purchase, 
but  that  Harvey  f  wishmg  to  improve  the  farm,  agreed  to 
give  the  defendant  a  sum  of  money  for  his  manure,  crops, 
and  iaterest  therein,  and  the  defendant  in  consequence 
agreed  with  him  to  quit  at  Michaelmas  1813,  which  he 
accordingly  did,  on  which  Harvey  let  the  farm  to  one 
AUen,  who  took  possesuon  in  the  following  month,  and 
cooboued  to  occupy  until  Michaelmas  1815,  when  be 
quitted  the  farm,  having  built  a  new  house,  and  made  con- 
siderable improvements  thereon,  as  he  could  not  obtain  a 
lease  either  from  Harvey  or  the  plaintiffs. 

For  the  defendant  it  was  proved,  that  when  he  quitted  the 
farm,  io  1813,  he  had  paid  the  plaintiffs  all  the  reut  due  to 
them,  and  bad  given  them  notice  of  his  quitting,  and  of  hav- 
ing delivered  the  possession  to  Harvey,  and  that  be  had 
left  it  in  proper  repair.  In  July  1814,  Harvey  became 
a  bankrupt,  but  had  previously  again  advertised  the  farm 
for  sale,  wherein  it  was  stated  to  be  in  the  occupation  of 
one^/Zen;  and  on  the  4th  of  that  month  one  of  the 
phuDtifiii  %vrote  a  letter  to  the  defendant,  in  which  she 
stated  that  she  had  called  on  her  solicitor  lately,  supposing 
that  by  that  time  her  rents  had  been  paid,  but  found 
they  were  not ;  that  she  had  heard  that  Harvey  was  in 
possession  of  the  premises,  and  had  built  a  new  house 
thereon,  although  he  had  not  then  completed  the  purchase ; 
and  she  therein  requested  the  defendant  to  inform  her 
what  he  knew  of /iarrf^,  but  neither  actually  demanded 
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181S.         payment  of  rent  from  the  defendant,  nor  intimated  that 
_  ^"^"'^         she  considered  him  liable.    An  application  was  afterwanb 
and  another    nade  for  the  rent  by  the  plaintiffs'  solacitof  to  Mien,  being 
^  v«  then  the  tenant  in  possession.  It  was  also  proved^  that  pre- 

AWEix.      ^-^^  to  Mickaelmas  1815,  and  after  ^//sn  had  been  in 
possession  nearly  two  years,  oi^e  of  the   plamtifia  de- 
■landed  two  years  rent  from  him,  and  that  when  he  left 
the  farm  it  was  in  good  condition,  besides  the  improve- 
ments which  be  had  made  thereon.      The  assignees  of 
Harvey  again  advertised  the  estate  for  sale  after  his  bank* 
niptcy,  aad  the  dispute  between  the  plaintiffii  and  them 
nspecting  the  title,  and  the  deposit  paid  by  Harwey  in 
'1813,  continued  untfl  NofOtmber  1816,  when,  by  deeds  of 
mutual  release,  as  between  the  plaintiffs  and  the  assignees, 
^    die  former,  in  consideration  of  the  money  laid  out  on  the 
farm,  and  of  part  of  the  deposit,  agreed  to  relinqnish  all 
claim  on  the  latter  on  account  of  the  purchase ;  and  they,  on 
the  other  part,  in  consideration  of  the  other  part  of  the  de- 
posit being  returned  to  them  by  tlie  plaintiffs  (with  the  con- 
sent of  Harvey's  creditors),  released  the  plaintiffs  from  the 
deposit,  purchase,  and  everything  relating  thereto.  In  Janu* 
ary  following,  Harvey  %  assignees  released  Allen  from  all 
claim  in  respect  of  the  farm,  or  the  occupation  thereof. 
No  proof  was  adduced  that  the  plaintiffs  bad  made  any 
application  to  the  defendant  for  rent  from  the  time  he 
quitted  the  premises,  to  Michaehuu  1816.    Under  these 
circumstances,  it  was  contended,  that  aUhoiq;h  the  plain- 
tifi  bad  aot  declared  on    a  lease,    but  merely  for  use 
and  occupation,  still  that  the  agreement  must   operato 
against  the  defendant  quan  a  lease,  the  same  not  baling 
been  put  an  end  to  by  surrender  or  olherwise,  and  that 
notwithstanding  all   die  plaintiffs  bad  done,   tbeywete 
entitled  to  a  verdict,  as  the  original  taking  by  dm  defend* 
ant  under  the  agreement  for  seventeen  years  wodd  not 
eKpiratilllffcAiie/mail8l6.  On  the  other  hand,  it  was  sub- 
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nitted,  forthe  defendant^  that  the  plaintifF^  in  fact  ron^ented 
Jhat  the  tei3incy  shovld  be  pu^  a:i  en^j  to  j»t  3f'>^  W-rt^g 
1813,  V»en  H'j.rvey  vr^is  !'?t  i  to  pr'S«?e8J-io».  TJ^e  !'»^rred 
Judge  "vrn  inclir^ed  to  think  tVr.t  t*  e  a^P'^ii^r*  y-^^  put 
an  end  to,  not^ithstand-nfl:  tier/*  v;aR  no  pyV -1  r/jrr^Md'?r, 
and  left  it  to  the  .T.;ry  to  d^'^Tmir  5.  ar  a  r '-^frinn  of 
fact)  whether  it  could  be  so  co^.^'krprj  hw  the  oon:urrence 
of  all  the  parties  at  Michaelmas  1313.  They  found 
that  the  defendant  ceased  to  be  ten9nt  of  the  premises 
tt  Michaelmas  1813,  with  the  consent  of  the  plaintiffs, 
and  on  being  asked  by  the  learned  Judge,  what  was 
the  state  of  the  farm  at  that  time,  they  were  of  opi- 
Dion  that  the  premises  were  in  a  suflScient  state  of  repair, 
and  that  die  plaintiffs  had  no  claim  on  the  defendant  on 
that  account.  On  being  further  asked  their  opinion  as  to 
&e  rent  due,  and  as  to  the  damage  done  to  the  farm,  sup- 
posing the  defendant  to  be  tenant  until  Michaelmas  I8I6, 
diey  thought  that  there  was  due  to  the  plaintiffs  from  some 
one  ut  Michaelmas  18 16,  but  not  from  the  defendant, 
^150  for  rent,  and«£lSO  for  repairs.  As,  however,  there^ 
had  been  no  actual  surrender  of  the  agreement,  the  learn- 
ed Jodge  directed  the  Jury  to  find  a  rerdict  for  the  plain* 
tifs  for  those  sums,  reserving  to  the  defendant  leave  to 
BH)ve  to  enter  a  nonsuit  on  that  ground. 
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Mr.  Serjt.  Besf,  on  a  former  day  in  this  Term,  had 
obtained  a  rule  nisi  that  this  verdict  should  be  entered  for 
the  defendant,  instead  of  the  plaintiffs. 


Mr.  SerjL  Lens  now  shewed  cause.  The  agreement 
in  foeation  amounted  to  a  lease,  or  at  all  events  must  be 
Goniidered  as  a  lease  from  year  to  year ;  and  notwithstand- 
ing the  defendant  quitted  the  premises  at  Michaelmas 
1913,  he  is  sCiH  liable  in  law  to  the  plaintiffs.  Ear- 
vejf  had  only  an  equitable    interest,   and  the  planitiflft 
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bave  never  legally  discharged  the  defendant  from  his  te» 
nancj.  He  is  clearly  liable  from  privity  of  estate.  If 
the  application  to  Allen  for  rent  during  the  time  he  was 
tenant,  discharged  the  defendant,  no  action  whatever 
could  be  maintained  against  him.  Neither  did  the  letter 
of  one  of  the  plaintiffs  in  July  1814,  do  so,  although 
jillen  was  then  in  possession.  The  plaintiffs  might  have 
had  their  remedy  by  ejectment  against  ^//en ;  but  the 
original  lessee  would  still  remain  liable  to  the  rent,  and 
could  not  be  legally  discharged,  unless  another  tenant  had 
been  substituted  by  the  consent  of  the  plaintiffs,  and  the 
assignment  or  surrender  had  been  in  writing,  as  required 
by  the  third  section  of  the  29  Car.  2.  c.  3.  Although  in 
point  of  fact  the  defendant  ceased  to  hold  by  the  tacit  as- 
sent of  the  plaintiffs,  because  they  raised  no  objection  to 
his  quitting  the  farm,  or  to  Altai's  holding  under  Harvey, 
stilt  they  thought  the  latter  would  eveiltually  become  the 
purchaser.  Allen  was  never  in  fact  tenant  to  the  plaintiffs, 
but  to  Harvey ;  and  although  they  released  the  latter  from 
his  contract,  still  they  never  assented  by  so  doing  that  the 
defendant's  tenancy  should  be  put  an  end  to.  Harvey  was 
not  let  into  possession  with  the  actual  consent  of  the  plain** 
tifis,  but  by  the  contract  of  sale,  whereby  he  became  the 
purchaser,  subject  to  the  defendant's  interest.  It  is  true  he 
was  admitted  to  the  possession  by  the  consent  of  the  de- 
fendant as  tenant,  and  the  plaintiffs  permitted  him  to  act  as 
landlord,  and  could  not  prevent  his  taking  possession,  still, 
however,  they  were  entitled  to  demand  the  rent  either  from 
Allen  or  the  defendant.  There  is  no  evidence  of  a  release 
from  them  to  the  latter,  for  they  merely  released  Harvey,  wad 
his  assignees  released  Allen,  after  the  bankruptcy,  from  all 
claims  in  respect  of  the  farm.  Neither  of  these  releases 
therefore  affect  the  defendant's  liability  to  the  plaintiffs, 
they  merely  discharged  Harvey,  and  Allen  as  being  in  pos- 
session under  him. 
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There  was  oo  evidence  that  the  plaintiiFs  accepted  JUen 
as  a  tenant ;  if  they  had  brought  an  action  for  use  and 
occupation  against  him,  they  must  have  been  nonsuited, 
as  such  action  can  only  be  mamtained  on  an  express  or 
ioiplied  holding :  the  plaintiffs  applied  for  rent  both  to 
Allen  and  the  defendant;  if  therefore  the  former  had  been 
let  into  possession  without  a  contract  in  writing,  the  plain- 
tiffs are  legally  protected,  and  may  maintain  their  action 
against  the  defendant ;  for  in  Mollett  v.  Brayue  (a),  it  was 
held,  that  a  tenancy  from  year  to  year,  created  by  parol, 
was  not  determined  by  a  parol  licence  from  the  landlord 
to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.  Sq  in  JRoe,  d.  Earl  of  Berkely 
v.  Afchbiahop  of  York  (6),  it  was  held,  that  the  mere  can- 
cdlmg  of  the  lease  was  not  a  surrender  of  the  term  there- 
by granted;  and  in  Bottinge  \.  Martin  {c),  it  was  deter- 
mined that  a  term  from  year  to  year,  created  by  parol, 
could  not  be  assigned  except  by  deed  or  note  in  writing, 
or  by  operation  of  law.  The  case  of  Phipps  v.  Scul- 
iAofpe(d),  although  not  in  strictness  connected  with  the 
present,  is  still  consistent  with  those  decisions,  where  it 
was  held,  that  an  occupation  by  a  tenant  of  the  defendant 
was,  so  far  as  respected  the  plaintiff,  an  occupation  of  the 
defendant  himself.  Although  here  the  defendant  ceased 
to  be  tenant  without  any  objection  beii^  raised  by  the 
plaintiffs,  still  it  was  only  with  reference  to  Harvof's  re- 
'tainiog  the  interest  in  the  premises,  and  an  action  for  use 
and  occupation  could  therefore  only  be  maintained  against 
the  defendant  as  the  original  lessee. 


1818. 


Mathews 
and  another 

V. 

Sawell. 


Mr.  Serjt.  Best,  in  support  of  the  rule,  submitted,  that 
the  plaintiffs,  having  admitted  Harvey  to  let  Allen  into 
possession  of  the  farm,  thereby  allowed  the  defendant  to 


(a)  2  Camp.  103. 

(d)  1  Ban1.4-jlitf.6O. 


<6)  6  Ea$t,  86. (c)  1  Camp.  318. 
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withdraw  by  their  express  concurrence ;  that  they  did  net 
consider  him  liable  to  rent  dnriDg  ^/.V "'s  occi-^c'*-^,  cs  ihey 
made  no  demand  on  him  for  it  until  the  oxpIr?v*.lo:i  of  three 
years  from  the  time  he  quitted,  when  they  not  only  demand- 
ed it,  but  also  required  damages  for  the  premises  not  having 
been  kept  in  repair  during  tliat  period ;  the  plaintiffs'  letter 
of  the  4th  of  July  was  alone  sufficient  evidence  of  their  con- 
aent  to  the  defendant's  quitting  the  farm  in  1813,  this  was 
still  further  confirmed  by  the  release  to  Harvey,  but  be- 
sides this,  the  Jury  have  most  expressly  found  that  tlie  de 
fendant's  interest  was  put  an  end  to  at  Michaelmas  1813| 
with  the  consent  of  the  plaintiffs,  and  that  Harvey  was  let 
into  possession  with  the  plaintiffs'concurrence;  and  although 
there  might  have  been  no  formal  surrender,  still  the  present 
action  for  use  and  occupation  cannot  be  maintained ;  for 
when  the  defendant  quitted,  Jllen  was  let  into  possession 
by  Harvey.    There  has  therefore  been  no  occupation  by 
the  defendant  since  that  time,  either  express  or  implied.  If 
this  case  stood  merely  on  a  surrender,  it  is  quite  clear  that 
it  must  be  in  writing  to  come  within  the  Statute  of  Frauds ; 
but  in  the  case  of  Molleit  v.  Brayne,  there  was  no  new  te- 
nancy as  here,  nor  did  the  landlord  acquiesce  in  the  defend- 
ant's quitthig  the  premises.    All  the  statute  requires  is, 
that  the  surrender  must  be  in  writing,  but  a  tenancy  may 
be  put  an  end  to  without  such  surrender.    Although  the 
defendant's  consent  for  Harvey  to  enter  on  the  premises, 
was  not  by  deed,  still  it  in  fact  amounted  to  it,  for  a  new 
tenancy  was  thereby  created  with  the  concurrence  of  die 
plaintiffs,  and  the  defendant  cannot  be  considered  as  liable 
withm  the  Statute  of  Frauds.     The  plaintiffs  sold  the 
fee  to  Harvey,  and  he  not  only  took  possession  himself 
but  allowed  jlllen  afterwards  lo  occupy;  the  plaintiffs  bad 
in  fact  two  original  tenants,  and  might  therefore  look  to  both 
Jllen  and  the  defendant,  and  thus  have  a  double  remedy 
for  the  rent.    It  has  never  been  decided^  thai  whert  a 
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plaintiff  has  conaeoted  to  a  change  of  tenancy,  and  per- 
mitled  anodier  to  occupy,  he  can  have  recourse  to  the 
original  lessee  for  the  rent  due  during  the  occupation  of 
tke  other.  Here,  there  was  no  covenant  between  the 
parties,  and  the  privity  of  estate  between  the  plaintifls  and 
defendant  was  destroyed  by  the  consent  of  the  former. 
Id  NaUkboh  v.  Porter  (a),  where  a  lessee  for  years  having 
agreed  with  his  lessor  to  surrender  his  lease,  delivered  up 
Ae  key,  which  the  lessor  accepted,  but  afterwards  refused 
to  take  die  surrender,  it  was  agreed  that  the  lessee  should 
be  dischaiged  from  the  rent.  So  here,  the  plaintiA  con- 
sented to  deliver  up  the  possession  to  Hiarvey,  which 
bad  the  same  effect  as  if  they  had  taken  possession  them- 
ttlves.  By  such  acquiescence,  they  destroyed  the  privity 
of  estate  between  themselves  and  the  defendant;  and  he 
therefore  cannot  be  liable  in  the  present  action. 


1818. 


Mathbws 
and  another 

^  Sawbix. 


Mr.  Setjt.  Lent  observed,  that  the  case  of  Naiehboli  v. 
Porter,  was  a  mere  abstract  opinion,  that  if  the  landlord 
accepted  the  key.  Equity  would  not  interfere,  but  that  the 
Acts  of  that  case  were  not  fully  stated  in  the  report  (b). 

Lord  Chief  Justice  Gibbs.  This  is  an  extremely  hard 
case  on  the  defendant ;  and  the  Court  are  much  disposed 
to  straggle  in  his  favor.  They  have  considered  the  terms 
on  which  he  quitted  the  farm ;  and  that  he  has  not  oc- 
cupied, nor  received  any  enjoyment  from  it  for  three  years ; 
bttt  after  th£  best  ai^  most  mature  conmderation,  they  can- 
not discover  sufficiJtat  legal  groimds  to  render  him  free 
from  liability  in  the  present  action.  He  originally  entered 
into  an  agreement  with  the  lessor  of  the  fiarm  to  become 


(a)  2  Feni.1111. (b)  But 

5  ToMMt.  618. 


see  Whitehead  v.  CHJord, 
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her  tenant  for  seventeen  years ;  that  contract  was  made 
under  a  written  agreement  which  is  equinJent  to  a  lease : 
the  lessor  died^  and  left  the  estate  to  another,  whose  repre- 
sentatiTes  were  the  plaintiffs,  and  who  wished  to  sell  the  fee 
of  the  property  of  which  they  had  so  become  possessed,  and 
as  it  passed  regularly  to  them,  they  only  were  entitled  to  re- 
ceive the  rent.    .  In  1813,  a  sale  by  auction  took  place,  and 
Harvey  became  the  purchaser;  I  at  first  thought  a  convey- 
ance had  been  regularly  made  to  hbn,  but  it  turns  out  that 
he  merely  contracted  for  the  purchase;  the  defendant  was 
clearly  entitled  to  hold  for  the  remainder  of  his  term,  and 
if  oUier  parties  were  inclined  to  enter,  they  could  only  con- 
tnu;t  with  the  defendant ;  this  too  could  be  done  without 
any  communication  with  the  plaintiffs.    The  defendant  in 
fact  did  so,  and  consented  to  let  Harvey  into  possession. 
Harvey  afterwards  let  to  Allen,  and  permitted  him  to  oc- 
cupy. As  between  Harvey  and  JUen,  the  latter  was  answer- 
able for  the  rent ;  and  if  the  former  had  brought  an  aetion 
against  him,  he  could  not  have  defended  himself,  because 
he  would   be  estopped  by  what   had  passed  between 
them.     Harvey* a  contract  for  the  sale,  however,  after- 
wards went  off,  and  he  was  accordingly  released  from 
such  contract  by  the  plaintiffs,  and  having  become  bank- 
rupt, his  assignees  afterwards  released  Allen.    The  plain- 
tifis  and  defendant  were  then  in  statu  quo.    It  has  been 
contended,  that  although  an  assignment  or  surrender  of  the 
agreement  might  have  been  given  before  the  defendant 
quitted  possession,  still  it  would  have  no  effect,  unless  it 
were  in  writing,  as  a  parol  assignment  of  a  lease  from 
year  to  year,  has  been  held  to  be  void  by  the  Statute  of 
Frauds.    If  there  be  a  surrender  by  parol,  and  a  third 
person   be   let  in  by  the   express   concurrence  of    the 
landlord,  it  would  make  a  very  material  dtstinclioii,  as 
be  might  then  maintain   an   action   against  such    third 
person;    for  instance,    the  plaintiffs  might   thesi    have 
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liad  aremedy  9gumi  JUen.  1  thoQgjhl  the qnes&m hid 
beea  much  coosidBred^  that  if  one  by  parol  surrender  to 
aaotber,  who  is  let  in  a$  tenant  by  consent  of  the  landlord^ 
aod  cootioues  in  poss^oo  by  such  consent,  whether  the 
originid  tcofQt  might  not  bav^  been  considered  as  freed  by 
such  act|  beciMise  the  landlord  by  bis  own  acquiescence, 
woaIdhavoaQ<Hh€r  tenant.  But  no  case  has  gone  so  far  as 
to  ia\y,  that  under  such  circumstances  as  the  present,  the  ori- 
ginal lessee  would  be  freed  from  his  liability.  If  another 
tenaat  be  received  ^{ithout  the  actual  l^nowledge  of  the 
leaior,  but  with  the  consent  of  the  original  lessee,  he  is 
amwerable  to  such,  lessee.  But  here  no  tenant  was  re- 
ceived who  could  be  answerable  to  the  defendant,  for 
JUtn  was  let  into  the  occupation,  who  could  be  answer- 
aUe  to  Ifarvmf  alone,  that  too  was  done  without  any  com* 
nonication  with  the  plaintiffs.  The  arrangement  as  to 
the  defendant's  quitting  the  premises,  affected  only  Jifarvey 
and  Mm*  The  plaintiffs  could  maintain  no  action  for 
reut  apiitst  AlUn^  neither  durii^  the  time  he  occupied 
the  &nQ,  nor  after  he  had  quitted  it ;  for  no  new  tenant 
could  be  answerable  to  them  until  the  eipiration  of  the 
deCendant's  teiin.  Thb  bebg  the  case,  they  were  entitled 
to  moH  to  him,  being  die  orqpnal  tenant,  under  the 
agreement,  for  the  occupation  of  the  farm  for  the  three 
jears  which  remained  unexpired;  and  although  they  might 
bave  consented  to  the  surrender,  still  as  it  was  by  parol, 
it  was  clearly  void  by  the  Statute  of  Frauds.  I  am  ex- 
tremely  sorry  to  find  there  is  no  legal  defence  to  this 
action,  and  consequently  that  the  rerdict  found  for  the 
plaintiffii  must  stand. 


1818. 


Mathbws 
and  another 

SawbUm 


Mr«  Justice  Dallas*  I  r^pret  exceedingly  to  be  < 
pelled  to  come  to  the  same  conclusion  as  my  Lord  Chief 
Justice,  for  on  the  facts  of  this  case,  it  is  a  great  hardship, 
that  liability  should  be  cast  on  the  defendant,  but  by  law, 
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the  plaintiffs  are  entided  to  recover;  the  defendiliit  ih  Ad 
held  under  an  agreement,  which  amounted  to  a  lease  for 
seventeen  years,  and  which  would  expire  at  Michaebma 
1816.  In  1813  he  quitted  jpnssessioii,  and  Jlkm  occupied 
the  farm,  but  there  was  no  formal  surrender  between  die 
parties.    For 'die  defendant,  it  has  been  contended,  that 
all  transactions  between  him  and  Ae  pkuntiffi  ceased,  wiA 
dieir  consent,  at  the  time  he  quitted  the  ftrm,  as  thej  had 
afterwards  given  a  release  to  Uarvty,  the  intended  pur- 
chaser, thereby  substituting  another  tenant  for  the  defend- 
ant, and  therefore  precluding  diemselves  from  any  right  te 
recover  as  against  him.  If  they  had  expressly  consented  that 
the  defendant's  liability  should  cease,  and  accepted  another 
tenant,  and  received  rent  finom  him,  then  I  think  suck 
consent  would  put  an  end  to  the  prior  tenancy  of  the  de- 
fendant, and  that  the  substituted  tenant  would  alone  be 
liable  to  them  for  rent.    But  the  fticts  of  this  case  do  not 
warrant  that  suppontion.    It  has  been  said  that  the  de- 
fendant's tenancy  ended  at  Michaebnas  1813.    Previously 
to  that  period  the  estate  had  been  put  up  to  sale,  salgect 
to  the  defendant's  term  then  unexpired.    For  that,  there 
was  an  express  reservation.    No  release  was  dMB  given 
to  the  tenant.    Harvejf  became  the  purchaser,  and  entered 
into  an  agreement  with  the  defendant  to  purchase  his  crops 
and  manure,  as  well  as  his  outstanding  term.    It  does  not 
appear  that  the  plaintiffs  were  privy  to  this  transaction. 
In  Jufyf  1814,  one  of  the  plaintiffs  applied  to-the  defend- 
ant by  letter,  stating  that  the  rent  was  not  paid,  and  their 
solicitor  afterwards  demanded  it  oV Aliens  but  neither  of 
them  ever  released  the  defendant,  and  the  only  release 
given  to  Alkn  was  by  the  assignees  o(  Harvey  after  he 
had  become  a  bankrupt    On  these  facts  it  does  not  ap- 
pear to  me  that  the  tenancy  was  determined  in  1813,  and 
therefore  that  the  plaintiflb  are  entitled  to  recover. 
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Mr.  Justice  Pask.  From  the  imperfect  view  I  had  at 
fint  taken  of  this  caae,  I  thought  that  that  of  Phippi  t. 
SeMliliarpe(a),  bote  precisely  upon  it,  but  there  the  ori- 
gintl  leMor  ccmaented  that  the  defendant  jshould  take  pos- 
aeiiioo,  and  be  substituted  for  the  former  tenant.  Here, 
it  does  not  appear  that  JUen  was  let  into  possession  widi 
the  eonaanl  of  the  plaintiffii ;  if  it  had,  that  circumstance 
would  have  made  a  material  difierence.  If  they  had  recog. 
nind  J/fai*s  tenancy,  they  might  have  brought  an  action 
agranthim  for  use  wd  occupation,  in  which  case  tbey' 
would  hate  had  no  remedy  against  the  defendant,  as  they 
wonU  not  be  entitled  to  receite  rent  from  both,  but  that 
to  has  altogether  failed.  As  dierefore,  the  plaintiffs  had 
no  remedy  ifajwst  jilkn,  and  as  there  was  no  legal  or  valid 
wiender,  I  reliictjmtly  acquiesce  with  the  Court  in  con- 
Memg  the  defendant  liabhs  in  thb  action, 


1816. 


MathewaT 
and  another 

Sawbll. 


Mr.  Justice  Bubbough  concurred. 

{lule  discharged  (6). 


(a)  I  Rtam.i^  Aid.  60. (6)  And  see  Thomai  ▼.  Cook. 

2  Bbhl  9f  AUU  119,  where  a  yearly  tenant  underlet  the 
premises  to  B.  whom  the  original  landlord  accepted  as  his 
tenant,  tnd  subsequently  distrained  on  his  goods  for  rent 
due.— Held,  that  these  circumstances  constituted  a  valid 
surrender,  although  there  was  no  surrender  in  writing  of 
the  original  tenant's  interest. 


**•*••*  ♦. 
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IstAIaj.  SowARD  V.  Palmer. 

The  defendant  This  was  an  action  of  assumpsit  on  a  promissory  note  for 

to  S  ^"hdnM  ^^'  ^*'  ^*  ^^*^"  **y  **^  defendant,  on  the  4th  of  Jpril, 
gavehimapro^  1816,  and  made  payable  eight  months  after  date  to  one 
missory  note     Lamb,  by  whom  it  was  indorsed  to  the  plaintiff.  At  the  trial 

wL^dShlni?  ^^  *®  ^*"*^  ^^^^^  **'''  ^^^^^  ^^^^'  ■*  **  London  S\tr 
ed.  The  latter  thigs,  After  the  last  Term,  it  appeared  that  the  note  was  dia- 
afterwards  honored  when  it  became  due ;  that  a  correspondence  aficr- 
cept  five  shil-  ^^^^^  ^^^^  j^lace  between  the  plaintiff  and  defendant,  tvho, 
lings  in  the  in  March  1817,  wrote  to  the  former  that  his  affairs  were 
se^red^  considerably  embarrassed,  and  offered  his  brother's  security 

acceptance  of  ^^^  ^^'^  shillings  in  the  pound  in  full,  when  it  was  ultimately 
a  bill  for  stipulated  that  the  defendant  should  draw  on  his  brother 

the  defendant's  ^^^  ^^^'  ^^^'  ^'  being  five  shillings  in  the  pound  on  the 
brother,  which  amount  of  the  above  note,  including  interest ;  but  it  was 
was  accord-  agreed  between  the  parties,  th^  the  original  note  should 
but  the'ori-  remain  with  the  plaintiff,  and  the  debt  revive,  if  theac- 
ginal  note  re-  ceptance  of  the  defendant's  brother  was  not  duly  honored. 
S^nUffiTpo*-  ^"^^^'^'^^'y^  ""^  the  26th  oi  April,  1817,  the  defendant 
session,  and  ^""^w  *  ''^'"  <>"  ''W  brother  for  the  sum  of  ,£ll.  IDs.  &f. 
was  to  revive  at  four  months  after  date,  which  was  accepted  by  him, 
ance^w-rnot  *"^  indorsed  by  the  defendant  to  the  plaintiff,  who,  on  iU 
honored.  being  handed  to  him,  gave  the  defendant  a  receipt  for  that 

not*  ^'d^h*  ^"'"'  '^""*  it  to  be  a  composition  of  five  shillings  in  the 
day?? became  P^"°^  ^"  *  *^'''  ^^  ^^'  ^*-  ^-  ^•"^^^  ^^  plaintiff  ac- 
dne,  but  on       cepted  as  payment  in  full  of  all  demands  on  the  defend- 

SorSnJ1th!f  *"^'  '*"''  '*'^''''"'  P^'^J"**^^  »«  a°J  ^ay  to  the  plaintiff,  or 
defendant  ^"y  o*er  parties  who  might  be  concerned  by  the  bill ;  9nd 

tendered  £12 

to  the  plaintiff,  including  its  amount  and  expences  thereon,  which  the 
latter  refused  to  accept,  and  brought  an  action  on  the  original  note.  Held, 
that  he  was  not  entitled  to  recovpr. 
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that  unless  the  sum  of  .£11.  lOs.  6tf.  was  duly  pttd,  the 
receipt  was  to  be  null  and  void.    This  bill  becaone  due  oo 
the  29dt  of  AtiguMt  last^  and  was  dishonored;    but  on 
the  folbwing  day  the  sum  of  £\%  was  twice  tendered  to 
the  plaintiff;  which  he  refused  to  accept,  and  accordingly 
brought  the  present  action  to  recover  the  amount  of  the 
defendant's  original  note,  on  which  the  latter  paid  £l%  into 
Court,  being  more  than  sufficient  to  cover  the  sum  due  on 
the  hill,  and  the  expences  nicurred  thereon.    Under  these 
arciuNlances  the  learned  Judge  was  of  opinion  that  the 
tsoder  of  £\%  being  more  than  the  amount  of  the  com- 
posiiion  bill,  and  having  been  made  the  day  after  it  became 
due,  was,  at  law,  a  discharge  and  satisfaction  of  the  ori- 
ginal demand,  notwithstanding  such  bill  was  not  paid  on 
the  day  it  became  due,  and  as  the  plaintiff  had  kept  the 
compontion  bill,  and  never  offered  to  return  it,  nor  had 
been  put  to  any  expence,  he  thought  it  too  much  that  the 
defendant  should  be  sued  on  the  original  note,  when  he 
bad  done  every  thing  in  his  power  to  pay  the  composition 
hiii.    Hie  Jury  accordingly  found  a  verdict  for  the  de- 
fendant. 


I8I84 


SOWARD 
V. 

Paumur. 


Mr.  Seijt.  Bes/f  on  a  former  day  in  this  Term,  obtained 
a  rule  m»  that  thb  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  the  authority  of  Cranky  v.  Hillary  (a). 

Mr.  Seijt.  Faughan  now  shewed  cause.  By  the  tentis 
of  die  receipt,  it  appears  that  if  the  composition  bill 
were  not  duly  paid,  such  receipt  was  to  be  considered  as 
a  nullity,  and  the  plaintiff  might  then  resort  to  the  ori- 
ginal note ;  but  it  has  not  been  shewn  that  the  defendant 
was  not  ready  to  take  up  the  bill  on  the  day  it  became 


(a)  ^  Maul.  4*  Sdw.  120. 


276 


CAS&f  IN   EASTBR  TBRM, 


1818. 


SOWARD 
V. 

Palmbx. 


due.  At  all  events,  before  the  plaintiff  coaM  have  bad 
notice  of  the  dishonor,  namely,  on  the  following  mom- 
iog,  the  defendant  eoiight  out  the  bill,  and  caused  the 
amoont  and  expences  to  be  twice  tendered  to  the  plMtiff, 
who  refused  to  accept  the  same.  He  has  therefore  done 
all  that  could  be  required  of  him,  and  sufficientlj  < 
plied  with  the  terms  of  his  undertaking. 


Mr.  Serjt  Beslf  in  support  of  the  rule,  submitted,  that 
the  defendant,  being  bound  to  paj  the  composition  bill,  it 
was  his  duty  to  have  come  and  tendered  its  amount  to  the 
plaintiff  on  the  day  it  became  due,  instead  of  which  he 
allowed  the  bill  to  be  dishonored,  and  it  does  not  appear 
that  he  was  then  ready  to  take  it  up.  If  a  person  agree 
to  take  «^10  in  satisfaction  of  a  debt  of  «£40,  the  party 
who  engages  to  pay  is  bound  to  do  more  than  in  ordinafy 
cases,  and  seek  out  the  payee.  It  was  therefore  die  duty 
of  the  defendant  to  have  gone  to  the  person  to  whom  he 
gave  the  bill ;  but  there  is  no  evidence  to  shew  that  he 
Mfas  at  home,  or  hati  the  money  ready  on  the  day  on 
which  it  became  due.  This  proposition  is  clear,  for  Lord 
Edknborongh^  in  Cranley  v.  UiUary^  held  the  rule  to  be, 
,  that  the  person  to  be  discharged,  is  bound  to  do  the  act 
which  is  to  discharge  him,  and  not  the  other  party ;  and 
Mr.  Justice  Dampier  there  said,  *'  It  is  laid  dowa  by  LU- 
tkion,  that  the  obligor  of  a  bond  conditioned  for  the  pay- 
ment  of  money  at  a  particular  day,  is  bound  to  seek  the 
obligee,  if  he  be  in  England,  and  at  the  set  day  to  tender 
him  the  money,  otherwise  he  shall  forfeit  the  bond.*' 


Lord  Chief  Justice  GiBBS.  This  case  bears  no  re* 
semblance  to  tliose  to  which  it  has  been  likened.  The 
principle  on  which  these  cases  were  decided  hsts  tiever  been 
shaken,  namely,  that  where  a  party  stipulates  to  do  a  par« 
ticular  thing,  be  is  bound  to  do  it.  If  a  man  expressly  sti- 
pulates to  pay  rent  on  a  certain  day,  he  must  be  ready  with 
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such  rent.  So,  the  obligor  of  a  bond  condjlioned  for  paj- 
meot  of  money  at  a  particular  daj,  is  bound  to  seek  out 
die  obligee,  because  he  would  thereby  relie?e  himself  from 
the  penalty  of  such  bond.  So,  if  as  in  this  case  a  person 
\mi  wgned  to  pay  «£lO  in  satisfaction  of  a  former  or  larger 
(Mrt  on  a  given  day,  it  would  be  incumbent  on  him  to  ten* 
4er  dw  money  on  that  day;  if  not,  the  party  who  was  en- 
titled to  receive  it,  might  have  recoume  to  his  original  de- 
mand ;  but  here  the  plaintiff  agreed  to  take  a  negotiable  se- 
cnnty,  drawn  by  the  defendant,  his  original  debtor,  on  his 
brodwr,  payable  to  his  own  order,  and  indorsed  by  him  to 
the  plimtiff,  who  might  have  indorsed  it  over  to  another 
person.  In  short,  there  mif^t  have  been  a  number  of  sub- 
lefoeDt  indorsements.  Hie  plaintiff  consented  to  take 
dus  composition  bill  in  lien  of  the  original  note,  and 
haidog  so  done,  the  former  instrument  became  subject  to 
the  law  applicable  to  bills  of  exchange,  and.  it  was  there- 
fore neoesnry  for  payment  to  have  been  demanded  from 
the  defiendsnt,  as  in  ordinary  cases.  He  had  no  claim  witb* 
out  haviiig  previously  demanded  payment,  and  as  it  was 
act  proved  that  such  demand  was  duly  made,  1  am  of 
opimon  diat  be  cannot  now  be  let  in  to  sue  for  his  original 
debt  In  Citm&yv.litVAiiy,  the  defendant  ought  to  have 
tendeied  the  notes  to  the  plaintiff,  and  that  ease  therefore 
is  wholly  distinguishable  from  the  present. 


18ia. 


SOWABD 
PAlilCBB. 


Mr.  Justice  Dallas*  I  am  of  the  same  opinion. 
This  is  not  like  the  case  of  a  bond,  as  the  pbintiff  agreed 
to  accept  an  instrument  which  in  its  nature  was  precisely 
aibject  to  the  negotiability  of  common  biUs  of  ex- 
change. 


Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curring. 

Rule  discharged. 
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Smtm^sy,  Tatb  and  others  v.  Meek. 

2d  May. 

A.  as  owner  of  This  M^as  an  action  of  trover  to  recover  the  value  of  40 
•  •^  ^?Z^  chests  of  sugar^  and  708  arrobas  of  fiistic,  and  was  tried 
the  freighter,  *  before  Mr.  Justice  Burroughs  at  Gtdldhall,  at  the  Sittings 
for  a  voyage  after  the  last  Michaebnas  Temiy  when  a  verdict  was  found 
^BMalSere  ^^^  ^^^  plwwtifis  £2000  damages,  subject  to  the  opiniou 
to  receive  a  of  the  Court,  on  a  case  of  which  the  following  is  the  sub- 
fuU  cargo,  and  gtance. 

Sroceed  to  the 
rst  port  in 
the  mglUh  The  defendant,  being  the  owner  of  the  vessel  called 

Channel,  ij,^  j^„^    ^y  charter-party,  dated   the   9th  of  October, 

where,  on  her    .^  ,       !.•...       ,^  i  ..  , 

arrival  notice    lBl5,and  entered  mto  by  himself  as  such  owner  of  the 

should  be  one  part,  and  John  Bagskaw,  on  behalf  of  himself  and 

F^'^^to    {   m  ^'  P*rtn«'  Seale,  trading  under  the  firm  of  Bagshaw  and 
whom  orders     Stale,  as  freighters,  of  the  other  part,  covenanted  that 
should  be  re- 
ceived at  what  port  the  cargo  should  be  delivered,  aceording  to  bills 
of  lading.    B.  covenanted  to  put  a  fall   cargo  on  board,  and  to  pay 
freight  at  certain  rates  per  ton,  viz,  £300  in  cash  on  the  day  the  veftsel 
.  sho^d  be  reported  inward  at  the  Custom-house,  and  the  remainder  by  good 
biUs,  payable  in  London^  at  two  months  after  date,  from  the  day  on  which 
the  delivery  should  ba  completed.    A,  bound  the  vessel  and  freight,  and 
JBf.  the  merchandize  to  be  taken  on  board  her,  for  due  performance.    The 
vessel  shipped  a  cargo  for  the  freighter  at  Bahia,  together  with  other  mer- 
chandize, consigned  to  other  persons  in  London.    By  the  bill  of  lading  the 
freighter's  goods  were  to  be  oelivered,  on  his  paying  freight  for  the  same, 
fw  per  charter-party.    The  vessel  having  arrived  at  London,  the  owner  de- 
livered the  goods  to  the  different  consignees,  on  their  paying  freight 
reserved  by  bills  of  lading,-  at  a  less  rate  than  Uiat  stipulated  by  the  char- 
ter-party.  The  owner  remsed  to  deliver  the  freighter's  cargo  without  pay- 
ment of  the  freight  due  under  the  charter-party. — ^Held,  that  he  was  en- 
titled to  detain  it  for  the  hire  of  the  vessel,  as  the  delivery  of  the  goods, 
and  the  payment  of  freight,  were  concomitant  acts,  and  that  if  the  master 
unship  the  whole  of  the  cargo,  the  delivery  would  be  complete,   and  that 
the  freighter  should  then  pay  for  and  deliver  bills  for  the  amount  of  the 
freight,  as  stipulated  by  the  charter-party. 


v« 
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<«  The  vessel  should  set  sail  in  ballast  before  the  1 1th  day  ms« 
of  that  month  from  London,  and  proceed  ditect  to  BMm^  Tatb' 
OR  die  coast  of  BrazU,  where,  being  arrived,  she  should  a^d 
be  rendered  tight,  and  properly  fitted  for  the  voyage  therein 
nfter  named,  and  being  ready  to  load,  the  commalMier 
AoM  give  immediate  notice  thereof,  in  writing,  to  the 
^en\»  of  the  freighters  at  Bahim,  and  there  take  on  board 
a  Ml  and  complete  cargo  of  sugar  and  cotton,  together 
irith  a  sufficient  quantity  of  fustic  for  dunnage,  (the  sugar 
to  be  laden  not  to  be  more  than  170  tons),  und  tiM 
CDgo  not  exceeding  in  the  whole  what  the  vessel  could 
Rssonably  stow  or  carry,  and  having  received  the  caigo 
on  board,  and  being  dispatched  therewith,  she  should 
immediately  set  sail,  and  proceed  direct  to  the  Arrit, 
poit  m  the  Engluk  Channel  she  shonkibe  ebaMed 
to  toocfa  at,  where,  being  arrived,  the  commander  should 
immediately  give  notice  thereof  by  the  then  next  fol^ 
k>vriiig  post,  to  the  freighters  at  the  port  of  London, 
and  wait  with  the  vessel  until  the  return  of  the  post  from 
thence,  for  orders  from  the  freighters  either  to  ptoceed  to 
the  port  of  London,  or  to  any  one  safe  port  in  Fhtnte, 
Holland,  Bremen,  Hambro\  or  the  £<i//ic ;  and  having 
received  the  aforesaid  orders,  the  vessel  should  iM- 
mediately  set  sail,  and  proceed  direct  to  such  ordered 
port,  or  as  near  thereto  as  she  could  safely  get,  and  being 
dieie  arrived,  and  ready  to  deliver  the  cargo,  the  com* 
mander  should  give  immediate  notice  thereof  to  the 
fre^bters  there,  and  make  a  right  and  tme  delivery  of  the 
whole  of  the  cargo,  agreeably  to  bills  of  lading,  that 
diottU  be  signed  for  the  same ;  and  on  such  delivery  being 

I  completed,  the  voyage  was  to  end.*' 

.f  Tlien  followed  a  covenant  by  the  defendant,  that  die 

vessel  should  lay  at  Bakia  for  sixty  working  days,  for  the 
purpose  of  receiving  her  cargo  on  board  ;  and  that  in  the 
ereot  of  the  cargo  being  delivered  at  a  port  iu  France,  &c« 
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IBIS.         or  the  Baftjci  she  should  laj  there  for  the  purpose  of  such 
^[^         delmiy  twenty  running  days;  and  that  in  the  event  of  the 
and  others      caigo  Yma^  delivered  at  Londonf  she  should  be  there  for 
^^'  the  space  of  fourteen  running  days.     In  conuderatioo 

whereof  the  freighters  covenanted  to  furnish  and  provide^ 
and  send  alongiide  the  vessel  at  BoAiaa  full  and  comply 
cargo  of  sugpri  cotton,  &g.  (not  exceeding  170  tons  of 
sHgar)|  and  give  orders  relative  to  her  port  of  ^Bichaige 
at  Lofidon,  or  at  one  safe  pprt  b  France,  tec.  or  the 
JBoftjci  at  their  own  charge,  and  take  the  cargo  from  along- 
side, within  the  days  and  times  dierrinbefore  limited,  and 
also  covenanted  to  pay  the  defendant  for  die  freight  or  hire 
of  the  vessel,  m  case  the  cargo  should  be  ddhrered  at 
IdmAm,  at  the  rale  of  £7  sterling  money  of  Great  Bri- 
iam^  per  ton  fior  every  ton  of  sugar  that  should  be  so  de- 
livered, and  so  in  proportion  for  less  dian  a  ton;  twopence 
of  like  mooey  per  pound,  for  every  pound  of  cotton  like 
weight  that  should  be  so  delivered;  and  ^9.  10s.  of  like 
money  per  ton,  for  eveiy  ton  of  fustic  so  delivered,  tQ« 
gether  with  £5  per  cent,  primage  on  the  amount  of  the 
freight,  and  in  lieu  of  all  port  and  pilot  chaiges ;  and  that 
the  freight  and  primage  should  be  paid  as  follows; 
nunely,  £300  hi  cash  forthwith  <m  the  day  the  vessel 
should  be  reported  inward  at  the  Custom-house  in  the  port 
of  Lcmdofh  on  her  return  from  the  voyage,  and  the  re- 
mainder of  the  freight  and  pHmage  to  be  paid  by  a  good 
and  approved  bill  or  bills,  payable  in  London,  at  two 
*  mmiths  after  date,  from  the  day  on  which  the  delivery 
should  be  completed ;  but  that  in  case  the  vessel  diould 
be  ordered  to  proceed  to,  and  deliver  the  cargo,  at  any 
other  port  within  the  before  mendoned  limits,  then  th^ 
freight  and  primage  was  to  be  paid  as  follows ;  namely, 
£300,  part  thereof,  to  be  paid  in  cash  fcNrthwith  on  the  day 
oir  which  orders  should  be  given  for  the  vessel  to  procee<il 
to  a  foreign  port,  and  the  remainder  thereof  to  be  paid  by 
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^  good  and  approved  bOl  or  UUt,  payable  m  Lcmdan,  at        1B18. 
three  mondis  after  date,  irom  die  same  period,  as  and  for        t2tb 
the  frei^t  and  primage  diereoii  from  Bahia  to  England     md  others 
only.    The  further  fraght  of  the  caigo  from  her  port  of  ^* 

receimg  orders  m  the  EngKsh  Chamiel  to  her  ordered 
port  of  delivery^  and  primage  thereon,  was  to  be  calcn- 
hUed  and  settled  by  two  arbitntors,  one  to  be  chosen 
by  each  party.  The  owner  also  agreed,  that  tfie 
frei^ters  mif^t  keep  the  vessel  on  demurrage,  at  her 
ports  or  places  of  loading  and  unloading,  thirty  raniung 
days  ofer  and  above  die  lay-days,  paying  £6  per  day,  day 
bydsyi  M  the  same  should  become  due;  and  to  die  true 
performance  of  sU  and  every  die  covenants  and  agree- 
awBts  m  die  charter-party,  on  the  part  and  behalf  of 
each  <rf  die  parties  respectively,  diey  bound  themselves ; 
opecislly  the  owner,  the  vessd,  her  freight  and  ap- 
purtenances ;  and  the  fraghters,  the  merchandize  to  be 
laden  on  board  her,  each  to  the  other. 

The  vosel  having  arrived  at  Bahia,  the  agents  of  ^ 
Messrs.  BagAaw  and  Seale  at  that  port  caused  to  be 
shipped  on  board  diereof  die  goods  mentioned  in  die  de- 
chiation,  viz.  40  chests  of  sugar,  and  706  arrobas  of 
fustic,  which,  at  the  time  of  such  shipment  and  assign- 
ment herdnafter  mentioned,  were  the  property  of  the  said 
Messrs.  Bashaw  and  Seale:  together  with  other  mer- 
duuidize  consigned  to  other  persons  in  London,  and  the 
following  bill  of  hding  of  the  sugar  and  fustic,  the  suIh 
ject  of  this  action,  was  thereupon  signed  by  the  captain  of 
the  vessel. 

''  Shipped  in  good  order  and  condition,  by  Toole  and 
Weiu,  of  Bahift,  in  and  upon  the  brig  called  die  Jane, 
whereof  George  6.  Meek  is  master  for  this  present  voy- 
age, and  DOW  lying  in  the  port  of  Bahia,  and  bound  for 
London,  40  chests  of  sugar,  weighing  1669  arrobas,  16  '  . 
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lS18i         foankp  9mA  708  mobuof  fiiitii^  and  are  to  be  delivered 

^^'^^         io  the  like  good  order  and  weU-eoodilioiied^  at  the  afore* 

andtSm     •^  P^  cd  Lombih  unto  Messra.  Bagshaw  and  Sfflfc, 

aw  or  tp  Uieir  anwieei^  be  or  tb^  paying  freight  for  the  aaid 

Mbsk*        good%  at  per  cbarter^arty  and  average  accii3tomed#    In 

witoeee  whereof^  the  maaler  of  tbe  ahip  hath  affirmed  to 

four  biUa  of  lading,  all  of  this  tenor  and  date,  o^e  of 

ariiicb  being  accomplished  the  rest  to  stand  void* 

'•  G.  G.  Mbek." 

The  vessel  hnving  sailed  upon  her  homeward  voypge,  sr- 
rived  lA  due  course  at  the  port  of  ld)ndon,  with  the  afore- 
said caiigo  on  board  her,  and  ^as  reported  inwards  at 
tbe  Custom-house  there  on  the  J  5th  JufU^  1816. 

The  freight,  of  tbe  sugat  and  fustic,  calcuhted  accord- 
iiy  to  the  rates  mentioped  ip  the  cbarter-puly,  amounted 
to  tbe  sum  of  «f8U.  6$.^.  Tbe  other  goods  carried 
on  board  the  vessel  from  Bahia  to  London  in  the  said 
vojuge,  were  there  delivered  bjr  the  defendant  to  the 
owpers  to  n^hom  they  were  consigned,  upoo  their  paj- 
iag  the  freight  which  was  revtsrved  by  the  respective  bilb 
of  lading,  amounting  to  the  sum  of  £66X.lS9.lOd* 
and  which  tbe  defendant  received  without  tbe  consent  of 
Messrs.  Bagshaw  and  Seak,  or  of  tbe  plaintiffs^  from 
the  respective  consignees  of  such  goods.  The  rates  of 
freight  contained  in  such  bills  of  lading  were  less  than 
those  stipulated  by  tbe  charter-party.  Messrs.  Bagtham 
and  SeaU  having  become  insolvent,  th^,  by  deed  dated 
18th  Junef  1816,  duly  assigned  their  property  and  interest 
in  the  sugars  and  fustic  to  the  plaintiffs,  in  trust,  for  them- 
selves apd  die  other  creditors  of  them  the  said  Be^shaa 
and  Scale*  The  freight  of  the  whole  cargo,  calculated 
according  to  the  terms  of  the  charter-party,  would  have 
amounted  to  the  sum  of  «£l681.  8s.  9^.  No  tender  or 
offer  had  at  any  tipie  been  made  by  the  plaintiffs,  or 
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M^san.  BagAam  and  Sttkf  of  any  part  of  die'  md         ]818. 


frdghty  either  in  money,  bjUs^  or  otberwiae,  and  tb^  tame         . 

still  remained  unpaid.  ^^  others 

The  plamtiffs,  before  die  conmancemcnt  of  diif  a^  v. 

tioD,  and  after  the  execution  of  the  aaaignraent  to  tbem^        Mbm. 
demanded  of  the  defendant  the  aagars  and  fuatic  whieh 
were  then  m  his  possession,  but  he  refused  to  deliver  tha 
same  without  payment  of  the  freight  duo  undar  the  obai^ 
teiupsrty. 

The  question  for  the  opinion  of  the  Court  vai^  whe* 
tfaer  the  pbuntiffs  were  endtled  to  recover  ?  If  dieir 
opinion  should  be  in  &TOur  <rf  the  plaintiffs,  die  verdict 
was  to  stand,  but  the  goods  were  to  be  taken  by  them  in 
lieu  of  damages;  if  not,  a  nonsuit  was  to  be  entered. 
Either  party  was  at  liber^  to  turn  the  facts  of  this  case 
into  a  special  verdict.  It  came  on  for  argument  on  a 
former  dsy  in  this  Term,  when 

Mr.  Serjt  Be$t,  for  d^e  plaintiffs^  submitted^  diat  it 
must  be  governed  by  the  decision  of  the  Court  in  the 
cMseofHuUomi^.Bragg(a),  and  consequemdy,  that  the 
defendsntwns  notenUtM  toany lien,  or  at  all  events  could 
not  detain  tiie  sugars,  8cc.  without  payment  of  the  freight 
doe  under  the  charter-party,  as  he  now  contended.  No  ten- 
der by  the  plaintiffs  was  necessary,  as  it  was  dispensed  with 
by  the  acts  of  the  other  party,  the  defendant  having  re* 
fosed  to  deliver  the  property  until  payment  not  merdy  of 
freight  for  the  goOds  in  question,  but  of  the  whole  of  the 
freight  due  under  the  charter-party.  The  difference  between 
the  facts  of  this  case  and  that  of  Button  v.  Bra^  were  in 
themselves  trifling,  as  there,  though  the  master  had  leave  to 
reserve  the  cabin  for  bis  own  use,  still  the  whole  ship  wa^ 
ia  terms  let,  and  the  freight  was  to  be  paid  in  one  sum, 

(o)  2  Marth.  339.    S.  C.  7  rmml.  14. 
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1818.         imi  ii^gie  it  WIS  to  be  paid  accordiiig  to  the  qimtity  of 
Tatb  ^  cai|^.    These  are  in  fact  the  only  differences^  and  in 

and  others  principle  the  cases  are  not  to  be  distinguished.  Whether 
die  payment  of  freight  or  rent  is  to  be  made  by  one  sum 
or  several,  it  makes  no  difference.  Here  the  possesnon 
of  the  whole  ship  is  parted  with  by  the  defendant,  and 
he  therefore  has  no  interest  in  the  vessel,  as  if  the 
ship  were  not  full,  he  must  be  paid  a  dead  freight,  and 
if  it  were,  he  must  be  paid  for  the  quantity.  He 
had  in  &ct  no  right  to  admit  any  other  caigo  than  the 
fse^htei's.  Although  other  goods  were  received  on 
board  at  lesser  prices,  still  what  were  so  received,  wai 
only  on  an  ordinary  account.  Hie  ship  too  was  more 
at  the  disposal  of  the  freighter  in  this  case  than  in  Huttan 
V.  Bragg.  He  had  full  power  to  determine  where  she 
^U  to  be  sent,  namely,  either  to  London,  or  any  safe 
port  in  France,  Holland,  Bremen,  Hamburgh,  or  the 
Baltic*  Although  the  mode  of  payment  for  fraght  varies 
from  that  m  Button  v.  Bragg,  still  the  possession  of  the 
ship  there,  as  here,  might  be  considered  to  be  in  Ae 
freighter,  and  completely  parted  with  by  die  owner.  The 
passage  cited  by  Lord  Chief  Justice  GtMs,  fromBacoji'f 
Jlbridgment,  dt.  Trover,  E.  4^  {a),  and  xheOctum  from 
Buller*s  Nui  Prias,  45(b),  aldiough  his  Lordship  was 
of  opinion  that  that  doctrine  could  not  be  supported  to  die 
extent  to  which  the  general  terms  there  laid  down  would 
carry  it,  namely,  diat  wherever  there  is  a  special  agree- 
ment for  freight,  the  party  who  is  to  be  paid  in  that  manner 
has  no  lien  on  the  goods  ;  still,  if  the  special  agreement 
as  to  price  be  inconsistent  with  the  lien,  then  that  alone 
is  to  be  resorted  to,  and  the  lien  must  give  way  to  such 
agreement.  Here,  the  special  agreement  b  clearly  in- 
consistent with  the  lien,  for  it  was  stipulated  that  XSOO 

(o)  a  Mar$k.  346. (b)  Id.  349. 
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onlvwas  to  be  paid  in  cash  forthwith,  on  the  day  the  vessel 
should  be  reported  inwards  at  the  Custom-house,  and  the 
remainder  in  good  bills  at  two  months  after  date,  from  the 
day  on  which  the  delivery  should  be  completed  ;  and  in  case 
the  ship  should  be  ordered  to  proceed  to  the  limited  ports 
mentioned  in  the  charter-party,  then^  in  like  manner,  by 
bills  payable  at  three  months  after  date  from  the  same 
period.  The  delivery  therefore '  must  precede  the  pay- 
ment, as  if  the  defendant's  lien  be  established,  the  goods 
could  not  even  be  taken  out  of  the  vessel  to  be  weighed. 
As  to  the  nature  of  the  defendant's  claim,  and  his  refusal 
to  deliver  the  goods  without  payment  of  the  freight  due  un« 
der  the  charter-party,  it  is  quite  clear  that  he  has  no  right 
to  detain  them  under  that  instrument,  as  it  was  thereby 
stipulated  that  the  payment  should  be  made  after  the  de- 
livery of  the  cargo  should  be  completed.  This  claim  too 
is  in  direct  opposition  not  only  to  the  cases  of  Ilutton  v. 
iJrflgg,  but  to  those  of  Bir  ley  v.  Gladstone  (a),  and  Pkillips 
▼.  £odie(b),  for  it  is  in  the  nature  of  dead  freight.  Be- 
sides, the  defendant  has  claimed  the  whole  of  the  freight 
due,  amounting  to  upwards  of  <£  1600,  although  the  other 
goods  had  been  delivered  to  their  respective  owners,  and 
for  which  he  had  received  freight.  The  freight  can  only  bc^ 
payable  according  to  the  terms  of  the  charter-party  and 
bill  of  lading,  by  which  latter  instrument  it  was  to  be  paid 
according  to  the  charter-party ;  and  as  the  ship  and  goods 
were  io  complete  possession  of  the  freighters,  the  defend^ 
ant's  claim  in  the  present  action  for  the  whole,  is  altoge- 
ther insupportable ;  neither  were  the  plaintiffs  required 
to  make  any  tender,  as  the  defendant  was  only  entitled 
to  receive  <£S00  in  cash,  and  take  approved  bills  for  the 
remainder,  after  the  delivery  should  be  conipleted. 


1818. 


Tate 

and  others 

Meek. 


'     (a)  3Maule  ^  Selw.  205.— 

VOL.    IK  U 


-;(&)  15  East.  547. 
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Mr.  Serjt.  Coplejf,  for  the  defiendant,  insisted,  that  he 
y9z%  entitled  to  detain  tha  sugars,  8cc.  until  the  whole  of 
the  freight  dde  imder  the  charter-party  had  been  pud. 
The  plaintifis  have  relied  on  thre^  points  :  first,  that  by  the 
terms  of  the  charter-party  the  possession  of  the  vessel  was 
wholly  in  the  freighter,  and  that  diereibre  the  defendant's 
lien  could  not  be  supported;  secondly,  that  the  mode  of 
payment  was  inconsistent  with  the  special  agreement;  and 
thirdly,  that  thq  defendant's  claim  was  in  substance  for  dead 
freight,  and  therefore  that  this  case  fell  within  the  prmciple 
otBirley  v.  Gladstone  and  Phillips  v.  RodU.  Neither  of 
these  points,  however,  were  tenable.  The  terms  X>f  the  char- 
ter-party were  materially  different  from  those  in  Button 
V.  Bragg,  where  the  vessel  was  transferred  to  the  freight- 
er. Thb  was  a  mere  contract  between  the  parties  to  do 
certain  acts,  and  the  possession  of  the  vessel  was  not  in- 
tended to  be  vested  in  the  freighter,  except  by  the  covenants 
contained  in  the  charter-party.  The  defendant  merely  co- 
venanted that  the  vessel  should  go  to  Bahiaj  and  there 
take  a  cargo  on  board,  and  proceed  to  the  first  port  in 
the  English  Channel,  where  she  was  to  receive  orders 
either  to  proceed  to  London,  or  any  safe  port  in  France^ 
Holland,  &c.  The  possession  and  controul  of  the  vessel 
were  never  out  of  the  defendant,  and  the  covenant  in  the 
charter-party  amounted  only  to  an  engagement  as  to  the 
freighter's  use  of  the  ship.  No  directions  could  be  given 
by  the  freighter  but  in  the  terms  specified  in  the  charter- 
party.  When  the  entire  possession  of  a  ship  is  intended 
to  be  vested  in  the  freighter,  the  words  "  let  to  hire,"  or 
"  letten,"  or  '*  granted,"  are  always  introduced ;  or  at  all 
events,  such  words  as  are  equivalent  to  those  of  a  lease, 
or  would  entitle  the  freighter  to  bring  an  action  of  trover, 
if  the  captain  chose  to  deviate  from  the  course  directed 
by  the  charter-party.  In  Hutton  v.  Bragg,  the  terms 
of  the  charter-party  were,  that   the  owner  had.  granted 
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aod  letteD  the  Feasel  to  fc eight  to  the  TrMghteri  who  had  Xdta. 

accordingly  hired  and  taken  the  same  for  the  voyage,  oa  Tatk 
conditions  therein  expressed.  Here  the  defendant  merely  and  others 
covenanted  that  the  vessel  should  set  sail.  In  the  case  _^' 
of  The  Master  of  the  Trinity  House  v.  Clark  (a),  where 
it  ^vas  contended,  that  the  possessiob  of  the  vessel  was 
not  in  die  officers  of  the  Crown,  Lord£//fn6orotfgA,  in  , 
oommenting  on  the  terms  of  the  charter-party,  observ*^ 
tA{b)j  that  *'  it  granted  the  ship,  and  let  it  to  hire  and 
freight,  which  were  proper  words  of  lease,  and  would 
of  (bemselves  pass  the  possession;'' — and  the  whole  of 
bis  Lordship's  judgment  tends  to  shew,  that,  according 
to  the  strong  terms  of  the  charter-party,  and  the  nature 
of  the  serrice  in  that  case,  as  well  as  from  the  necessity 
of  the  thing,  the  possession  of  tlie  ship  was  transferred 
to  the  freighter.  The  old  forms  of  charter-partiea  in'* 
variably  contained  the  words, ''  letterf  to  freight  or  hire/' 
by  which  die  possession  was  transferred  to  the  freighter; 
and  the  decisions  wiere  formerly  founded  on  the  intro- 
doction  of  these  words.  But  here  there  is  nothing 
whatever  to  shew  that  the  freighter  was  let  into  posses^ 
sion  of  the  vessel,  and  it  rests  merely  on .  contract  be- 
tween the  parties.  As  to  the  second  point,  whether  the 
qwcial  mode  of  payment  affected  the  defendanl's  lien, 
it  has  been  contended,  that  if  such  right  existed,  that  no 
part  of  the  cargo  could  be  taken  from  the  ship ;  but  al- 
thoi^  the  cargo  is  necessarily  to  be  put  on  shore,  still 
Aat  would  not  destroy  the  defendant's  lien ;  for  in  Mr, 
Justice  Abbot's  Treatise  on  Shipping  (c),  it  is  said,/'  that 
io  this  country  the  master  may  detain  any  part  of  the  - 
merchandize  for  the  freight  of  all  that  is  consigned  to  the 
same  person ;  but  that  the  master  could  not  detain  the 

(a)  4  Mauk  ^  Selw.  288. (»)  Id.  2»5. 

(c)  3d  edit.  244.    4th  edit.  268. 
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goods  on  board  the  ship  until  these  payments  were  made, 
as  the  merchant  would  then  have  no  opportunity  of  exa- 
mining  their  condition."    That  too  is  the  practice  where 
freight  is  payable  on  the  delivery  of  goods.     On  an  ordi- 
nary bill  of  lading,  the  goods  are  warehoused^  and  consi- 
dered in  possession   of    the  master,  who  still  exercises 
a  lien  over  them.     Here  part  of  the  freight  was  stipu- 
lated to  be  paid  on  the  day  the  vessel  .should  be  reported 
inward  at  the  Custom-house ;  but  that  will  not  affect  the 
defendant's  general  lien.     The  only  doubt  is  on  the  bills 
of  exchange  that  were  to  be  given  for  the  remainder,  and 
it  makes  no  difference  whetiier  the  payment  for  freight 
was  made  by  money  or  bills  ;  for  the  defendant  was  en- 
titled to  retain  the  goods  till  either  the  one  had  been  paid, 
or  tlie  other  delivered.  The  delivery  and  payment  were  con-- 
temporaneous  acts.      The  taking  the  goods  from  the  ship 
was  merely  progressive,  but  the  moment  they  were  all  un- 
shipped and  brought  on  shore,  and  ready  to  be  transferred 
to  the  freighter  in  bulk,  the  delivery  was  complete,  and 
unless  the  bills  of  exchange  were  then  given,  the  lien  of 
the  master  accrued.     As  to  the  third  pointy  the  whole  of 
the  cargo  clearly  belonged  to  the  freighter.     And  although 
the  goods  of  other  persons  were  put  on  boards  the  action 
was  brought  against  the  defendant  as  owner  of  the  vessel,  for 
detaining  the  plaintiffd'  cargo.   The  third  persons  to  whom 
the  defendant  delivered  the  goods  consigned  to  them,  ou  tlie 
payment  of^ freight  reserved  by  the  respective  bills  of  lading, 
might  be  considered  as  agents  of  the  freighter,  from  whom 
the  defendant  received  it  on  his  account.  But  although  the 
owner  delivered  part  of  the  cargo  to  those  consignees,  it 
does  not  debar  him  from  claiming,  nor  affect  his  lien  for 
the  residue.     Here  too  there  was  no  question  as  to  dead 
freight,  for  there  was  none  as  between  the  owner  and  the 
freighter.     As  the  possession  of  the  ves2^el  therefore  had 
not  been  transferred  to  the  latter,  and  as  the  mode  of 
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Uie  payment  of  freight  did  not  affect  the  defendant's  lien,         1818. 

he  was  clearly  entitled  to  bold  the  goods  in  question  until  ^^'^^ 

the  freight  demanded  were  paid.  ,   ^.^     - 

■^  and  othere 

Mr.  Serjt.  Best,  in  reply,  observed,  that  a  distinction  Mbek. 
had  been  attempted  to  be  drawn  between  4his  case  add 
that  of  Mutton  v.  Bragg^  by  a  reference  to  the  original 
charter-party,  in  which  the  words, "  granted  and  letten  to 
freight,"  were  introduced  (a).  But  the  Court  decided  on  the 
statement  contained  in  the  case  in  which  these  words  were 
wholly  omitted.  [Lord  Chief  Justice  Gibbs. — ^The  judg- 
ment of  the  Court  was  there  founded  on  the  case  of 
Vallejo  V.  fVkeeler(b),  where  the  words  were  "  let  to 
freight;"  and  the  fact  of  those  words  being  introduced 
iato  the  charter-party  in  Button  v.  Bragg  was  well  known 
to  ihem  at  the  time.]  Stiil,  in  giving  the  judgment  in 
that  case,  those  words  were  not  relied  on,  nor  even  men- 
tioned by  the  Court*  So  in  the  case  of  The  Master  of  the 
Tritiitjf  House  v.  Clark,  Lord  EUenborough  held,  that 
from  the  nature  of  the  contract  the  necessary  possession 
was  in  the  Crown :  So  here  such  possession  must  be  in 
the  freighter.  The  circumstauces  of  that  case  were  simi- 
iar  to  the  present,  as  they  depended  on  the  nature  of  the 
service  to  be  performed.  In  J bbott  on  Shipping  {c),  it 
has  been  stated,  that  the  master  may  detain  any  part  of  the 
merchandize  for  the  freight  of  all  that  is  consigned  to  the 
same  person.  It  is  quite  clear,  therefore,  that  if  all  the 
cargo  belonged  to  the  same  person,  the  freighter  would 
have  the  exclusive  possession  of  the  ship.  Although, 
therefore,  some  goods  might  belong  to  other  persons,  un- 
der different  bills  of  lading,  still  the  right  of  possession 

to  those  for  which  this  action  was  brought  belonged  ex- 

-  -  -  -     -  /■ 

(a)  The  Reporter  has  examined  the  charter-party  m 
that  case,  by  which  tho  ship  was .  granted  and  letten  to 
freight. — : (A)  Cowp.  143. (t)  4th  edit.  268. 
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1818^         clusurdy  to  the  freighter.      Here  too  all  the  goods  de- 
^f^         taiaed  are  iwcler  one  bill  of  lading,  and  those  delivered 
and  otfiers      ^^^^  under  different  ones^  and  jet  it  has  been  insisted^  that 
V-  the  defendant  has   a  right  to  retain  these  goods  for  the 

MEBKt  whole  of  the  freight  duei  although  he  has  received  payment 
fr6ni  other  consignees.  But  Mr.  Justice  Abbott  says  (a), 
t|iat  **  (he  entire  contents  of  a  single  bill  of  ladiQg  are  to 
be  considered  as  one  part,  althoiif^  consisting  of  very  dif- 
ferent articles,  but  that  the  contents  of  one  bill  of  lading 
are  not  bound  to  the  payment  due  for  Ihe  contents  of 
another,  although  consigned  to  the  same  person."  Al* 
though  this  is  not  virtually  dead  freight,  still  the  same  prin- 
ciple is  api^icable  to  it,  namely,  that  a  part  of  the  cargo 
cannot  be  retained  for  dead  freight,  for  as  the  diip  Mas  not 
completely  filled  by  the  freighter,  whatever  goods  were 
taken  in  at  a  lower  freight,  made,  it  substantially  the  same  as 
if  it  were  in  fact  dead  freight.  As  to  the  defendant's  right 
to  detain  the  articles  for  ^hich  this  action  was  brought, 
he  claims  to  retain  them  till  all  the  freight  under  the  char- 
ter-party is  paid ;  but  it  is  clear  he  cannot  have  a  lien  for 
dead  freight,  nor  can  he  have  the  lien  he  contends  for,  as 
it  can  only  be  for  the  carriage  of  these  particular  goods. 
He  has  taken  sums  from  other  consignees,  specifically  as 
freight,  and  none  are  left  in  his  custody  but  those  which 
are  to  be  paid  for  according  to  the  stipidadons  in  the  char- 
ter-party ;  that  is  a  written  instrument  under  seal,  and 
has  not  provided  a  lien  for  any  part  of  this  fireight;  the 
defendant  therefore  is  clearly  excluded  from  retaining  the 
goods  for  the  increased  sum  now  demanded,  and  more 
particularly  so,  as  he  has  received  freight  from  other  per- 
sons to  whom  other  goods  had  been  consigned,  under  dif- 
ferent bills  of  lading. 

Cur.  ado.  vuU. 

(a)  Treatise  on  Shipping,  4tb  edit.  268. 
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Lord  Chief  Justice  Gibbs  on  iim  day  delivered  die         1818. 
judgment  of  the  Court  as  follows.— This  was  an  action         ^f^^ 
of  trover  brought  to  recover  the  value  of  40  chests  of     and  others 
sugar,  and  708  arrobas  of  fustic^  and  was  tried  before  Mr.  «• 

Justice  Burroughs  at  Gmldhall,  at  the  Sittings  after  the         <   ^'^' 
last  Midutelmas  Term,  when  a  verdict  was  found  for  the 
plaintift  for  jfSOOO  damages.    The  defendanty  as  owner 
of  a  vessel  called  the  Jane,  by  charter-party  covenanted 
widi  Bagthaw  and  Seak^  as  freighters,  that  she  should 
ssil  IB  ballast  from  London,  and  proceed  direct  to  BaUa, 
00  die  coast  of  Braidl,  and  there  Uke  on  board  from  the 
agents  of  the  freighters  a  full  and  complete  cargo  of  sugar 
and  cotton,  &c.  not  exceeding  in  the  whole  what  she 
could  reasonably  stow,  over  and  above  her  stores,  &c.  and 
hat  log  received  the  cargo  on  board,  should  immediately 
proceed  direct  to  the  first  port  in  the  English  Channel 
which  she  might  be  enabled  to  touch  at.    (Here  his  Lord- 
ship recited  the  whole  of  the   covenants  between  the 
owner  amd  freighters,  as  in  the  charter-party,  observing, 
that  that  for  the  payment  of  freight  was  the  most  mate* 
rial,  and  having  read  the  remainder  of  the  special  case, 
proceeded  as  follows).    The  question  in  this  case  clearly 
is,  whether  the  plaintiffs,  as  merehants,  are  entided  to  have 
tbe  remainder  of  the  goods  delivered  to  them,  without  at 
the  same  time  making  satisfacUon  to  the  defendant  as 
owner,  for  the  hire  of  his  vessel,  or  the  remamder  of 
freight  due  to  him.    In  some  cases  this  may  depend  on 
the  nature  of  the  common  law  right  of  lien  which  the 
owner  may  have  on  them  for  freight,  but  in  others  the 
parties  may  so  st^ulate  among  themselves  that  the  goods 
shall  not  be  delivered  to  the  merchant  till  the  freight  has 
been  paid,  or  that  the  delivery  of  the  goods  and  the  pay- 
ment of  the  freight  shall  be  concomitant  acts,  and  such  a 
stipulation  would  be  binding  on  the  parties,  without  any 
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1810.  reference  to  the  general  law  of  lien.    This,  and  the  other 

Tate  cnses  that  depend  on  it  (a),  have  been  treated  as  if  they  stood 
ajid  others  on  the  same  ground  as  that  of  Hutton  v.  Bragg  {by  But 
that  case  is  mainly  distinguishable^  because  there,  there  was 
no  covenant  for  the  delivery  of  the  goods.  No  question 
there  arose  on  tlie  effect  of  cross  covenants,  for  the  delivery 
of  the  goods  on  the  one  side,  and  the  mode  of  paying  the 
freight  on  the  other,  neither  was  there  a  bill  of  lading,  as 
here,  stating  that  tlie  freight  for  the  goods  was  to  he  paid 
as  per  charter-party.  Here  too  thefe  was  a  covenant  by 
the  ship  owner,  that  as  soon  as  the  vessel  should  arrive, 
and  was  ready  to  deliver  the  cargo,  notice  should  be 
given  to  the  freighter,  and  that  the  whole  of  the  cargo 
should  be  delivered  agreeably  to  bills  of  lading  that  should 
be  signed  for  the  same  ;  and  that  on  such  delivery  beiog 
completed,  the  voyage  should  end.  Such  is  the  covenant 
for  the  delivery  of  the  goods.  The  freighter  covenanted 
to  furnish  and  put  on  board  a  full  and  complete  cargo  of 
sugar  and  fustic,  and  pay  freight  at  the  rate  of  £7  sterling 
per  ton  for  every  ton  of  sugar,  nett  weight,  at  the  king's 
beam,  that  should  be  so  delivered.  Sec.  and  that  the 
freight  and  primage  should  be  paid  as  follows,  viz.  <£dOO, 
part  thereof,  in  cash  forthwith,  on  the  day  the  vessel 
should  be  reported  inward  sit  the  Custom-house  in  the 
port  of  Lofidotf,  on  her  return  from  the  voyage,  and  the 
remainder  by  good  and  approved  bills  payable  iu  London^ 
a(  two  months  after  date,  from  the  day  on  which  the  de- 
livery should  be  coitapleled.  The  vessel  was  duly  laden 
at  BahiOf  and  bills  of  lading  were  signed  for  the  goods 
now  in  question,  by  which  they  were  made  deliverable 
to  the  freighters  or  their  assigns,  he  or  they  paying  freight 
for  the  goods  as  per  charter-party  and  average  accustomed. 


(fl)  Sec  Yates  v.  RaiUton   and  McnncU,  next  case.— 
(/>)  2  Marsh.  339. 
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The  voyage  was  made  to  London^  and  pan  of  the  car- 
go was  delivered  to  different  consignees,  and  a  sufficient 
sum  received  by  the  defendant,  as  owner,  for  thie  freight, 
namely,  ^661.  135.  \0d.  on  the  ship  being  reported  ui* 
wards  at  the  Custom-house ;  but  the  goods  in  question 
remained  on   board,   and  part  of  the  freight  or  hire  of 
the  vessel  remained  unsatisfied,  at  least  a  part  of  the  goods 
remained  undelivered,  and  were  at  the  disposal  o^the  mas- 
ter.   The  plaintiffs,  as  •  merchants,  required  the  goods  to 
be  delivered  to  them,  without  offering  any  bill  or  bills, 
or  other  security,   for  the  remainder  of  the  freight ;  the 
defendant  refused  such  delivery,  unless  ht  was  satisfied  for 
the  same  by  such  a  bill  or  bills,  as  the  freighters  had  stipu- 
lated to  give  by  the  charter-party.     The  question  then  is, 
whether  the  acts  covenanted  to  be  done  by  those  two  par- 
ties, viz.  the  delivery  of  the  cargo  by  the  one,  and  the 
payment  of  the  remaining  freight  or  hire  of  the  vessel  by 
the  other,  be  concomitant  acts,  which  neither  was  obliged 
to  perform,  unless   the  other  were  ready  to  perform  the 
act  covenanted  on  his  part  to  be  done  i    And  we  think 
they  are  concomitant  acts ;    for  if  one  party  covenant  to 
deliver  goods  to  another,  and  that  other  covenant  to  pay 
a  certain  sum   on   such  delivery,  there  can  be  no  doubt 
but  that  these  two  acts  are  concomitant,  and  that  one 
cannot  call  on  the  other  to  perform  the  act  incumbent 
on  him,  if  he  does  not  perform  that  which  is  stipulated 
by  himself.      There  must    still   be  a  remedy  for  each 
party.    The  difficulty  in  this  case  is,  that  the  remainder 
of  the  freight  was  to  be  paid    by  bills  at  two  months 
date  from  the  day  on  which   the  delivery  should  be  com- 
pleted.   It  has  therefore  been  contended,  that  as  the  de- 
livery of  the  whole  cargo  might  occupy  several  days,  the 
day  OD  which  the  bills  are  to  be  draw  n  cannot  be  known  till 
tlip  \ihoIe  is  delivered,  and  the  delivery  of  the  goods  must 
precede  the  delivery  of  the  bills ;  but  we  think  this  might 
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be  remedied  by  the  captem's  landing  the  cargo  in  his  own 
name  if  necessary^  and  then  effering  it  at  one  ddivery  to 
the  merchants,  on  their  giving  him  a  bill  or  hills,  payable 
at  a  cerCam  period  from  that  time ;  the  language  of  the 
bill  of  lading,  to  which  the  covenant  in  the  charCerparty 
refers,  shews  strongly  that  this  was  the  intention  of  the 
parties ;  the  cargo  was  to  be  deliverable  upon  payment  of 
the  freight,  and  that  construction  put  upon  the  charter- 
party,  falls  in  with  the  justice  of  the  case.  We  have 
the  less  doubt  in  giving  this  judgment,  because  die  par- 
ties have  the  liberty,  which  was  reserved  to  them,  if  they 
were  dissatisfied,  to  turn  the  case  into  a  special  verdict. 

Judgment  for  the  defendant. 


Saturday, 
2d  May. 


Yates  and  others.  Assignees  of  Ashton  and  another, 
Bankrupts,  and  Phaser  and  another  v.  Railbton. 


Same  v.  Mem  n ell  and  another. 


So,  if  the  This  was  an  action  of  trover  to  recover  the  value  of 

owner  of  a        237  pieces  of  white  pine  timber,  40  pieces  of  birch 

ship  covenant     . 

by  charter-        timber,  137  pioe  planks,  and  127  cords  of  lathwood,  the 

party,  to  let  property  of  the  plaintiffs.  The  defendant  pleaded  the 
and  deliver  the  8®"®"*^  \Bsae»  The  cause  came  on  to  be  tried  before 
cargo  in  good  Mr.  Justice  Burrotighj  at  the  Sittings  in  London,  after 
order  and  con- 
dition, and  the  freighters  covenant  to  pay  freight  on  safe  delivery  of  the 
cargo,  one-third  in  cash,  and  the  remaining  two-thirds  by  approved  bills 
of  exchange,  at  four  months  date : — Held,  that  the  delivery  of  the  cargo 
and  payment  of  freight  were  concomitant  acts^  and  that  the  owner  had  a 
lien  on  the  cargo  till  he  was  satisfied  for  the  amount  of  freight  remain- 
ing due. 
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Hilary  Tenn  1817,  when  a  verdict  was  found  for  Che 
pbuDliffi^  subject  to  the  opinioD  of  the  Court,  on  the  fol- 
lowing case,  it  being  agreed  that  the  property  in  dispute 
aboald  be  sold,  and  the  produce  thereof  paid  over  to  such 
party  ss  should  be  entitled  to  it  by  the  judgment  of  the 
Court,  with  liberty  for  either  lo  turn  the  facts  into  a  spe- 
oal  verdict. 

Thiee  of  the  plainlifi  were  the  assignees  of  Jshimu, 

who  carried  on  business  at  Li/vetpaol  as  timber  merchants, 

and  the  two  others  were  merdhants  residing  at  Mirandehi^ 

in  New  Brunswick,  who,  togedier  with  the  bankrupts^ 

were  jointly  interested  in  die  property  in  question.    The 

defisndant  was  the  owner  of  the  ship  Jginantrt,  and  by  a 

diarter-party,  made  Sdd  Jpril,  1816,  he  thereby  granted 

sod  let  die  ship  to  the  bankrupts,  who  took  the  same  to 

fie%ht  on  a  voyage  from  Miramchi  to  one  of  the  ports 

of  Liverpool,  Hull,  or  London,  at  the  option  of  the 

Aieigiiters.    The  defendant  covenanting  to  take  a  full  cargo 

of  £r  timber  on  board  at  Miramichi,  and  proceed  direct 

tlusiewjth  to  one  of  the  aboveHnentiooed  ports,  and  there 

deliver  the  same  to  the  bankrupts  in  good  order  and  con- 

didoo.    The  bankrupts  covenanted  to  pay  freight  home 

from  MiramkH  as  follows ;   £S  for  every  load  of  JK> 

cabic   feet  of  fir  timber,  and  hard' wood;   «£2  for  every 

£itboai  of  four  fieet  lathwood,  together  with  £S  per  cent. 

oo  the  whole  amount  of  the  freight,  in  lieu  of  all  charges^ 

aod  tbat  auch  freight  should  be  thus  paid  on  safe  delivery 

of  the  cargo,  viz.  one  equal  third  part  in  cash,  and  the 

remaining  two-thirds  by  good  and  approved  bills,  drawn 

upon  or  payable  in  London,  at  four  months  date.    For 

ibe  true  performance  of  all  the  covenants  in  the  charter*. 

partj  the  defendant  bound  the  ship  and  freight,  and  the 

bankrupts  the  cargo  to  be  laden  on  board  her,  eaoh  to  the 

other.     The  timber  in  question  was  shipped  on  board  the 

jtgincourt  at  Miramichi,  and  consigned  to  the  bankrupts 
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1818. 


Yates 
and  otherd 

Railston. 


at  Liverpool,  by  bills  of  lading,  tbey  paying  freight  for 
the  same  as  per  charter-party.  Previous  to  the  arrival  of 
the  vessel  at  Liverpool  the  Ashtons  became  bankrupts^  and 
on  such  arrival  the  master  gave  tlie  three  first  mentioned 
plaintiffs,  as  their  assignees,  notice  that  the  ship  Agincourt, 
on  account  of  the  estate  of  J^ons,  was  arrived  at  the 
King's  dock  there.  The  plaintiffs  afterwards  demanded 
the  cargo  from  the  defendant,  who,  on  the  ship's  arrival 
at  Liverpool,  had  taken  possession  of  her,  and  refused  to 
deliver  the  timber  in  question  without  the  fi-eight  due  upon 
such  cargo  being  first  paid. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  defendant  had  a  lien  on  the  cargo  for  the  freight? 

The  case  came  on  for  argument  in  the  last  IWnt/y 
Term,  when 


Mr.  Seijt.  Pell,  for  the  plaintiffs,  relied  on  the  case  of 
Hutton  v.  Bragg  (a),  and  contended  there  was  no  material 
distinction  between  that  and  the  present,  and  consequently 
that  it  must  be  governed  by  the  principles  there  laid  down. 

Mr.  Serjt.  Blosset,  contra,  by  a  learned  and  elaborate 
argument,  attempted  to  shew  that  it  was  mainly  distin- 
guishable from  Hutton  ▼.  Bragg,  and  objected  to  the  ge- 
neral principles  there  laid  down ;  and  in  support  of  his 
propositions  he  cited  Beaw^s  Lex  Mercatoria,  vol.i. 
page  187.  Jbbott  on  Shying,  3d  edit  184.  188.  £45. 
FhiUips  v.  Brodie,  15  East.  54i.  Birley  v.  Gladstone, 
S  Maule  ^  Selw.  W5.  Christy  v.  Boe,  1  Taufd.  300. 
SJ$epardv.  De  Bemales,  ISEast.  572.  fVilson  v.  Kymer, 
1  Maule  Sf  Selw.  154.  Parish  v.  Crawford,  2  Str.  1251. 
Vallejo  V.  Wheeler,  Cowp.  154.  Uutt  v.  Bourdieu,  1  Term 


(a)  2  Marsh.  339. 
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Rep.  323.      Paul  v.Bireh,    2Jtk.  621.     Maorsom  v.  1818, 

Kymer,  9,  Maule  Sf  Selw.  SOS,  and  Bremin  ▼.  Courani,  Yates 

Sayer,  253.     S.  C.  Bui.  N.  P.  45.  *  and  others 

V. 

Mennell    • 

and  another.. 

Id  Votes  v.  Mennell  and  another,  the  action  was  trover,  And  where  the 
brought  by  the  same  plaintiffs,  to  recover  the  value  of  a  ^^^^^^^^ 
quantity  of  timber,  lathwood,  and  deals,  under  the  same  ifyer  the  cargo 
circumstances  as  the  former,  with  the  exception  that  the  agreeably  to 
cargo  was  imported  in  another  vessel  called  the  Regent,  of  ^^^^^  "  *"^' 
which  one  of  the  defendants  was  master,  and  the  other  freighters  co- 
part  owner,  who,  on  the  SQth  of  March,  18 16,  by  me-  ^®°*°*®^J^  , 
morandum  of  charter,  covenanted  with  the  bankrupts  that  Jq  ^ash  on  ar- 
the  ship  should  take  in  a  full  cargo  of  timber  at  Mira"  rival,  and  the  ' 
wicAi  (without  expressing  that  she  had  been  let  to  hire),  j^^^^^^^y 
and  deliver  the  same  at  Liverpool,  agreeably  to  bills  of  the  cargo  bj    « 
lading ;  and  the  bankrupts  covenanted  to  pay  freight  to  good  bills  of 
thedefeadaot  jMc/iwe//,  at  the  rate  of  i'S  per  load  of  50  fouJ*  ^^nthV 
cubic  feet  for  the  timber,  and  two-thirds  the  freight  of  date ;  if  the  ^ 
thnber  for  broken  stowage,  payment  whereof  to  be  made  captain  land 
St  lAverpool,  one-third  in  cash  on  arrival,   and  the  re-  j^jg  ~,^  name 
maioder  on  delivery  of  the  cargo  by  good  bilk  on  pr  pay-  and  offer  them 

able  in  London,  at  four  months  date.  ^^  thefreighter 

'  at  one  de- 
livery, on  re- 

The  Court  deferred  giving  their  opinion  in  these  cases  ceiving  the 

untfl  that  of  Tate  v.  Meek  had  been  argued,  when,  after  ^St?  Held 

Lord  Chief  Justice  Gibbs  had  delivered  the  above  judg-  that  the  owner 

ntent  in  that  case,  he  remarked  that  both  these  were  open  ^**  *  lien  on 

to  ihe  same  observations  as  had  been  made  in  that,  at  least  g^^i^  i^m^  ^f 

materially  so.     That  in  Yates  v.  Railston,  the  cargo,  by  exchange  are 

the  terms  of  the  charter-party,  was  to  be  delivered  in  good  P/'o^uced  by 

J          ^          1.  •           ^    .^  \.   •  1      1^      ,  *®  freighter, 
order  and   condition,  and  the  freight,  by  the  express  co- 
venant of  the  freighter,  was  to  be  paid  upon  the  safe  de- 
livery of  the  cargo,  one  equal  third-part  in  cash,  and  the 
remaining  two-thirds  by  good  and  approved  biU^,  drawn 
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1818*         upon  or  payable  in  London^  at  four  months  date.    That 
Yates        ^^  ^''^  °^^  necessary  to  go  through  the  observations  aheady 
and  others      made  in  Taie  v.  Meekt  as  the  same  were  applicable*  to  this 
--    ^*  case,  namely,  that  the  two  acts  covenanted  for,  viz.  die 

and  another,    deuvery  of  the  cargo,  and  the  payment  of  the  tteight, 
were,  by  the  terms  of  the  charter-party,  concomitant  acts, 
and  that  the  one  could  not  be  required  without  the  other. 
Thai  the  csise  of  Yaies  v.  Memell  must  be  governed  by 
the  same  remarks,  and  that  it  was  unnecessary  for  the 
Court  to  say  more  than  that  the  covenant  for  the  deUvery 
there  was,  that  the  goods  should  be  delivered  agreeably 
to  bills  of  lading,  and  that  the  freight  was  to  be  paid, 
one^third  in  cash  on  arrival,  and  the  remainder  on  de- 
livery of  the  cargo,  by  good  bills  on  or  payable  in  Lon- 
don, at  four  months  date.      The  difficnlty  in  all  these 
cases  that  the  delivety  may  take  several  days,  and  the  bills 
are  to  be  drawn,  payable  at  a  certain  period  of  time  from 
the  complete  delivery  of  the  cargo,  and  that  as  the  goods 
are  taken  out  of  the  ship,  should  be  transferred  orer 
immediately  to  the  fre%fater,  could  hardly  have  been  sur- 
mounted ;  but  if  no  arrangement  can  be  made  between 
the  parties,  we  think  it  can  be  got  over,  by  the  captain 
landing  the  goods  in  bis  own  name,  and  offering  them  at 
one  delivery,  upon  receiving  the  stipulated  freight.    We 
are  of  opinion,  therefore,  that  in    all  these  cases  the 
owners  of  the  goods  cannot  require  them  to  be  delivered,' 
without,  at  the  same  time,  satisfying  the  ship  owner  for 
the  amount  of  the  fiteight  that  may  remain  due. 

Judgment  for  the  defendants 
in  both  the  cases. 
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White,  Demandant,  Bicknell,  Tenant,  Satnrdaj, 

Papillon,  Vouchee.  2d  May. 

Mb.  Serjt.  Heywood   moved  to   amend   this  recovery,  A  recovery 
which  was  passed  in  1729,  by  inserting  « the  great  and  ^"^^  ^Jq*"^^^^^ 
rectorial  tithes  of  the  demesnes  to  the  manor  of  JKfticA  the  "great  and 
Bently,  belonging,"  on  an  affidavit  which  stated,  that  by  rectorial  tithes 
the  deed  to  make  the  tenant  to  the  prtecipe,  dated  in  that  ^  i^^°  »  if 
year,  the  vouchee  conveyed  to  the  tenant  "  all  tlie  manor  they  be  Con- 
or lordship  of  Much  Beniley,  m  the  county  of  Essex,  to-  *«^"?^  ^  ^? 
^       /l  .1.     •  1..  Z  J  _/  .J        deed  to  lead 

getber  with  the  rights,  members,  and  appurtenances  there-  ^i^^  ^^^g   ^j. 

to,  and  all  the  tithes  to  the  demesnes  of  the  said  manor  though  ihe 

of  Much  Beniley,  belonging."     That  in  the   exempli-  ^^"K'*  "1^«'. . 
^     .  ,  ...  .       .    were  not  paid 

fication  of  the  recovery,  the  tithes  were  not  mentioned,  f^^  gQ^f^  tithes, 

although  expressly  charged  by  the  above  deed,  and  that  at  the  time  the 

the  deponent  believed  that  such  omission  viras  made  by  '®^^®|7  ^^ 

mistake.    He  relied  on  the  case  of  Dowse,  demandant, 

Lloyd,  tenant.  Reeve,  vouchee  (a),  where  an  amendment 

in  terms  similar  to  the  present  had  been  allowed. 

Lord  Chief  Justice  Gibbs  was  at  first  inclined  to 
think  that  the  Court  could  not  allow  this  application,  as  it 
was  in  fact  to  give  effect  to  the  recovery,  over  property  on 
wbich  the  king's  silver  had  not  been  paid  when  it  was  suf- 
fered. That  every  description  of  property  should  then 
have  been  enumerated  in  the  recovery.  That  although  the 
parties  might  have  intended  that  the  tithes  should  pass, 
still,  if  there  were  no  entry  of  tithes,  for  which  the  king's 
silver  had  been  paid,  it  might  be  inferred  that  they 
did  not  contemplate  they  should  so  pass.    That  it  did 


(a)  2  Bos.  4*  PuL  578. 


Demandant. 
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1818»         ^^^  appear,  from  any  of  the  documentSy  that  these  tithes 
^^^^^  Vfere  estimated  in  the  sum  paid  for  the  king's  silver.    He 

)Am«ndfni  obscrvcd,  that  a  fine  might  be  levied,  or  recovery  suffered 
by  general  words,  and  yet  the  tilbes  might  be  most  valuable, 
and  as  they  were  not  specified  in  the  deeds,  the  king's  sil- 
ver would  not  have  been  paid  on  themj  and  then  arose 
the  objection  that  the  party  now  applying  to  have  the 
recovery  amended  by  their  insertion,  has  had  the  use  of  the 
king's  silver  without  being  liable  to  any  interest,  fiy  al- 
lowing the  amendment,  the  operation  of  the  recovery 
would  be  extended,  ^as  the  tithes  might  be  of  considerable 
value,  and  as  the  king's  silver  was  not  paid  on  them 
when  the  recovery  was  suffered,  it  must  be  presumed  that 
It  was  not  in  the  contemplation  of  the  parties  that  they 
should  then  pass. 

But  on  the  ofRcer  of  the  Court's  stating,  that  no  ad- 
dition was  necessary  to  be  made  to  the  king's  silver,  and 
as  there  was  no  rule  requiring  interest,  in  case  the  tidies 
had  been  omitted  at  the  time  the  recovery  was  suffered ; 
and  as  the  present  value  of  king's  silver  differed  materially 
from  that  in  17^9^  when  the  recovery  was  suffered. 

The  Court,  on  deliberation,  allowed  the  amendment 
as  prayed  for. 

Fiat. 
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Gent  and  another,  Executors,  &c.  v.  Abbott  (sited       Mondajr» 
with  Maitland,  who  has  been  outlawed).  *^ 

Mr.  Serjt.  Bosanquet,  on  a  former  day  in  this  Term,  had  A  capias 

obtained  a  rule  nisi  that  the  bail  put  in  for  the  defendant  ^^fi^^"^^^ 

Abbott,  in  this  case,  might  be  exonerated; — on  an  aflblavit  usued  i^ainst 

which  utatcd,  that  on  the  17th  of  M^  last,  a  capias  to  ^.  and  J.  with 
.......  -         -  1  an  ac  etiam  m 

answer  the  plamtiffs  in  a  plea  of  trespass  juare  clausum  ^^y^^  ^^^  which 

fr^,  directed  to  the  sheriff  of  MiddleseXf  was  issued  by  A.  was  arrest- 
ee plaintiffs  against  the  defendant  Abbott,  and  one  MaU-  ^|i!°Jj5 J  "^ 
land,  returnable  on  the  morrow  of  the  Holy  Trinity,  with  of  special 
to  ac  etiam  in  debt  for  «£iO|700.    That  on  the  10th  of  capias,  aHas, 
June  following,  special  bail  were  put  in,  and  justified  for  ^oimd*'d*'ii 
Abbott,  and  the  rule  for  the  allowance  duly  served  on  the  an  original  in 
plaintiff's  attomies.    That  writs  of  special  capias,  alias,  debt,  and  writs 
and  pluries,  grounded  on  an  original  in  debt,  were  issued  prodMoation 
by  the  plaintiffs  against^botb  Abbott  and  Maitland,  re^  were  Issued 
tamable  respectively  in  five  weeks  from  Easter-day,  on  ¥^™i^^* 
the  morrow  of  the  Holy  Trinity,  and  in  three  weeks  from  issued  as  to 
the  H(Jy  Trinity,  directed  to  the  sheriff  of  Middlesex,  A.  and  an 
who  returned  that  neither  of  the  defendants  were  to  be  ^|^^^|^ 
found  in  his  bailiwick.    That  writs  of  exigent  and  prO*  was  outlawed, 
clunation,  founded  on  such  return,  were  issued,  directed  A.  declaration 
to  tbe  rfieriff,  -against  both  the  defendants,  returnable  re-  delivered 
spectively  on  tlie  morrow  of  All  Souls,  in  Michaelmas  against  A. 

Term  last,  and  thht  Maitland  was  thereupon   returned  only,  alleging 

the  outlawry  of 
outlawed  at  tbe  suit  of  the  plaintiffs.    That  on  the  26th  s.  in  that  suit. 

of  November,  a  declaration  was  delivered  against  tbe  de-  Ou  a  motion 
fendant  Abbott  only,  in  a  plea  of  debt;  containing  an  |^^  bidl  bv* 
averment  that  Maitland  had  been  outlawed  at  the  suit  of  entering  an 

exoneretur,  on 
the  ground  of  a  variance  between  the  declaration  and  process : — Held,  that 
they  were  not  entitled  to  it,  as  the  objection  might  be  a  ground  of  defence, 
ia  case  the  plaintiffs  proceeded  against  them. 
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Gbnt 
And  another 

V. 

Maitland. 


the  plaintiffs  in  that  plea,  and  that  Abbott  had  pleaded 
to  that  declarationi  but  had  not  appeared  to  anj  other  pro- 
cess •t  the  suit  of  the  plaintiffs  than  the  writ  of  copiM 
quart  claununfregit  above  mentioned.  Under  these  cir- 
cumstances, the  learned  Serjeant  contended,  that  the  bail 
were  exonerated,  as  there  was  a  yariance  between  the  pro- 
cess pn  which  the  defendant  if  (^M  was  arrested,  and  the 
declamtioQ  in  debt,  delivered  after  Maiiland  had  been 
outlawed. 


Mr.  Serjt.  Best,  and  Mr.  Serjt.  Cop/ey,  afterwanb 
shewed  cause,  and  insisted  -that  the  proceedii^  against 
the  defendant  Abbott  had  been  perfectly  reguhr,  and  that 
although  Maitland  had  been  outlawed,  still  that  as^Mo^l 
had  been  duly  arrested,  and  put  in  bMl  under  the  ori- 
ginal process,  such  bail  must  still  be  considered  as 
liable.  Although  it  might  be  contended  that  the  or^nal 
writ  on  which  the  defendant  was  arrested,  was  in  trespass, 
still  the  real  cause  of  action  appeared  by  the  ac  eiiam, 
which  was  in  debt,  and  on  which  alone  he  could  be 
held  to  bail.  With  this  the  declaration  corresponded,  and 
therefore  there  was  no  variance.  But  this  being  an  appli- 
cation on  the  part  of  the  bail,  they  should  have  applied 
in  the  first  instance. 


Mr.  Seijt.  Bosanquet,  in  support  of  the  rule,  observed, 
that  the  bail  were  entitled  to  be  discharged,  as  the  situa- 
tion of  the  cause  of  the  defendants  had  been  eutirely 
altered  since  the  arrest  of  Abbott*  The  principle  by  which 
bail  are  required  to  apply  in  the  first  instance  has  no  con- 
nection with  the  present  case,  and  no  authority  has  been 
cited  to  shew  that  they  are  now  precluAsd  ffom  so 
doing.  Wherever  any  alteration  takes  place  in  a  cause 
from  the  time  when  bail  are  put  in^  they  are  entitled  to 
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their  duchaife,  ai  if  a  writ  be  sued  out  by  an  executor,  Or 
a  surviving  partner,  as  auch,  and  he  afterwards  declare  in 
his  own  right.  Here  the  original  process  was  joint,  and 
against  both  the  defendants ;  and  as  Maitland  did  not  q>- 
pesr,  (he  plaintiffs  need  not  have  ^pceeded  to  out-^ 
hwiy  against  him.  Besides,  the  original  writ  was  in  tres- 
pass, whereas  it  should  have  been  in  debt,  with  which 
Ae  declaration  would  then  have  corresponded.  The 
at  etiam  is  merely  introduced  for  the  purpose  of  dedarifig 
accoidhig  to  the  custom  of  the  Court ;  and  on  tfie  de- 
fendant's arrest,  bail  are  so  taken,  and  the  declaration  must 
he  conformable  to  such  custom,  lliere  should  there^ 
fore  have  been  a  special  original  in  debt,  for  Maitland 
cannot  be  said  to  have  been  outlawed  in  this  action,  which 
was  commenced  m  trespass.  It  is  therefore  a  surprise 
on  the  bail,  as  they  were  only  required  to  answer  accord- 
ing to  the  custom  of  the  Court,  and  there  was  no  process 
to  compel  the  party  to  appear,  founded  on  an  original 
in  debt. 

Cur.  adv.  vulti 


1818. 


Gent 
and  another 

V. 
MAITtAKD. 


Mr.  Justice  Dallas  on  this  day,  having  stated  the 
facts,  observed,  that  the  proceedings  in  this  case  had 
been  perfectly  consistent  with  the  established  practice  of' 
the  Court.  That  it  was  quite  clear  where  a  plaintiff 
declared  for  a  different  cause  of  action  than  that  expressed 
in  the  wri^  the  bail  were  thereby  discharged.  But  here 
the  cause  of  action  remained  the  same.  For  the  bail,  it 
has  been  cootended,  that  the  oripnal  process  being  in  tres- 
pass, they  were  not  liable  in  this  action,  which  is  founded 
ia  debt.  But  the  Court  think  that  they  ought  not  to  do' 
dde  this  question  on  the  present  motion,  but  leave  the 
plaintiffB  to  their  remedy  against  the  bail,  who  may  take 
tins  as  a  ground  of  defence,  in  case  an  action  be  broiq[ht 
ag^t  thenn.    Still,  however,  the  officers  of  the  Court 
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1818.  arc  of  opinion  that  the  proceedings  in  thb  case  have  bees 

Q^^         altogether  conformable  to  practice, 
and  another  Rale  discharged  (a). 


Maitland. 


(o)  See  the  previ<his  proceedings  in  this  case,  ante,  p.  87. 
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^.devised  to 
S.I>.  for  life, 
remainder  to 
his  first,  se- 
cond, third, 
fourth,  fifth, 
sixth,  and 
other  sons,  in 
tail  male,  ac-^ 
cording  to  sen 
niority  of  age 
and  priority 
of  birth,  re- 
mainder to  his 
first,  &c.  and 
other  daugh- 
ters in  tail 
general :— re- 
mainder to 
Gf.i7.  the 
eldest  son  of 
J.  i7.  for  life. 


Dos,  on  the  Demise  of  Lb  Chbvalib«  and  Wife 
V.  HuTHWAiTE  and  another. 

This  was  an  action  of  ejectment,  brought  to  recover  pos- 
session of  certain  lands    in  the  county  of  Nottingham^ 
which  the  lessors  of  the  plaintiff  claimed  under  the  will 
of  George  Donjon.    The  cause  came  on  to  be  tried  be- 
fore Mr.  Justice  Ho/roye{,  at  the  last  summer  assizes  for 
Nottingham,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court,  on  a  case  of  which 
the  following  is  the  substance,  with  liberty  for  either  party 
to  turn  the  same  into  a  special  verdict.     By  a  will,  bearing 
date  the  TTth  of  May,  1781,  and  duly  executed  to  pass 
real  estates,   George  Donston,  after  bequeathing  several 
legacies,  and,  amongst  others,  the  sum  of  «£lOOO  to  all 
and  every  the  children  of  John  Huthwaite,  late  of  the 
'  town  of  Nottingham,  mercer,  to  be  paid  to  and  equally 
divided  amongst   them,   if  more  than   one,  within  six 
caleudar  months  next  after  the  decease  of  their  said  father, 


remainder  in 

Strict  settlement  to  his  first  and  other  sons  in  tail  male,  and  first  and  other 
daughters  in  tail  general,  with  like  limitations  as  to^.  2>. : — ^remainder  to 
S.H,the  second  9on  of  J,  H,  for  life;  remainder  to  his  first  and  other  sons 
and  daughters  in  strict  settlement;  remainder  ioJ.H.  the  third  son  of 
J.  H.  for  life,  remainder  to  his  first  and  other  sons  and  daughters  in 
strict  settlement,  with  similar  limitations.  J.  If.  was  the  seoond  son,  and 
S.  H.  the  third :— Held,  that  8.  H.  being  rightly  named,  was  entitled  to  take, 
although  wrongly  described  in  the  will,  as  being  the  second  son  of  J.  A 
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menuages,  &€.  and  real  estate  whatsoeTer,  including  the       Dob^. 
jvemiies  for  which  this  action  was  brought,  situate  in  the     Lb  Chbva- 
county  of  Nottingham,  to  trustees  therein  named,  to  hold       .   "** 
to  them,  their  heirs  and  assigns,  on  the  following  uses,    Huthwaitb 
tnuts,  and  purposes,  viz.  to  the  use  of  Siarkey  Ihfutan,    «nd  another. 
son  o(  Hmry  DonUon,  for  life,   and  after    the   deter- 
mimtion  of  that  estate  by  forfeiture  or  otherwise,  to  the 
use  of  the  trustees,  upon  trust,  to  preserve  contingent 
remaioders,  and  after  his  decease  to  the  use  of  his  first 
SOD  and  his  heirs  male,  and  m  default  of  issue,  to  the 
UM  of  the   second  son   of   the   said  Siarkey  Donston, 
and  his  heirs  male,  and  in  default  of  such  issue,  to  the 
use  of  the  third,  fourth,  fifth,  sixth,  and  all  and  every  other 
son  and  sons  of  the  said  Siarkey  Domion,  severally,  sue- 
cesuvely,  and  in  remainder,  one  after  another,  according 
to  geDiority  of  age  and  priority  of   birth ;   the  several 
and  respective  heirs  male  of  every  such  son  or  sons,  every 
eMer  of  such  sons,  and  the  heirs  male  of  his  body,  being 
always  preferred,  and  to  take  before  a  youi^^er  of  them  ; 
and  in  default  of  such  issue,  to  the  use  of  the  first 
daughter  of  the  said  Siarkey  Dontion,  and  the  heirs  of 
ber  body ;  and  in  default  of  such  issue,-  to  the  use  of  the 
second  daughter,  and  Ihe  heirs  of  her  body ;  and  in  de- 
fault of  such  issue,  to  the  use  of  the  third,  fourth,  fifth, 
sixtii,  and  all  and  €very  other  daughter  and  daughters  of 
the  said  Siarkey  Don^ton,  severally,  successively,  and  in 
remainder,  one  after  another,  according  to  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective  heirs 
of  the  body  and  bodies  of  every  such  daughter  and 
daughters,  every  elder  of  such  daughter,  and  the  heirs  of 
her  body  being  always  preferred,  and  to  take  before  a 
joonger  of  them.    And  in  defiiuit  of  such  issue,  to  the 
use  of  George  Huthwaitej  the  eldest  son  of  John  Huth-- 
wtitey  of  Nottingham  aforesiiid,  for  life,  and  after  the  de- 
ftrmiuation  of  that  estate  by  forfeiture  or  otherwise,  to 
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'  Dob,  (L 
Lb  Chbta- 

UBR 
HOTRWAITB 

and  another. 


the  uae  of  the  trustees,  upon  trusli  to  preserve  contiogert 
remainders ;  and  after  his  decease,  to  the  use  of  his  first 
son,  and  his  heirs  male ;  and  in  de&nlt  of  auch  issue,  to 
^Ihe  use  of  the  second  son,  and  his  heirs  male ;  and  in  de- 
fault of  such  issue,  to  the  use  of  the  third,  fourth,  fiftk| 
si^th,  and  every  other  the  sons  of  the  said  George  Uuik* 
waite,  successively,  and  in  remainder,  according  to  se- 
niority  of  age  and  priority  of  birth ;  and  in  default  of 
such  issue,  to  the  use  of  the  first  daughter  of  the  said 
George  Huthwaite,  and  the  heirs  of  her  body ;  and  m 
deAiult  of  such  issue,  to  the  use  of  the  second  daughter, 
and  the  heirs. of  her  body ;  and  in  default  of  such  issue, 
to  the  use  of  the  third,  fourth,  fifth,  sixth,  and  every  other 
dani^ter  and   dmigbters  of  the  said  George  HtUkwaUCf 
successively  and  in  remainder,  according  to  aeniority  of 
age  and  priority  of  birth.    And  b  default  of  such  issue, 
to  the  uae  of  Siokekam  Huthwaitef  the  second  9on  of  the 
said  John  HuthmaUef  for  life,  with  similar  remainders  and 
limitations  to  his  first,  second,  third,  fourth,  fifth,  sixth, 
and  other  .sons,  in  tail  male,  as  above  stated ;  and  in  deftmlt 
of  such  issue,  by  the  sons,  then  to  hia  eldest  second,  third, 
fourth,  fifth,  sixth,  and  other  of  his  daughters,  in  tail  ge- 
neral ;  and  in  default  of  auch  iiaue,  to  the  use  of  JoAn 
Huthwaite,  the  third  son  of  the  said  John  Huihmaite, 
with  similar  remainders  and  limitations  to  his  sons  and 
daughters,  as  above  stated  ;  and  in  default  of  such  issue, 
to  the  use  of  Corneliu$  Huthwaiie,  the  yonofest  son  of 
the  said  John  Huthwaite^  for  life,  and  after  hia  death, 
to  his  sons  and  daughters  in  tail  male  and  tail  general,  as 
above  described ;  and  in  default  of  such  issue,  to  the  use 
of  Robert  Dent  Dalziel,  of  the  line  of  Robert  Dabdel, 
for  life,  and  after  his  death,  to  his  first,  second,  third, 
fourth,  fifth,  sixth,  and  other  sons  in  tail  male,  and  id  like 
manned  to  the  daughters  in  tail  general ;  and  in  default  of 
sucii  issue,  to  the  use  of  George  Netille,  eldest  aon  of 
George  Nemlle,  for  life,    with  similar  lemaindefia  aqd 
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limitatioRs  to  his  smis  and  daughters,  according  to  se;-         1818. 
nioritj  of  age.     Then  followed  similar  devises ,  to  the        DoiTd 
second  and  youngest   sons   of  the  said  Oeorge  Neville     Le  Cheta- 
the  father,  and  their  issue.  "** 

Siarkiy  Domton,  at  the  date  of  the  will,  was  the  tes-    HuttiwAiTS 
tttor's  nearest  relation  on  his  father's  side.    Tlie  sons  of    and  another. 
John  HtakwaUe  were  the  neat  nearest  relations  on  the 
tame  side. 

The  testitor  died  in  May,  1784,  seised  of  .the  estates 
ia  question,  and  without  revoking  or  altering  his  will. 
SUaiqf  Donston  died  without  issue  b  the  life-time  of  the 
testator.  On  the  death  of  the  testator,  George  Huthwaite 
entered  upon  the  premises  under  the  will,  and  died  pos- 
sessed thereof,  and  without  issue,  in  March  1817.  John 
Huthmaiie  was  the  second  son  of  John  Huthwaite,  of  Not- 
tiMgham;  he  died  in  March,  1788,  leaving  issue  iCe/uraA 
Mary,  now  the  wife  of  Lottii  Le  Chevalier,  and  one  of 
the  lessors  of  the  plaintiff.  Stokeham  Huthwaite  w^  the 
third  son  of  John  Huthwaite,  of  Nottingham ;  he  died  a 
few  jears  since,  leaving  children,  of  which  Stokeham  Huth-^ 
waite,  one  of  the  defendants,  is  the  eldest  son,  and  who 
claims  the  property  in  question  under  the  will  of  the  tes- 
tator, and  the  other  defendant  holds  it  under  him,  and  . 
adversely  to  the  plaintiff.  Mary  Le  Chevalier  is  the 
heir  at  law  of  George  DonUon,  the  testator. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plabtiff  was  entitled  to  recover  i  If  the  Court  should 
he  of  opkiion  that  he  could,  a  verdict  was  to  be  entered 
for  him,  if  not,  for  the  defendants. 

The  case  came  on  for  argument  on  a  former  day  in 
this  term,  when 

Mr.  Seijt.  Copley,  (or  the  lessor  of  the  plaintiff,  premised 
that  diis  case  embraced  two  questions.  First,  Whether 
JoAsi  Huthwaite  and  his  bsue,  took  under  the  will  before 
Stokeham  Huthwaite  and  his  issue,  John  being  described 
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1818.  in  the  will  as  being  the  third  son  of  John  IJuihwaiUj  of 

Dob  d         Nottingham,  aiid  Stokekam  as  his  second,  ^whereas  John 

Ls  CfiEV A-     was  the  second,  and  Stokekam  the  third ;  and,  secondly, 

UER  whether  the  heir  at  law  of  the  testator  took  any  and  what 

fiuTHWAiTE    ^^^^®  ^"  ^^  premises  in  consequence  of  the  uncertainty  of 

and  another,  the  will  as  to  the  parties  entitled  to  the  property  on  the  death 
of  George  Huthwaite  without  issue.  He  submitted  that  the 
intention  of  the  testator  was  apparent  on  the  face  of  the 
will,  namely,  to  give  the  property  in  question  to  the  second 
son  after  the  death  of  George  Huthwaite;  and  that  what- 
ever the  name  might  be,  it  was  not  to  be  given  to  the  third 
son  until  after  Cailure  of  the  issue  of  the  second.  The  only 
object  now  is,  to  discover  and  carry  into  effect  the  inteiH 
tion  of  the  testator.  The  mere  application  of  naoies,  and 
the  description  of  the  situation  in  which  the  parties  stand, 
are  only  circumstances  by  which  to  ascertain  whom  the  in- 
dividual was,  that  the  testatoj  intended  should  take  the  pro- 
perty ;  and  though  the  name  is  a  material  circumstance, 
still  there  may  be  others  which  may  arise  from  a  descrip- 
tion of  situatioa  iit  the  dispositions  of  a  will  so  strong  as  to 
satisfy  the  Court  that  there  is  a  mistake  of  the  name,  and 
from  that  disposition  it  may  be  collected  that  the  intention 
of  the  testator  was,  that  another  person  should  take  the 
property.  The  clear  intent  here  was,  that  the  second  son 
should  take  before  the  third,  and  whatever  mistake  there 
might  be  in  the  christian  names,  still,  it  is  impossible  that 
the  testator  should  be  mistaken  in  that  respect.  There  is 
po  room  %o  believe  that  the  third  son  was  to  take  before  the 
second ;  the  eldest  was  to  take  first,  the  second  next,  and 
Ibe  third  the  last  of  the  three.  There  might  very  possibly 
be  a  mistake  in  the  names  of  some  of  the  devisees  men- 
tioned in  the  will,  and  to  whom  the  property  was  devised. 
As  to  the  particular  christian  names  of  the  two  individuals 
in  question,  they  were  not  very  nearly  related  to  the  testator. 
Tlie  material  question  then  to  be  considered  is,  whether 
it  were  more  probable  that  the  testator  should  make  a  mis- 
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Uke  with  reapect  to  the  naroesi  than  to  the  order  and  dis- 
position in  which  they  were  to  succeed  to  the  property. 
These  two  things  cannot  be  reconciled ;  an  alteration  must 
therefore  be  made  either  of  one  or  >he  other,  and  the  ques- 
tion is,  which  is  the  more  reasonable,  and  likely  to  give  efr 
feet  to  the  intention  of  the  testator.     If  a  particular  indivir 
dual,  to  whom  property  is  left,  be  described  in  two  different 
modes,  which  are  wholly  inconsistent  with  each  otheTf 
the  whde  of  the  will  must  be  taken  together,  to  determine 
OD  which  the  election  must  be  made.  To  adopt  any  other 
cooBtroction  than  that  the  second  son  should  take  before 
the  third,  would  be  inconsistent  with  every  other  restric* 
tion  and  regulation  contained  in  the  will.    The  testator 
could  not  be  mistaken  as  to  the  order  of  succession,  but 
amoog  so  many  devisees  it  was  very  probable  he  might  have 
miataken  a  particular  christian  name.    An  election  must 
therefore  be  made  between  the  probability  of  the  one 
or  the  other,  and  the  safest  mode  is  to  elect  according  to 
the  order  of  succession^  and  npt  be  governed  merely,  by  a 
Dsjne  which  may  be  so  easily  mbtaken.    That  has  been  the 
usual  mode  in  previous  cases  analogous  to  this.    Although 
there  might  be  a  difficulty  in  accounting  for  the  mistake  in 
thename^  yet  if  the  rest  of  the  description  be  found  to  be 
wholly  inconsistent  with  it,  it  is  after,  all  a  mere  rule  of 
common  sense  as  to  the  construction  of  such  au  iqstnimeat. 
If  the  name  and  designation  of  the  person  cannot  be  re-* 
coDciled,  the  obvious  course  is  to  take  the  whole  of  the 
will  together,  and  ascertain  what  is  the  most  reasonable 
election.     Here,  it  is  impossible  to  pass  over  the  second 
son,  and  put  the  third  in  his  situation,  without  defeating 
the  obvioos  intention  of  the  testator.    When  mistakes  are 
made  in  the  names  of  devisees,  the  Courts  have  invariably 
collected  the  evident  principle  which  governed  the  mind  of 
the  testator,  from  the  consideration  of  the  whole  of  the 
will,  and  have  corrected  the  mistake  accordingly. 


1818. 


Doe,  d. 
Lb  Cheva- 
lier  • 

huthwaitb 
and  anothert 
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1818.  Id  Tkomasj  d.  Evans  ▼.  Thomas  (n),  the  devbe  was  to  <'  m; 

JT^  J.        grand-daughter,  Maiy  Thomas,  of  UechUoyd,  in  Merihyr 
Lb  Chbya-    P*'!*!'/*  ^^^  ^  turned  out  on  enquiryi  that  there  was  a  per- 
UfiR         son  of  the  name  of  Mary  Thomas,  diough  not  residing  in 
TTfrrtt  *  ^^  parish,  but  she  was  a  great  grand«daaghter ;  but  there 

imd  another.  ^^  ^  grand-daughter  of  the  name  of  Elisor  Evans,  who 
actually  resided  in  the  parish  of  Msrthf/r ;  and  the  Court 
did  not  give  effect  to  the  will  as  respecting  Maty  Thomas, 
though  the  uame  was  distinctly  pointed  out,  for  they 
said  that  the  rest  of  the  description  was  utterly  incon- 
nstent  with  it,  and  decided  in  farour  of  anodier  per- 
son, who  answered  the  description,  though  of  a  differoit 
name.'  The  name  therefore  may  be  rejected  when 
efiect  is  to  be  given  to  the  intention  of  the  testator, 
as  the  Court  in  that  case  passed  over  the  name  of  the 
devisee.  Maty  Thomas,  as  they  found  in  her,  other  attri- 
butes inconsistent  with  the  intention  marked  out  by  the 
testator,  as  the  person  who  was  to  take  the  property  under 
bis  will.  To  apply  that  case  to  the  present,  Stokeham 
HsUhaaite  is  not  the  second  son,'  bvt  John  is,  still  if 
this  mistake  stood  alone  and  entire,  there  might  be  a  dif- 
ficulty in  overcoming  such  a  circumstance,  and  the  name 
might  be  preferred.  In  Piicaime  v.  Erase  {b),  the  tes- 
tator devised  certain  lands  to  JViUiam  Pitcairne,  describ- 
ing him  ar  the  eldest  son  of  Charles  Piicaime  \  whereas 
the  name  of  the  eldest  son  was  Andrew,  and  not  fVUliam; 
and  it  was  there  held,  that  the  devise  was  good,  although 
there  had  been  a  mistake  of  the  name,  for  the  description 
was  the  eldest  son ;  and  the  Court  held  that  he  should  take 
as  such.  Therefore,  though  the  name  is  a  circumstance 
of  some  consequence,  still  it  is  but  a  single  circumetance, 
and  is  to  be  combined  with  others,  which  the  will  may 


(a)  6  Term  Rep.  671. (6)  Finch's  Rep.  408. 
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fiunisb,  to  give  effect  to  the  intention  of  the  teiUtor.         1810. 
Hie  neme  therefore  is  but  one  circumitance  to  designate        n*"^ 
ihtftnon.  An  Anonymaiu  ca9t(a\  is  to  the  same  eflEoct*     l^  CiUTAr 
Mr.  Justice  Wt$ion  there  said,  that  ''  if  lands  be  devised  to  i-iXK 

A.  the  eldest  son  of  JB.  and  his  name  be  jnot  A.  but  W.  hutiiwait* 
jet  the  devise  is  good,  as  there  is  a  sofficient  degree  of  and  another, 
ceitaioty."  In  Smith  v.  Can/ey{h\  there  was  a  devise  to 
one  Charles  Smith,  of  Siapletm  Tamiey,  clerk,  and  a 
bill  was  filed  bj  the  Reverend  JZicAord  Smi7A,  who  an- 
swered all  the  particulars  of  the  description,  and  was  well 
known  to  the  testatrix ;  and  it  was  proved  that  there  was 
no  anch  person  as  the  one  named  in  the  will.  Some 
proof  was  adduced  that  the  property  was  meant  for  one 
Chatla  Smith,  being  the  name  used  in  the  will,  but  who* 
WIS  a  captain  in  the  army,  and  who  put  in  his  claim  for  the 
property  in  question ;  but  the  Court  held  that  it  was  in- 
ooonatent  to  suppose  that  the  latter  was  the  person  intend- 
ed  bjf  the  testator ;  and  that  the  circumstances,  with  re- 
spect to  the  devise,  were  so  strong  to  shew  that  it  was  the 
intent  that  Richard  Smith  should  take ;  that  notwithstand- 
bg  the  mistake  in  the  name,  the  Court  decreed  that 
Biekard  should  take  the  property.  It  is  true,  that  in  that 
case  the  circumstances  were  particularly  strong,  but  it 
shews,  that  where  there  is  a  party  only  answering  the  will 
ia  point  of  nape,  and  where  there  is  a  devise  to  another 
who  does  not  correspond  in  name,  but  who  does  so  in 
every  other  cii-cumstance,  the  name  may  be  passed  over, 
if  the  other  circumstances  are  strongly  satisfactory  to  the 
Court  that  such  was  the  intention  of  the  testator;  although 
neither  of  those  cases  is,  in  point, of  strictness,  analogous 
to  the  present,  still  they  tend  to  infer  that  the  name  is 
only  one  circumstance  by  which  the  party  is  designated ;  but 


(a)  3  Xeoa.  18, 19. (b)  6  Ves.  42.    &  C.    Roberts  on 

i¥iUs,  M  edit.  vol.  ii.  p.  23. 
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that  if  from  the  whole  construction  of  the  will,  it  appeare 
there  has  been  a  mistake  in  the  name;  and  that  another 
person  was  intended  in  the  devise,  the  name  might  be 
passed  over,  and  effect  given  to  the  intention  of  the  tes- 
tator. To  do  this  in  the  present  instance,  it  is  only  neces- 
sary to  look  at  the  will  itself;  and  it  is  self  evident  that 
the  testatbr  meant  that  his  property  should  descend  ac- 
cording to  seniority  of  age,  and  this. would  be  the  sole  in- 
stance of  transposing  the  order  of  succession  as  preserved 
in  the  will.  It  is  therefore  a  mere  point  arising  out  of  the 
construction  of  the  will,  but  it  is  only  necessaiy  to  prove 
that  the  name  is  not  binding,  and  the  whole  difficulty  is 
solved.  If  there  were  a  reference  to  no  other  per- 
son in  the  will,  or  if  the  fact  stood  nakedly  with  no 
other  circumstance  connected  with  it,  it  might  be  o/ged 
that  effect  should  be  given  to  the  particular  terms  of 
the  will,  but  it  cannot  be  contended  that  the  descrip- 
tion of  second  son  should  give  way  to  the  description 
arising  out  of  his  name.  It  is  necessary  either  to  alter 
the  description  or  the  name.  The  latter,  therefore,  must 
give  way,  as  the  testator  was  not  mistaken  in  the  de- 
scription, though  he  might  be  in  the  name.  There  can 
be  no  election  between  the  two,  and  if  it  be  a  matter 
of  doubt,  the  lessor  of  the  plaintiff  must  come  in  and 
take  as  heir  at  law.  It  is  quite  clear  that  Cornelius 
HuthwaUe  could  not  t^ke  while  there  was  any  issue 
of  John  or  Stokehatn  alive.  If  both  these  devises  should 
be  void  for  uncertainty,  Cornelius  cannot  by  any  possibility 
take,  and  the  consequence  will  be,  that  the  heir  at  law  must 
take  the  present  estate  in  fee.  If  the  order  of  seniority 
ought  npt  to  be  preferred,  still,  if  the  will  be  void  for  un- 
certainty, there  is  a  chasm  which  ought  to  be  supplied  by 
the  heir  at  law,  because  the  intention  of  the  testator  will  be 
thereby  carried  into  effect,  which  was,  that  Conte/riariiould 
have  no  interest  while  any  of  the  elder  branches  were 
living.     If  so,  the  question  is,  whether  Stokeham  is  to  be 
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preferred  to  Joibiy  or  Jokm  to  Stokeham.    Still,  there  is  1818. 

ao  event  unprovided  for,  and  therefore  the  heir  at  law  -pT^ 

most  take ;  for  he  woold  be  entitled  to  hold  the  property  j^^  Chkv'a- 

till  the  issue  of  Stokeham  and  Jokn  were  extinct.  Whether  libr 

ilie  mistake  was  in  the  name  or  description  must  be  col-  *•      ^' 

lected  from  all  the  provisions  in  the  will,  by  which  alone  ^id  ano&er. 
the  intention  of  the  testator  can  be  discovered. 

Mr.  Serit  LenSf  coniri,  submitted,  that  StokAam  was 
clearly  entitled  to  take.  There  is  neither  mistake,  uncer- 
tainty, or  nmb^uity  on  the  hct  of  the  will,  and  no  such 
difficulty  arises  here  as  occurred  in  Thomas  v.  ThomoM, 
where  the  Conrt  was  driven  from  the  common  rule,  xAz. 
that  where  there  is  uncertainty,  the  heir  at  law  shall  succeed. 
No  case  has  been  referred  to,  where  a  devise  has  been 
set  ande  if  the  derisee  has  beep  properly  named  both 
by  his  christian  and  siroame,  and  known  to  the  testator, 
eicept  there  were  some  other  circumstances  or  descrip- 
tion which  did  not  belong  to  the  person.  Alf  the  cases 
cited  are  therefore  clearly  distinguishable  from  the  presents 
This  being  an  ambiguitan  latetu,  no  parol  evidence  can  lje 
adoiitted  to  explain  the  intention  ot  the  testator.  There  is 
no  collateral  way  of  solving  the  difficulty  but  on  the  con- 
struction of  the  will  alone  as  it  now  stands.  The  question 
is,  whether  the  Court  will  reject  the  description  of  the 
known  person,  because  the  description  that  he  is  the  second 
son  is  not  correct.  It  has  been  stated  that  the  testator 
could  not  possibly  have  given  Stokeham  this  estate,  provid- 
ed be  had  been  aware  of  it,  there  is  nothing  however  but 
mere  conjecture  that  can  justify  that  statement,  and  there 
19  nothing  to  disproves  but  that  he  might  have  been  die 
object  of  selection  from  mere  personal  affection.  In  the 
other  parts  of  the  will,  though  the  testator  attended  to 
order  and  seniority,  still  it  is  not  to  be  presumed  that  he 
would  not  have  broken  that  order  in  this  peculiar  case. 


|(]4  CAB»I   m  BAStKti  TBRk, 

IfiftS*  Thoiigb  it  is  not  the  c^mitnaii  ord«r  to  (ake  the  itnrA 
-^r^A  befote  the  aecond  son^  still  the  absence  of  strict  order 
Lb  Chbya^  only  comes  to  thie^  thtt  diere  might  be  cases  where  diis 
UBK  rule  m^ht  apply,  and  this  proves  that  the  testator  was 
HuTinrAiTS  •PP™*^  ^f  *•  natural  order  of  succession.  Whether 
and  another,  that  argument  be  conclusive,  or  amounts  to  conjec- 
ture only,  is  now  to  be  conndered ;  if  die  latter,  die 
aid  of  collateral  fiicts  will  be  requisite,  as  the  Court 
cannot  act  on  conjecture  alone.  This  difficulty  how^ 
ever  nay  be  solved  by  the  well  known  maxim>  ''  teritat 
nomnis  tolUt  errorem  demomiraiiom^  (a).  The  true 
test  by  which  this  case  must  be  tried  is,  that  both  the 
christian  and  simames  of  all  the  brothers  are  right;  what- 
ever other  description  there  may  be,  the  names  are  correct 
beyond  all  contradiction.  The  parties  are  rightly  de^ 
scribed  aa  existing  relations,  and  it  must  be  presumed  that 
the  degree  of  relationship  was  well  known  to  the  testator. 
It  has  been  said,  however,  that  as  these  two  things  are  ir^ 
reconcilable,  the  Court  must  make  an  election,  but  tiiat 
is  by  no  means  a  necessary  consequence.  The  Court  must 
see  sufficient  reason  to  depart  from  that  which  is  its  usual 
course.  The  case  of  Thomas  v.  Thomas  bears  no  resem* 
blance  to  the  present.  There  was  a  double  distinction, 
and  the  estate  was  left  expressly  to  Maty  Thomas,  and  it 
was  contended,  that  EKnor  Evans  could  not  be  substituted 
for  her.  Besides,  Mary  Thomas  was  not  the  grand-' 
daughter  of  the  testator,  nor  did  she  live  in  die  parish  where 
she  was  described ;  but  EHnor  Evans  was  in  fact  his  grand' 
daughter,  and  resided  in  that  parish.  There  were  strong 
reasons  to  suppose,  therefore,  that  the  mistake  was  in  the 
name.  Then,  however,  it  is  contended,  that  not  only 
Siokeham  Huthwaite  should  be  set  aside,  but  bis  brotiier 
advanced;  but  it  is  impossible  to  go  to  that  extent.    In 


(a)  icrd  Bacon's  Maxims,  S6. 
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Bmumont  v.  FeU(a),  referred  to  by  hoidKeiij/on,  im         I8I84 

grnng  his  jtidgiiieDt  in  the  caw  of  Thomai  t.  Thomas  (b),       ji^C^A 

the  mistmke  of  ihc  Dtme  was  not  made  a  groitnd  to  iotro»     Lg  CnvfA* 

dace  'some  ooe  else ;  twt  tba  Court  held  that  it  could  VBft 

apply  to  BO  other  person  than  the  legatee,  whose  name   QimiwAin 

was  mistaken  by  the  testator.     Though  that  may  only    and  another. 

apply  to  a  mistake  of  ifae  nanw,  where  the  party  is  known, 

itill  here  it  would  be  difficult  to  say  that  Siokihmn  was 

Dot  the  peraon  meant.    That  some  one  was  meant  is  qoita 

clesr,  and  if  there  was  00  one  to  whom  the  name  apidiedf 

tbea  the  description  might  be  resorted'  to.    Tlie  case  of 

Piteaime  ▼.  Bram  (c),   does    not  meet    this  difficulty. 

There  the  eldest  son  wusjlndrew,  and  it  was  held,  as  he 

was  the  eUest  son,  he  should  take ;  but  to  make  that  case 

hear  on  the  preeenti  there  should  have  been  two  eons  by 

the  aame  ofjtfulrewi  then  if  the  Court  had  held,  that  as 

there  was  nnother  son  Jndrew,  that  WUliam  should  be 

taken  by  tbe  description  to  be.  the  eldest  son,  there  wouM 

be  no  didScult^,  as  there  was  no  other  person  correspond* 

'nog  with   that  name;   and  therefore ufmbiev,  being  the 

eUeatson,  was  allowed  to  stand  in  that  place.    So,  in 

theJmwymoiis  cam  in  Leonard  (d),  there  should  have 

beea  another  person  put  in  competition  whose  name  was 

r^ht  In  Smiih  v.  Coney  (e),  it  was  a  plain  matter  of  fact, 

whether  it  were  possible  that  an  officer  of  tbe  army,  not 

linng  in  the  parish  described  in  the  will,  was  the  person 

meant  by  tbe  testatrix.    Parol  evidence  might  then  have 

beeo  adduced  to  prove  that  he  was  an  officer,  and  not 

residiog  in  the  parish.    It  was  merely  a  mistake  of  the 

christian  name.    Here  there  was  none,  and  for  any  thing 

that  appears  to  the  contrary,  the  devisees  were  aU  known 


(a)  a  Peere  Wm'$.  141. (ft)  6  Term  Eep.  676 

(e)  FtacA,  403. (d)  3  Leon.  18,  19. (e)  6  Fes.  42. 
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to  the  testator.  In  Throufer  v.  WluUtone{ay,  it  is  said/ 
that  an  obligation  made  to  J.  S.  son  and  heir  of  G.  8. 
when  he  IS  a  bastard ;  or  a  woman  be  bound  by  the  name 
of  JUce  S.  wife  of  J.  S.  and  she  be  a  widow^  or,  coniroi 
if  she  be  caUed  widow,  while  she  is  a  feme  covert,  ^hese 
words  are  only  nugatory.  So,  in  the  case  of  Lord  Evert 
y.  Strickland  {b),  it  was  held,  that  where  a  thing  is  so 
granted  to  one  by  such  a  name  as  that  he  could  not  be 
intended  to  be  another  person,  it  is  good.  So,  here  the 
devise  can  only  apply  to  Stokekam  HuthwaUe.  He  is 
rightly  described  by  that  name,  and  there  is  only  otae  of 
such  name,  it  therefore  cannot  apply  to  any  other  person  wfao 
is  noLof  the  same  name.  The  falsity  of  the  descripdon, 
therefore,  does  not  take  away  the  right  of  the  person 
spoken  of,  and  rightly  described  by  name  in  the  will.  In 
Comyn^t  Digest  {c),  there  was  a  devise  to  BevU  Grand-^ 
villf  second  son  of  my  second  brother,  who  is  my  godson, 
and  bears  my  father's  name,  there  Beot7  GrandviU  took, 
though  he  was  the  second  son  of  Bernard  GrandviU,  who 
was  the  second  son  of  the  second  brother  of  die  testalrijc. 
In  that  case,  therefore,  the  false  description  did  not  stand 
in  the  way.  It  is  enough  to  shew  that  the  testator  meant 
a  particular  person.  At  all  events  it  is  incumbent  on  a 
party  who  seeks  to  set  aside  a  devise  to  a  person  properly 
described  by  name,  to  shew  that  such  person  has  ever 
been  removed.  But  this  devise  cannot  be  set  aride  al- 
together, for  ^  even  if  Stoheham  and  John  Huthwaite  be 
superseded,  the  consequence  by  no  meahs  follows  that  the 
heir  at  law  is  entitled  to  recover,  for  Cornelius  must  then 
be  accelerated,  and  those  devisees  which  follow  him  by  suc- 
cession in  the  will ;  /or  if  there  be  no  proper  devisee,  the 
next  in  remainder  must  take.     Even  if  this  be  a  slip,  it 


(a)  Dyer,  119(b). {b)  BuU.  21. (c)  Tit.  Devise,  I. 
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ctnnat  have  the  effect  of  annihilating  the  whole  will ;  for 
the  Court  must  give  effect  to  those  parts  which  are  free 
froiD  ambiguity.  Fuller  v.  Fuller  (a)  is  scarcely  distin- 
guishable from  the  present,  where  A.  having  two  sons 
and  a  daughter,  devised  land  to  his  wife  for  life,  remain- 
der to  his  youngest  son,  and  his  heirs  for  ever,  and  willed 
that  if  any  of  his  two  sons  died  without  issue,  then  the 
land  to  remain  to  his  daughter,  and  her  heirs,  in  fee. 
The  younger  son  died,  without  issue,  in  the  life-time 
of  the  father:  This  was  held  to  be  a  good  remainder 
to  th6  daughter.  So  here,  if  either  the  devise  to  Sioke^ 
ham  or  John  Huthwaite  be  void  for  ambiguity,  the 
oext  b  remainder  must  take.  In  Coke^Liitletimib), 
it  is  said,  that  if  lands  be  given  to  Robert  Earl  of 
Pembroke,  when  his  name  is  Henry,  or  to  George 
Bishop  of  Normchf  when  his  name  is  John,  it  is  good  ; 
for  as  there  could  be  but  one  Earl  of  Pembroke,  or 
one  Bishop  of  Norvrich,  there  could  be  no  doubt,  as 
there  could  be  but  one  person  of  that  dignity  or  charac- 
ter. Here^  there  was  only  one  person  of  the  nam^  of 
Stokekam  Ruthwmie,  and  the  wrong  description  of  bis 
being  the  second  son  most  be  altogether  disregarded. 


1818. 
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Mr.  Serjt.  Cop2ry,  in  reply. — ^The  distinction  to  be  at^ 
tended  to  in  this  case  is,  that  the  devise  was  made  to 
Stokeham  Huikwaiie  by  name,  but  as  being  the  second 
SOD,  whereas  John  was  Uie  second,  and  therefore  the  name 
and  description  of  Stokeham  are  wholly  inconsistent  with 
each  odwr.  If  this  be  attended  to,  it  is  a  complete 
answer  to' all  the  authorities  that  have  been  cited  for  the 
defendants.  It  is  impossible  to  reconcile  these  two  de- 
scriptioos;  an  election  must  therefore  be  made  between 


(a)  Cro.  Elix.  423. (b)  3.  (a). 

vol..  11.  Y 
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1818.  the  two^  and  in  making  that  election,  the  description 

_^^^^^  -         must  be  taken  rather  than  the  name,  as  there  could  be 
DoEy  d.  .  . 

Le  Cheva-     "^  mistake  in  that,  though  there  might  with  respect  to 

LiER         the  arrangement  of  the  names.    This  is  evident  from  the 
HuTiraAiTB    ^^^^^  structure  of  the  will.    The  maxim  and  authorities 
and  another.    reUed  on  for  the  defendants  are  inapplicable  to  the  present 
case,  as  the  description  does  no^  apply  to  Sioheham  Huth- 
'  waiie,  but  to  another  individual*. expressly  named  m  the 

will.    In  Thrower  v.  IThetttone  {a),  the  addition  was  false 
and  surplusage,  because  it  applied  to  no  mdividual  what- 
ever ;  but  the  name  was  distinct,  and  there  being  no  per- 
son to  whom  the  description  applied,  it  was  of  course  re- 
jected.     So  in  the  case   there  cited,  where  an  obliga- 
tion was  made  to  /.  S.  son  and  heir  of  G.  5.  whereas  in 
fact  be  was  an  illegitimate  son,  there  was  no  one  who  an- 
swered that  part  of  the  description,  and  it  was  therefore 
rejected  as  surplusage,  yet  the  obligation  to  /.  5.  would 
stand  good.    But  here  the  devise  b  to  the  second  son,  and 
there  is  a  person  who  corresponds  with  that  description, 
liamely,  John  Hulhwaitt,  and  therefore  this  description 
is  not  false,  nor  is  it  snrphisi^e.    So  where  a  person 
was  bound  by  the  name  of  Alice  5.  the  wife  of  I.  5. 
when  in  fact  she  was  a  widow,  that  was  surplusage,  there 
being  no  one  who  corresponded  with  that  description, 
and  therefore  the  obligation  of  Alice  was  good.     In  Lord 
£t?ers^v.  Stricklandj  a  conveyance  was  made  to  Randoiph 
Evers,  Knight,  when  he  was  not  a  Knight ;  that  dierefore 
was  false,  and  inconsistent  with  the  former  part  of  the 
instrument,  with  the  name  of  the  grantee,  and  common 
sense ;  but  it  was  rejected  as  surplusage,  and  Lord  Even 
took.    In  that  case  another  was  cited,  where  a  grant  was 
made  by  the  name  of  Richard  Abbot,  whereas  his  name 


(a)  JDyer,  119(b). 
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was  Robert.    This  grant  was  held  good,  notwilhstaodiDg 
the  muDomer  of  his  christian  name.    But  that  does  not 
apply  to  the  present,  where  there  is  an  individual  corre- 
apoodhig  completely  with   the  description  of  the  second 
son,  which  description  most  be  preferred  to  the  name.    In 
the  case  relied  on  in  Conhfn's  Di^esiia),  there  was  a 
mistake  in  the  addition,  but  the  description  applied  to  no 
other  iodiYidual,  and  it  was  therefore  surplusage.    So  the 
cases  cited  from  Coke-LUileian,  of  the  Earl  of  Pemr 
broke  and  the  Bishop  of  Norwich,  are  grounded  on  the 
saoie  reafloning,  and  liable  to  the^same  objections.    As  to 
the  mmmfFeritas  nominis  toUit  errorem  demorutraiioniSf 
it  asHunes,  that  there  is  an  error  in  the  description :  but 
in  this  case  diere  is  evidently  none.     Lord  Kenjfon,  in  de- 
liveriog  bis   judgment   in   Tkofna$  v.  Thonuu(fi)f  said, 
''  When  the  rule  for  the  new  trial  was  moved  for,  I  al- 
luded to  the  maxim,  that  FaUa  demonsiratio  non  nocet^ 
but  in  so  doing,  I  wished  that  the  sense  of  that  rule  should 
be  attended  to.    I  have  always  understood  that  suchyb&a 
denuuuiraiio  should  be  superadded  to  that  which  was  suf^ 
ficiently  certain  before ;  there  must  eomtat  de  per$on& : 
And  if  to  that,  an  inapt  description  be  added,  though 
&Ise,   it  will    not  avoid    the  devise."      His  Lordship 
there   adopted  the  principle,    that  when  there  is   no 
other  person  falling  within  the  demonsiratio,  the  name 
must   give  way  to  the  description,    and .  therefore  the 
maiim  does  not  apply  to  the  present  case.    It  has  been 
said,  however,  that  Siokeham  might  be  the  peculiar  object 
of  the'  testator's  bounty,  but  in  all  probability  he  did  not 
coittider  this,  as  he  was  too  remote,  and  as  he  was  not  to 
take  till  after  Starkey  Donston  and  George  Huthwaite, 
and  their  issue,  were  extinct ;  so  that  in  fact  it  was  a  mere 


1818. 


Doe,  d. 
Lb  CHBVA<i 

LIBR 
©.    ' 
HUTHWAI^B 

and  another4 


(a)  Tit  Deoiie  L- 


-(6)  6  Term  Rep.  676. 
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1818.         family  Wraogementy  to  be  regulated  accor^g  to   die 
-^^^^        priority  of  birth.     In  Bradwin  v.  Harpur(a),  there  was  a 
Lb  Chbta-     bequest  to  Mary  B.  the  niece  of  the  testatrix,  for  life, 
If  BR         and  after  her  death  one  moiety  was  to  be  paid  to  her 
HtrTHWAiTB   g™"d-children,  and  the  other  moiety  to  be  paid  to  JnMf 
and  another,    the  daughter  of  Mary  B.     Mary  B.  had  tvso  children, 
Mary,  who  never  married,  and  Jnn,  who  married,  and 
died  in  the  life«time  of  the  testatrix,  leaving  two  children. 
It  was  decreed,  that  the  two  children  of  ^im  should  take, 
as,  although  there  was  a  mistake  in  the  desciiptioo,  it  wis 
*  quite  clear  which  were  the  children  that  were  intended  to 
Uke.      In  Morlty  t.  Mas9ey{b),  the  names  of  counties 
were  transposed,  Monmouth  for  Radnor ;  but  it  appearing 
from  the  whole  context  of  the  will,  that  it  was  4»e  bten- 
tion  of  the  testator  that  Radnor  was  meant^  and  not 
Manmauih,  they  were  so  altered  by  the  Court.    In  all 
cases  of  this  sort,  the  name   must  invariably  give  way, 
if  it  appears  from  the  rest  of  the  will  to  be  the  intent  of 
the  testator  that  a  certain    princifJe    should   prevail. 
Here,  therefore,    the  description   must  prevail,   and   if 
that  is  incdnsbtent  with  the  name,  an  election  must  be 
made  in  ftvor  of  the  description ;  for,  on  looking  at  the 
whole  of  the  will,  it  is  impossible  that  the  testator  conld 
mean  that  Siokeham  Huthwaiie  should  take  before  JoAn ; 
i£  it  were  otherwise,  the  whole  order  of  the  will  would  be 
changed.    It  has  been  said,  that  if  this  be  a  void  dense, 
the  remainder  over  must  take  effect,  and  that  Comelht$ 
HtUkwaite  would  be  thereby  accelerated ;  but  the  cases 
cited  in  support  of  Aat  proposition  do  not  apply  to  the 
present,  for  the  question  is  not,  whether  either  shall  take, 
'  but  which  the  testator  intended  should  take  first,  John  or 


(a)  Ambler,  874. (b)  6  E§tt,  149, 
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Dob,  d. 
Lb  Chbva- 

UEH 
V. 


Stokeiam.    It  b  not  like  a  lapied  devise,  where  the  de-         ^^l^- 

visee  died  in  the  life-time  of  the  testator.    The  case  of 

ftr//er  v.  FutUr  was  a  lapsed  devise.     Bat  here  both  the 

psrtieswere  intended  to  take,  and  the  only  question  b, 

which  of  them  is  to  hsive  the  priority ;  and  as  the  de-   Huthwaits 

scription  of  the  person  ought  to  prevail,  John  Huthwaiie    and  another. 

is  clearly  entitled  to  the  preference. 

Mr.  Se^t*  Len$  observed,  that  in  Bradwin  v.  Harpur 
there  were  such  particolar  circumstances,  that  the  inten- 
tkm  of  the  testator  could  not  be  doubted,  and  that  there 
WIS  clearly  a  mistake  of-  the  names.  •  That  Morky  v. 
MaMtey,  where  there  was  a  'mistake  m  the  conntyy  was 
qisite  beside  the  present  question,  and  that  there  diere  was 
no  instamce  to  be  found  where  a  devise  to  a  devisee, 
caHed  by  his  right  christian  and  siniame,  has  been  set 
aside,  because  he  was  related  to  ^e  testator  id  a  more 
reiiv>te  degree. 

Cur.  adv.  tuU. 

Lord  Chief  Justice  G I  BBS  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : — 


The  question  in  this  case  arose  out  of  a  devise  Co  Stoke^ 
kam  Huthwaite,  considered  with  reference  to  another  de- 
rise  to  John  Huthwaite,  under  the  will  of  George  Don- 
Uon.  By  this  will,  Donsion,  the  testator,  devised  his 
estate  to  trustees,  to  hold,  to  them,  their  h<eirs  and  as- 
signs, for  the  several  purposes  followmg. — First,  to  the 
use  of  Starkey  Donston,  for  life,  and  then  in  trust  for  his 
first  and  other  sons  in  tail  male,  and  then  to  his  first 
and  other  daughters  in  tail  general ;  remainder  to  George^ 
Huthwaite,  the  eldest  son  of  John  Huthwaite,  for  life ; 
remainder  in  strict  settlement  to  his  first  and  other  sons  \n 
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1818. 


Dob,  d. 
Lb  Cheva- 

UBB 

V. 

HUTUWAITE 

and  another. 


tail  male,  and  his  first  and  other  daughters  in  tail  general; 
remainder  to  Stokeham  Huthwaite,  whe  is  described  in 
the  will  as  the  second  $on  of  John  Huihwaite,  for  Ufe; 
remainder  in  strict  settlement  to  his  first  and  other  sons 
in  tail  male,  and  his  first  and  other  daughters  in  tail  gene- 
ral ;  and  in  default  of  issue,  remainder  to  John  Huth- 
waite, yiho  u  described  as  the  third  son  of  the  said  John 
Huthwaite,  for  life ;  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  his  first  and  other  daughters  in 
tail  general.    Then  followed  other  remainders  to  Corne- 
lius, the  youngest  son  of  John  Huthwaite,  and  to  several 
other  persons  who  appear  to  have  been  relations  of  the 
testator,  first  to  their  sons  in  tail  male,  and  then  to  the 
daughters  in  tail  general.     It  is  stated  in  the  case,  that 
Starkey  Donston,  at  the  date  of  the  will,  was  the  testa- 
tor^s  nearest  relation  on  the  father's  side,  and  that  the 
sons  of  John  Huthwaite  were  the  next  nearest  relations, 
on  the  same  side;  that  the  testator  died  in  May  1784; 
that  Starkey  Donston  died  without  issue,  in  the  life-time 
.  of   the  testator ;    that  on  his  death  George  Huthwaite, 
who  was  the  eldest  son  of  John  Huthwaite,  and  who  is 
described  as  such  in   the  will,  entered  on  the  premises 
in  question,  by  virtue  of   the  will,  and  died   possessed 
thereof,  without  issue,  in  ilfoircA  1817.    Then  arose  the 
question,  whether  Stokeham  or  John  Huthtvaite  was  to 
take  on  the  death  of  George,  he  having  left  no  issue. 
John  Huthwaite  is  stated  to  be  the  second  son  of  the  tes- 
tator, and  is  described  in  the  will  as  the  third  son.     He 
died  leaving  issue  a  daughter,  who  is  one  of  the  lessors 
of  the  plaintiff.     Stokeham  Huthwaite,  who  is  described 
in  the  will  as  the  second   son,   is  stated  to  be  in  fact 
the  third.     He  died  leaving  children,  one  of  whom,  Stoke- 
ham Huthwaite,  is  the  defendant.     It  is  unnecessary  to 
^dvert  particularly  to  the  respective  claims  of  the   par- 
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ties,  as  the    only  question  for  the  consideration  of  the  1818. 

Court  turns  on  the  two  devises  to  Stokeham  and  John        r^'^'^] 
Huihwaite.    Mary  Le  Chevalier  claims  the  property  in     jj^  CuWa- 
fueidon  under  the  will  of  the  testator,  as  his  heir  at  law^  tXMR 

and  the  defendant  holds  it  adversely,  and  the  only  question    Uuxq^^ite 
is,  whether  the  plaintiff  be  entitled  to  recover  possession  of    and  another, 
the  premiaeSy  for  which   this  action  is  brought.      It  is 
quite  clear  that   both  Stokeham  and  John  Huthwaite 
jere  intended  to  take  as  devisees  under  the  will,  and  the 
oidy  point  is  as  to  the  order  in  which  they  were  so  to 
take.    There  can  be  no  doubt  that  by  Stokeham,  the  tes* 
tator  meant  Stokeham  Huthwaite,  and  that  by  John,  he 
meant  the  person  who  was  called  John  Huthwaite ;  but 
be  has  given  a  false  description  to  each,  for  he  has  de- 
scribed Stokeham  Huthwaite  as  the  second  son,  when  he 
was  in  fact  the  third,  and  he  has  described  John  as  the 
third,  whereas  be  was  the  second.    He  has  also  appoint- 
ed Stokeham  Huthwaite  in  the  order  of  succession  before 
JoAn,  as  he  has  described  the  former  as  being  the  elder 
of  the  two,  and  in  all  the  other  limitations  of  the  will, 
Mhicb  are  very  numerous,  be  has  taken  the  several  de-^ 
visees  in  the  order,  and  according  to    their  respective 
affinity  and  seniority.     The  question,  therefore,  now  is, 
whether  this  estate  should  be  given  to  Stokeham  Huth' 
watte,  who  is  rightiy  named  in  the  will,  but  erroneously  de-* 
scribed  as  being  the  second  son,  or  whether  it  should  be 
given  to  his  brother  JoAa,  to  whom  the  description  of  second 
son  properly  applies.    It  is  a  well  known  maaim  of  law, 
that ''  Veritas  nominis  tollit  errorem  demonatrationis!* 
Not  that  this  maxim  is  inflexible,  if  it  had  been  clear 
that  the  devisor  meant  the  person  to  whom  the  descrip- 
tion applied ;  for  if  it  be  proved,  that  by  some  mistake 
the  wrong  name  was  given,  the  description  will  prevail 
over  the  name,  and  that  there  was  a  mistake  in  this  case 
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1818.         is  self-evident.     In  the  case  of  Smith  v.  C<niey(a),  tlie 
^^ ,      .  bequest  was  to  Charles  Smithy  of  Sidpkton  Tawney, 
Lb  Chbva*     clerky  the  claimant  was  Richard  Smith,  a  clergyman^  the 
LiER         incumbent  of  Stapleton  Tawney,   who  ^as    proved  to 
HuTHWAiTB   ^^^^  ^^^  highly  regarded  by  the  testatrix.     Against  this 
and  another,    claim  it  was  contended,  that  it  was  meant  for  one  Charles 
Smith,  which  was  the  name  used  in  the  will,  but  who 
was  an  officer  in  the  army^  living  at  Rwnford,  and  who 
was  known  to  the  testatrix  before  she  made  her  will  i 
and  the  Court  held,  that  it  was  impossible  that  he  could 
be  the  person  intended,  and  thought  that  the  description 
clearly  pointed  to  the  other  claimant^  althou^  his  name 
had  been  mistaken  b^  the  testatrix ;   and  there  the  de* 
scriptiou  prevailed  against  the  name,  because  the  Court 
thought  the  testatrix  meant  the  person  described,  and  not 
die  person  named.      In  the    present  ^ase,   we  find  no- 
thing to  shew  diat  Stokeham  Huihwaite  was  not  the  per- 
son intended  to  take ;    though  the  testator  gave  him  the 
erroneous  description  of  second  son^  yet  he  might  have 
known  both  Stokeham  and  John  personally,  and  he  might 
have  mistaken  the  order  of  their  birth.    That  being  the 
case,  the  true  name  must  take,  without  regarding  the 
Ailse  description.     We  are  aware  that  all  the  other  limi- 
taUons  in  the  will  are  according  to  seniority,  but  we  can- 
not be  certain  that  the  testator  intended  this  to  apply 
with  regard  to  Stokeham  Huthwaite,  and  that  he  did  not 
mention  him  before  his  brother  John  from  personal  con* 
siderations,  so  that  they  should  both  take  in  the  order  in 
which  they  are  mentioned.    It  has  been  contended^  that 
if  John  is  not  to  take  under  the  true  descripdon,  that 
both  diese  devises  are  void.    If  the  descripdon  were  such 
as  to  convince  the  Court  that  the  person  named  could 


(«)  8  Fef.  42. 
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not  be  the  persoD  intended,  and  it  were  left  doabifu1| 
then  that  consequence  might  follow ;  but  in  th^  present 
caaei  we  think  that  the  error  of  the  description  of  Sioke^ 
ham'a  being  the  second  son,  does  not  shew  that  he  was 
not  intended  to  take  in  the^  order  in  which  he  is  named 
in  the  will.  We  are  therefore  of  opinion,  that  he  is 
entided.to  take  under  the  name  used  in  the  will. 


1818. 


Dob,  d.  , 
Le  Chev  V 

L1ER 

V. 

HUTHWAITB 

and  another. 


Judgment  for  the  defendants  (a). 


(a)  This  case  was  afterwards  tamed  into  a  special  ver- 
dict, and  removed  into  the  Court  of  King*$  Bench,  by 
writ  of  error,  and  was  accordingly  argued  in  8erjeanf$  Inn 
HaO,  in  7Vi«tl^  Vacation,  1819;  and  in  the  MiehadmaM 
Term  following,  that  Court  awsjrded  a  ventre  de  novo,  in 
order  tliat  furttier  evidence  might  be  adduced,  to  enable 
a  Jonr  to  find  whether  the  mistake  was  in  the  name  or 
the  deacription^  on  which  the  defendants, , conceiving 
that  that  Court  had  exceeded  their  authority  in  awarding 
a  ventre  de  novo,  brought  a  writ  of  error  in  the  House  of 
Iiords. 


•See5Bwm.dfAld,6^t. 
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^""""^fZ'  YocNO  V.  Taylor. 

May  4tfa. 

A.  the  original  This  was  an  action  of  debt  on  bond,  dated  the  29th  of 
lessee  of  a  September,  1815,  in  the  penal  som  ot  £500.  The  de- 
asiSened^e"'  claration  set  out  the  condition,  which,  (after  reciting  that 
residue  to  B.  by  indenture  of  lease  dated  the  30th  of  Septernbef,  1814, 
uidCX  J9.,  on  and  made  between  one  Christopher  Wilson  of  the  one 
ment  ^"i^e  a  P*"^'  ^^^  ^^^  plaintiflF  of  the  other,  Wilson^  for  the  con- 
bond  to  A.  siderations  therein  mentioned,  dembed  to  the  plaintiff  a 
con^tioned  cetVm  messuage  or  dwelling-house,  for  the  term  of  fifteen 
ment  of  the  J©*"*  wanting  seven  days,  mt  the  yearly  rent  of  ^«00, 
rent  to  the  diereby  resenred,  and  subject 'to  the  several  covenants  and 
•iwrifb^^^  agreements  therein  contained ;  and  that  the  defendant  and 

the  other  co-  one  George  Jarman  had  contracted  with  the  plaintiff  for 
venants  in  the  the  pArchase  of  the  said  indenture  of  lease,  and  the  pre- 
indemnifying  "*'*®'  thereby  demised,  for  the  residue  of  the  term  thereby 
A.  against  the  granted ;  and  that  the  plaintiff  had,  by  indenture  bearing 

non-perform-    ^^^^  ^^^  ^)^  ^^e  bond,  assigned  over  to  the  defendant 

ance  of  the  co-  _.  . 

Tenants.    B.     ^^  Jarman  tlie  said  thereinbefore  in  part  recited  mden- 

and  C.  having  tare  of  lease,  and  the  premises  thereby  demised,  for  the 

TO  t^Mid^  '^^*^**®  ^^  *®  ^®""  thereby  granted,  subject  to  the  rent 

bond  being  &nd  covenants  in  the  said  indenture  of  lease  reserved  and 

forfeited  he-  contained,)  was  declared  to  be,  ''That  if  the  defendant  and 

SSciiptey,  A.  •'«'^»'  ^^  ^**^'  ^f  *^°>'  ^-^  «\*^'  ^f  *^^  '*«^»'  «^^"- 
brought  an  ac-  tors,  administrators,  or  assigns,  did  and  should  from  time  to 
tion  against  B. 

on  the  bond,  and  assigned  for  breaches,  Ist,  non-payment  of  rent  by  B. 
and  C;  and  2dly,  that  an  action  was  commenced  against  him  by  the 
lessor  for  its  recovery,  in  which  costs  had  been  incurred  to  the  amount  of 
£50.  The  defendant  pleaded  bankruptcy  generally,  and  two  pleas  founded 
on  49  Geo.  3.  c.  121.  «.  19 :— Held,  that  A.  was  entitled  to  recover,  as 
he  could  not  prove  under  the  commission,  for  the  damages  which  had  ac- 
crued previous  to  the  bankruptcy,  as  it  did  not  appear  that  he  had  paid 
them  to  the  lessor,  and  that  the  19th  section  of  the  statute  49  €reo.  3.  did 
not  extend  to  the  lessee  and  his  assignees  of  a  lease,  but  must  be  confined 
to  the  lessor  and  lessee. 
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dme,  and  at  all  times  thereafter,  duriog  the  residue  then 
to  come  and  unexpired  of  the  said  term  of  fifteen  jears, 
wantii^  seren  days,  by  the  said  indenture  of  lease  granted, 
weU  and  truly  pay  or  cause  to  be  paid  the  rent,  and  ob- 
serve, perform^  fulfil,  and  keep  the  covenants,  provisoes, 
sndagreemepts  reserved,  expressed,  and  contained  by  and 
io  the  said  indenture  of  lease,  and  which,  on  the  tenants* 
or  lessees'  part,  were  and  ought  from  thenceforth  to  be 
paid,  observed,  performed,  fiilfiUed,  and  kept;  and  also 
did  and  should  wfell  and  sufficiently  ^ve,  defend,  keep 
hamiless,  and  indemnified,  the  plaintifi;  his  heirs,  eze» 
tutors,  and  administra(«>rs,  and  every  of  them,  of,  firom, 
and  against  all  and  all  manner  of  action  and  actions,  suit 
and  suits,  costiB,  charges,  damages,  and  expences  what- 
soever, which  should  or  might  be  brought  against  him  or 
them,  or  which  he  or  they  should  or  might  sustain,  ex- 
pend, or  be  put  unto,  for,  or  on  account,  or  by  reason  or 
means  of  the  non-payment  of  the  said  rent,  or  the  breach, 
noo-obsenrance,  or  nod-performance  of  the  said  covenants, 
provisoee,  amd  agreements,  or  any  of  them,  then  the  said 
obligation  was  to  be  void  and  of  no  effect/* — The  plain- 
tiff diea  assigned  two  breaches,  firsts  that  the  defendant 
and  Janniiii,  on  the  £  1st  oi  October,  1817,  suffered  and 
permitted  the  sum  of«£210of  the  rent  aforesaid,  tore- 
main  due  and  unpaid  to  the  said  Chri$iopher  fFtVaon,  in 
the  said  mdeuture  of  lease  named,  and  wholly  neglected 
and  refused  to  pay  the  same,  or  any  part  thereof,  although 
often  requested  so  to  do;  seamdly,  that  they  had  not  well 
and  sufficiently:  saved,  kept  harmless,  and  indemnified  the 
plaintiff  from  all  actions,  &c.  &c.  which,  since  the  making 
of  the  bond,  bad  been  brought  against  him,  and  which  he 
(the  plaintiff)  had  sustained  by  reason  of  the  non-payment 
of  the  rent  reserved  in  the  said  indenture  of  lease,  and 
the  breach  of  the  said  covenants  therein  contained ;  but 
that  on  th^  contrary  thereof,  although  a  certain  action  at 


1810. 


Young 
Taylor. 


928 


CASKS  IN  BA8TBR  TBRM, 


181S. 


YOVVQ 

V. 

Taylob. 


law  was  brought  against  the  plaintiff  by  the  said  Ckris- 
topher  Wilson,  on  the  said  £lst  of  October,  1817f  for 
the  recovery  of  the  said  sum  of  i!210  of  the  said  rent 
then  due  and  unpaid  from  the  defendant  and  Jarman 
to  ihe  said  Christopher  fVilsofi,  in  respect  of  the  pre- 
mises demised  by  the  said  indenture  of  lease ;  and  al- 
though they  were  requested  by  the  plaintiff  to  pay  to 
him  the  amount  of  the  costs  and  charges  which  he  had 
sustained  and  incurred  by  reason  of  the  action  so  brought 

k-  against  him  by  Wilson,  amounting  to  £50,  yet  that  they 
would  not  pay  the  plaintiff  the  said  costs  and  chai|;e8  so 
incurred  by  him  as  aforesaid,  or  any  part  thereof. 

The  defendant  pleaded,  firsi,  nan  est  factum*  Second- 
fyf  A  general  plea  of  bankruptcy.  Thirdly,  a  plea 
founded  on  the  49  Geo.  3.  c.  121.  s.  19,  friz,  that  on  the 
15th  of  July,  1816,  the  defendant  and  Jiirfitiin  became 
bankrupts  under  a  joint  commission,  awarded  against 
them ;  that  one  5.  N.  Cowley  was  appointed  their  as- 
signee ;  that  they  were  entitled  to  the  lease  at  the  time 
of  their  bankruptcy ;  that  before  the  said  sum  of  «£210 
for  rent,  or  any  part  thereof,  was  in  arrear,  and  before 
the  action  for  it  was  commenced  against  the  plaintiff  by 
Wilson,  Cowley,  as  assignee,  had  accepted  the  lease  and 

'  the  benefit  therefrom,  as  part  of  the  estate  and  effects  of 
the- bankrupts,  and  sold  and  assigned  the  same,  and  their 
interest  therein,  to  one  James  Dyson,  who  entered  and 
took  possession  of  the  demised  premises  for  die  residue  of 
the  term  in  the  lease  mentioned ;  whereby  the  defendant 
ceased  to  be  liable  to  pay  the  rent  accruing  due  after  such 
acceptance  of  the  lease,  or  to  be  in  any  manner  sued  in 
respect  or  by  reason  of  any  subsequent  non^>b6ervance  or 
non-performance  of  the  conditions,  covenants,  or  agree- 
ments contained  in  the  lease.  Fourthly,  a  similar  plea  to 
the  third,  alleging  the  acceptance  of  the  lease  by  tlie  as- ' 
signee,  and  a  performance  of  the  conditiofi  by  the  bank- 
rupts to  that  time,  viz.  the  payment  of  rent,  and  indemni- 
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fication  of  the  plaintiff  agabst  all  actions  which  might  be. 
brought  against  him ;  and  lastly f  a  special  plea  of  bank- 
raptcy  of  the  defendant  and  iarman^  and  that  they  had 
duly  obtained  their  certificates  of  conformity.  That  before 
tbey  became  bankropts,  there  was  rent  in  arrear^  and  that 
afterwards  the  lease  was  accepted  by  their  assignee^  as 
part  of  their  estate  and  effects.  To  the  foar  last  pleas^ 
the  plaintiff  demurred  generally »  and  the  defendant  joined 
in  demurrer.  The  cause  came  on  for  argument  on  a 
fomier  day  in  this  Term,  when 
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Mr.  Seijt.  Faughanf  in  support  of  the  demurrer,  ob*- 
serred,  that  the  piabtiff  stood  in  the  situation  of  ori- 
ginal leasee  to  fftVsoii,  under  a  demise  for  fifteen  years. 
That  the  defendant  and  Jarman  contracted  with « him 
for  the  purchase  of  the  residue  of  the  tenoi  and  that  on 
the  lease  being  assignedi  they  each  gave  him  a  bond  of 
indenmity,  as  a  security  for  any  claims  that  might  there- 
aft^  be  made  on  him  by  Wilson,  and  on  which  the  pre<* 
sent  action  was  founded ;  and  the  question  now  is,  whether 
the  pendty  can  be  considered  as  a  debt  proveable  under  the 
commission  of  bankrupt  that  has  been  issued  against  the 
defendant  and  Jarman.  'It  was  merely  a  contingent  debt, 
and  although  the  bond  was  forfeited  before  the  bankruptcy, 
still  it  was  not  proveable  till  the  party  was  damnified.  In 
Goddard  ▼•  Fanderheyden  (a),  the  Court  said,  that  <'  if 
if.  has  a  bond  of  indemnity  from  fi.,  and  the  condition  be 
broken,  and  afterwards  B.  becomes  l^ankrupt' before  J. 
has  been  sued  or  damnified,  though  A.  had  a  good  cause 
of  action  against  B.  before  the  act  of  bankruptcy,  yet  as 
A.  had  not  been  damnified  by  paying  any  certain  sum  of 
money  by  reason  of  £.'s  breach  of  the  condition,  A.  can- 


(a)  3  TVih.  270.     See  all  the  cases  on  this  subject,  col- 
lected m  Cooke's  Bkpt.  Laws,  7th  edit.  p.  209,  &c. 
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not  possibly  swear  to  anj  debt  di|e  and  owiDg  from  B,  at 
the  time  of  the  act  of  bankruptcy."  So,  if  a  lessee'plough 
up  anj  grounds  for  which  he  is  bound  to  pay  the  lessor  a 
penalty, — that  penalty  cannot  be  proved  as  a  debt  under 
the  commission.  S6,  if  a  man  be  bound  in  an  oUigatioo 
in  a  certam  sum,  to  perform  covenants,  and  the  obligori 
before  he  becomes  a  bankrupt,  breaks  those  cof enaQts, 
the  obligee  cannot  prove  this  as  a  debt  under  the  com- 
miision.  Here,  the  defendant  suffered  the  reat  to  be  in 
arrear  before  the  bankruptcy,  and.  therefore  the  bond  wss 
forfeited,  but  the  plaintiff  was  not  called  on  for  payment 
till  afterwards ;  besides,  the  lease  contained  covenants  for 
repairs;  these  latter,  therefore,  are  b  the  nature  of  li- 
quidated damages,  and  the  plaintiff,  at  the  time  of  die 
bankruptcy,  had  no  knowledge  of  the  condition  broken, 
DOT  had  he  then  been  damnified.  It  is  clear  that  one 
having  only  m  cause  of  action,  cannot  come  in  and  prove 
it  as  a  debt,  because  the  damages  that  may  be  given 
are  only  contingent.  In  Taylor  v.  MilU  (a),  it  was  held 
that  a  surety  m  a  bond,  who  paid  a  debt  after  a  commis- 
sion of  bankrupt  issued  against  hia  principal,  was  not 
barred  by  his  certificate,  though  the  penalty  of  the  bond 
was  forfeited  before.  In  the  late  case  of  The  Ovenxn  of 
St.  Martin  in  the  Fields  v.  Warren  (6),  an  action  of  debt 
was  brought  against  the  defendant  as  a  surety  on  a  bastardy 
bond,  who,  after  it  had  been  forfeited,  became  bankrupt 
and  obtained  his  certificate,  and  it  was  held  that  the 
parish-officers  were  not  thereby  precluded  from  recovering 
on  the  bond,  expences  incurred  subsequently  to  the  bank- 
ruptcy. So  the  certificate  here  could  be  no  discharge 
to  the  defendant.  With  respect  to  the  pleas  founded  on 
the  40  Geo.  3.  c.  121.  s.  19.  that  statute  does  not  extend 


(a)  Coirp.  625. (b)  1  Bam.^Ald.  491. 
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to  the  iMgnee  of  a  letiee,  but  only  to  contracts  between 
the  lessor  and  lessee ;  but,  at  all  events^  ivhen  the  assig- 
nees of  a  banknipt  accept  a  lease^  tbey  onlj  are  entitled 
to  it)  and  the  liability  of  the  banknipt  ceases  at  that 
ffloment.  In  Auriol  ▼.  Jlft7/5,  in  error  {<£),  it  ^'as  decided 
that  the  bankruptcy  of  the  defendant,  a  lessee,  could  not 
be  pleaded  in  bar  to  an  action  of  covenant  brought  against 
him  for  the  rent.  But,  independently  of  this,  die  19th 
section  of  the  statute  of  the  49  Geo.  d.  can  only  relate 
to  cases  between  the  original  lessor  and  lessee,  and  cannot 
be  conatnied  to  eitend  to  the  assignee  of  the  latter.  And 
10  InglU  V.  M'Dougal(b),  it  was  held,  that  that  section 
did  not  extend  to  the  case  of  a  surety,  even  after  the  as- 
ngnees  of  the  bankilipt  had  accepted  the  lease.  The 
case  of  Wehh  v.  Webh  (c),  turned  on  the  8th  section  of 
that  statute,  and  is  therefore  inapplicable  to  the  present ; 
but  this  bond  is,  at  all  events,  in  the  nature  of  si  collateral 
security,  and  therefore  not  within  the  statute,  and  the  plain- 
tiff was  not  damnified  until  after  the  bankruptcy  of  the 
defendant  had  taken  place.  As  to  the  last  plea,  stating 
that  the  plaintiff  was  damnified  on  account  of  the  defen- 
dant's suffering  money  to  be  due  to  WiU(m  for  rent,  under 
the  indenture,  it  raised  a  fidse  inference  of  law,  for  the 
plaintiff  could  only  be  damnified  with  respect  to  the 
forfeiture  of  the  bond,  and  not  to  the  breach  of  the  co- 
venant for  die  payment  of  rent ;  and  therefore,  neither  of 
the  pleas  which  the  defendant  has  pleaded,  afford  him 
a  suflkient  or  legal  protection  to  this  action;  nor  can 
the  bond  by  any  possibility  be  considered  as  a  debt  prove, 
able  nnder  the  commission. 
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(a)  4  Term  Rep.  M.  S.  C.  MIUm  v.  Awriol,  1 H.  Bla.  433. 
(b)  Ante,  vol.  I.  p.  196. (c)  4  Manie  ^  Selw.  383. 
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Mr.  Serjt.  Copley  for  the  defaMknt.*— It  appears  oil 
the  fiice  of  the  plaintifrs  declaration,  that  he  had  been 
sued  for  rent  due  to  Wibon^  ai)d  called  on  to  pay  die 
same  and  the  amount  of  the  costs  incurred  thereby^  which  ' 
are  also  therein  stated.  By  the  bond,  the  defendant  under- 
took to  pay  the  rent  and  indemnify  the  plaintiff  as  aasignori 
but  having  allowed  rent  to  be  in  arrear,  an  action  was 
brought  against  the  hitter,  the  costs  of  which  amounted  to 
£50.  The  bond  was  forfeited  before  the  bankruptcy,  and 
in  that  case  the  damages  arising  therefrom  might  be  proved 
under  the  commission,  as  the  amount  of  the  rent  and  the 
costs  incurred  by  the  action  have  been  clearly  ascertabed 
and  set  forth  by  the  plaintiff  in  his  declaration.  In  £r 
parte  Cockahotia),  the  petitioner  and  one  Lawrence  Rkk" 
halgh  became  jointly  and  severally  bound  in  a  bond  to 
Wilkinson,  conditioned  for  paying  £300^  virith  interest,  on 
the  20th  of  May,  1786 ;  and  by  bond  dated  the  18th  Janf, 
1785,  Lawrence  and  the  bankrupt  John  Ridehalgh,  became 
jointly  and  severally  bound  to  the  petitioner  m  a  penalty, 
conditioned  to  indemnify  the  petitioner  against  the  bond 
to  Wilkinson.  The  petitioner  made  a  payment  to  Wilkin^ 
son  previous  to  a  commission  'issued  against  John  Ride^ 
halgh  in  part  satisfaction  of  his  bond,  and  he  made  a 
further  payment  to  Wilkinson  after  the  bankruptcy;  the 
Lord  Chancellor  held,  that  the  bond  having  been  foriated 
at  law  before  the  bankruptcy,  entitled  the  party  ta  include 
the  subsequent  payment,  and  xlirected  the  petitioner  to 
be  admitted  a  creditor  for  both  sums.  In  Martin  v, 
Cottrt  (ft),  it  was  held,  that  if  jf,  be  bound  with  jB.  as  a 
surety  for  the  payment  of  a  sum  certain,  and  take  an 
absolute  bond  from  B.,  payable  the  day  before  the  ori- 


(a)  Cooke's  Bkpt.  Laws,  7th  edit.  162.— (A)  2  Term  Rep.  640. 
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ginal  bond,  and  B.  become  bankrupt,  A.  may  prove  this 
debt  under  the  commission,  and  fi/s  certificate  will  be  a 
bar  to  an  action  by  A.  on  B.'s  bond,  though  A.  do  not 
pay  the  original  bond   till  after  £.   has  committed  an 
act  of  bankruptcy.       Here,  the  injury  the  plaintiff  had 
sustained,    as  well    as     the    amount    of   the  debt   due 
from  the  bankrupt  for  rent  and  costs,  were  clearly  as- 
certained.    In  the  case  of  The  Overseers  of  St.  Martin 
in  the  Fields  v.  Warren  (a),  the  sum  claimed  by  the  plain- 
uSs  was  incurred  subsequently  to  the  bankruptcy ;  and 
those  of  Taylor  v.  Mills  and  Inglis  v.  Macdougal  have 
no  reference  to  the  present,  as  they  were  decided  on  the 
liability  of  sureties ;  here  too,  the  defendant  has  alleged 
io  his  plea,  that  all  the  causes  of  action  in  the  plaintiff's 
declaration  accrued  before  the  bankruptcy  namely,  the 
payment  of  rent  and  the  costs  incurred  by  the  plaintiff  in 
the  action  brought  against  him  by  Wilson.    The  plaintiff 
by  his- demurrer  has  admitted  that  those  sums  were  pay- 
able before  tlie  bankruptcy ;  and  therefore  they  are  at  all 
events  pro?eable  under  the  commission,  to   that  extent. 
If  no  bond  with  a  penalty  had  been   given^  these   sums 
might  be  projed  under  the  commission  as  money  paid ; 
and  as  the  bond  was  forfeited  before  the  bankruptcy,  they 
are  equally  prOveablc,  and  there  is  no  reason  to  distinguish 
between  the  two  cases.     As  to  whether  this  case  comes 
within  the  49  Geo.  3.  c.  121.  s.  19}  it  is  within  the  spirit 
and  words  of  that  act     Its  express  object  was  to  free 
the  bankrupt  from  the  payment  of  rent  under  leases,  in 
case  his  assignees  accept  the  same.     So,  that  after  the 
lease  is  given  up,  he  is  discharged  from  all  charges  incident 
thereto,  and  the  defendant  here  has  been,  in  fact,  sued 
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for  non-performance  of  the  covenants  in  the  leasei 
against  which  be  is  expressly  protected  by  the  statute, 
[Lord  Chief  Justice  Gibb8.~lt  is  quite  clear  that  the 
defendant  was  liable  to  pay  rent  to  fVilson,  under  the  co* 
▼enant  contained  in  the  lease,  to  the  end  of  the  term ; 
and  it  is  contendedy  that  as  he  has  been  stript  of  his  pro- 
perty, and  the  lease  accepted  by  the  assignee,  he  comes 
within  the  spirit  of  the  clause  in  question ;  but  this  being 
an  action  on  a  bond,  would  not  the  bankrupt  be  without 
the  intervention  of  the  act?]  Not  from  the  plaiotitPs 
present  demand,  for  the  defendant  is  sued  in  respect  of 
not  having  paid  the  rent  accruing  due  under  the  lease,  and 
the  moment  the  assignees  accepted  it,  he  was  folly  dis- 
charged. [Lord  Chief  Justice  GiMs. — The  provinoDin 
the  statute  applies  only  to  covenants  in  lea^s.  Here,  the 
action  is  brou^t  on  a  bond  of  indemnity ;  bendes,  the 
defendant  is  the  assignee  of  the  plaintiff,  and  the  statute 
does  not  seem  to  me  to  apply  to  assignees,  but  only  to  the 
original  parties.]  The  terms  of  that  sectidn  cannot  be  so 
restrained,  but  must  be  taken  to  be  general,  and  con- 
sequently to  extend  to  covenants  and  persons  who  hold 
under  assignees,  as  well  as  the  lessor  and  lessee.  The 
legislature  contemplated  that  the  non-observance  or  non* 
performance  of  the  covenants  contained  in  that  section, 
should  extend  to  all  persons  entitled  to  leases  who  should 
thereafter  become  bankrupt.  The  learned  Serjeant  also 
mentioned  the  ease  of  Hodgson  v.  Bell  (a),  la  support 
of  the  former  part  of  his  argument. 


Mr.  Serjt.  Faughan  in  reply. — The  plaintiff  in  his  de- 
claration has  averred,  that  the  rent  became  due  to  Wilson 


(a)  7  Term  Rep.  97. 
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50  the  £lsl  of  OcTofter,  1817,  and  th^t  tbe  action  was 
brodght  against  the  plaintiff  for  the  recovery  of  the  same 
on  the  same  day ;  and  tbe  defendant  in  his  plea  states^ 
that  tie  became  bankrupt  on  the  15th  of  Jufy,  1816;  it  is 
(|ttite  cleafi  therefore,  that  the  plaintiff  was  not,  m  fact, 
damnified  until  after  the  bankruptcy,  and  it  has  been 
decided,  from  the  case  of  Goddard  v.  Fandirheyden  (a) 
to  the  present,  that  breeches  of  this  description  could 
not  have  been  proved  under  a  commission.  Here,  die 
pUndflTa  cause  of  action  did  not  accrue  when  the 
not  became  in  arrear^  but  wheu  he  was  damniied 
by  the  action  broi^ht  against  him  by  Wilson.  This 
being  a  bond  for  the  observance  of  covenants  is  not 
tppbcable  to  money  b(M)da,  where  the  Sum  may  be 
Miy  ascertmned.  Here,  the  only  doiibt  is,  t^hether 
the  deCeodant  is  liable  to  the  covenants  expressed  in 
the  condition  of  the  bond;  and  this  being  a  security  cot 
hteial  ta  the  original  lease,  could  not  be  contemplated 
by  (he  Legislature  to  come  withm  the  provisions  of  the 
49  Geo.  3.  e.  121.  s.  IQ.  Hie  plaintiff  ia  not  prevented 
fnm.  saing  ike  defendant  by  reason  of  non-performance  of 
the  covenants  contained  in  the  lease,  as  he  is  enttded  t6 
tD  the  benefits  which  are  given  to  him  by  the  condition 
eipreased  in  die  defendant's  bond;  and  although  such 
bond  was  forfeited  before  the  bankruptcy,  sdll,  as  tbe 
plaintiff  was  not  damnified  until  long  afterwards,  die 
debt  could  not  be  proved  under  the  commission,  and 
therefore  the  plaint^  is  entided  to  jiftlgment. 


1818. 
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Cur.  adv.  vuU. 


(a)  3  Wib.  270. 
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against  the  defaodant  Tayhr.  If  they  were,  tli6  plaintiff 
was  most  clearly  not  entitled  to  maintain  this  aetioD^  tbe 
defendant  having  obtained  hb  certifieate.  Hie  lacts  of 
the  case  are  these : — 

Taylor  gave  a  bond  to  the  plamtiff  in  the  penalty  of 
£500,  conditioned  for  the  payment  of  rent,  and  per- 
formance of  covenants  in  a  lease  assigned  to  him  bj  the 
plaintiff.  The  plaintiff  has  asdgned  two  breaches;  in 
the  first,  that  rent  was  in  arrear ;  which  the  defendant  bad 
not  paid.  Secondly,  That  an  action  wnn  brought  by  Ae 
kssor  against  the  plaintiff,  for  the  recovery  of  die  rent. 
It  does  not  appear,  however,  on  the  face  of  his  declan- 
tion,  but  that  that  action  is  still  depending,  for  although 
the  plaintiff  averred  that  it  was  brought,  sdll  such  sction 
may  not  be  concluded;  and  although  he  requested  tbe 
defendant  to  pay  the  costs  incurred  by  such  action,  still  it 
did  not  appear  that  the  plaintiff  himself  had  so  done. 
There  can  be  no  doubt  but  that  at  common  hwtbis 
bond  would  be  forfeited  if  this  action  had  been  brought, 
and  if  the  defendant  had  not  availed  himself  of  the  bank- 
ruptcy, the  plaintiff  would  be  entitled  to  a  jud^ent  for 
the  penalty. 

There  are  several  decisions  in  cases  of  bankruptcy, 
where  bonds  might  be  recoverable  at  law;  thoi^,  where 
the  defendant  has  become  a  bankrupt,  they  could  not  be 
proved  under  the  commission. 

In  the  cases  of  Toussaint  v.  Martinnant  (a),  and 
Martin  v.  Court  (6),  it  was  held,  that  where  a  surety 
had  taken  from  the  principal  debtor  a  counter  se- 
curity, such  as  a  bond  for  a  sum  of  money,  payable 
absolutely  at  a  day  certain,  if  the  principal  became  a 
bankrupt  before  such  counter  security  became  payable,  and 
before  the  surety  himself  had  paid,  or  been  called  upon  lo 


(fl)  2  Term  Rep.  100. (b)Id.  640. 
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paj  his  engagement  to  the  creditor,  the  snretj  was  per- 
mitted immediately  to  prove  such  counter  security  under 
the  commission.  That  doctrine,  however,  has  since  been 
narrowed,  and  the  settled  rule  now  is,  that  where  there 
is  I  bond  of  indemnity,  the  debt  cannot  be  proved  under 
the  commission,  unless  the  party  shew  that  money  has 
actually  been  paid  under  the  bond  before  the  bankruptcy 
of  the  debtor ;  and  it  has  been  held.  Re  Bowness  If  Pad- 
more  (a),  and  Ex  parte  Brown  (fi),  that  thb  right  of  the 
auety  to  prove  upon  his  counter  security,  was  confined  to 
where  the  surely,  applying  to  prove,  had  been  paid  the 
original  debt  upon  tlie  bond,  so  that  the  bankrupt's  estate 
should,  at  all  events,  be  exonerated  from  the  original 
debt.  The  principle  upon  irhich  these  cases  have  been 
decided,  ia  this,  that  although  an  instrument  executed  by  a 
bankrupt  may  be  absolute,  still,  if  it  be  only  to  secure 
him  from  a  payment  which  should  have  been  made  by 
another,  and  such  payment  has  not  been  made,  it  cannot 
be  profeable  under  the  commission.  Tlie  bond  in  this 
case  was  drawn  in  terms,  and  was  merely  to  secure  a 
payment  to  another,  which  payment  has  not  been  made. 
It  has  been  insisted,  that  although  the  plaiotiff  might 
not  be  entitled  to  prove  the  debt  under  the  commis- 
sion, still  that  he  was  damnified,  as  an  action  had  been 
brought  against  him  for  the  recovery  of  the  rent,  by 
which  costs  had  been  incurred ;  that  claim,  however,  is 
incident  to  the  substantive  claim  for  rent,  and  therefore 
cannot  be  separated.  It  is  true  that  these  costs  might 
ultimately  fall  upon  the  defendant. 

Bat  the  plaintiff  in  that  action  inight  either  be  non* 
suited,' or  abandon  it,  in  either  of  which  cases  the  de- 


1818. 
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(a)  Cooke's  Bankrupt  Laws,  7th  edit.  174,  5.  S.  C.  ^Vhit- 
marsh's  Bankrupt  Laws,  2d  edit.  293. {b)  Id.  ibid. 
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fendant  would  be  entitled  to  costs;  but  in  the  preaent 
state  of  the  cause,  the  plaintiff  could  not  prove  the  costs 
he  had  incurred  under  the  commission  against  the  present 
defendant,  nor  could  he  be  in  a  situation  to  do  so  wiili- 
.  out  waiung  till  that  suit  was  determined.  There  are  se- 
veral cases  in  ^hich  costs  may  be  proveable  under  a  com- 
missibn,  but  they  are  not  precisely  in  point  with  the 
present,  but  furnish  some  grounds  from  which  the  Court 
may  draw  a  conclusion  in  this  case. 

In  Hurst  >.  Mead  (a),  where  a  plaintiff  was  nonsuited 
in  an  action,  and  before  the  costs   of  the  nonsuit  were 
taxed  he  became  a  bankrupt,  the  costs  of  the  nonsuit 
were  held   to  be  a  debt  proveable  under  the  commission ; 
and  the  auth(ority  of  that  case  was  afterwards  recognized  in 
this  Court  in  Watts  v.  Hart  {b),  and  Chief  Justice  Eyre 
there  entered  into  the  doctrine,  and  said,  that  there  seemed 
to  be  only  an  inchoate  interest  arising  on  the  nonsuit ;  that 
at  Nisi  Frius,  the  costs  were  not  taxed  till  after  the  day 
in  Court  and  the  postea   returned,  and  that  the  nonsuit 
alone  was  nothing.      The  case  of  Ex  parte  Charles  (c) 
has  been  since  decided,  where  it  w^s  held,  that  a  plain- 
tiff having  recovered    above  «£lOO  damages  against    a 
trader,  who,  between  verdict  and  judgment,  committed 
an  act  of  bankruptcy,  that  the  debt  due  upon  the  judg- 
ment after  it  was  entered  up,  was  not  a  good  petitiottiug 
creditor's   debt  whereon  to   found  a  commission   against 
such  trader.     On    the  same  principle,  if  a  judgment  be 
recovered  against  a  trader   before  his   bankruptcy,  and 
revived    by   scire  facias    afterwards,    the   costs   of   the 
scire  facias  relate  back   to   the  judgment,  and  may  be 
proved    under     the     commission.      So,    in    Phillips    v. 


(fl)  5  Term  Rep.  365. 
(0  14  Last,  471). 


-{b)  1  Bos.  fy  Put.  134. 
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Browne  (a),  it  was  held,  that  if  a  writ  of  error  be 
brought  by  a  trader  after  bankruptcy,  to  reverse  a  judg^ 
meat  agunst  him  before,  and  the  judgment  be  a&rmed, 
the  costs  of  the  writ  of  error  refer  to  the  judgment,  and 
consequently  are  baned  by  the  certificate.  All  those  cases 
establiA  the  principle  that  the  costs  depend  upon  the 
event  of  the  cause. 

On  the  whole,  therefore,  we  are  of  opinion  that  the 
costs  stated  to  be  incurred  by  the  plaintiff  in  this  case, 
caoDot  be  proved  under  the  commission,  and  therefore 
that  he  is  entitled  to  recover. 

Th^  defendant  pleaded  two  other  pleas,  which  were 
foonded  on  the  49  Geo.  3.  c.  121.  The  Court  think  that 
the  present  case  cannot  be  brought  either  within  the  8tii  or 
19tb  sections  of  that  statute ;  fot*  the  8th  applies  only 
to  cases  of  sureties.  The  plaintiff  is  not  a  surety,  nor 
can  he  be  deemed  to  be  a  person  liable  for  the  debts  of 
the  bankrupt,  but  merely  on  his  own  covenants,  as  recited 
in  the  condition  of  the  bond ;  neither  can  it  apply  to  the 
19th  section,  for  that  applies  only  to  lessees,  who  are 
always  liable  on  their  original  covenants,  and  who  are  only 
entitled  to  be  relieved  after  their  bankruptcy  by  the  assig* 
Dees  taking  possession  of  the  estate.  We  are  therefore 
clearly  of  opinion  that  all  those  pleas  are  bad,  and  there- 
fore^that  there  must  be 

Judgment  for  the  plaintiff  (&)« 


1818. 


Young 

V. 

Tatijoiu 


(a)  G  Term  Rep.  282. (6)  This  judgment  was  af- 
firmed in  Error  by  the  Court  of  Kiny's  Bench,  in  Easter 
Term,  1820.    See  3  Bam.  S;  Aid.  621. 
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Monday,  „  _. 

May  401.  Hi"  ^'  DOBIE. 

Where  the  as-  This  was  an  iiction  of  covenant  for  noa-paymeiit  of  reat 

Aignees  of  a      Thg  plaintiff  declared,  that  on  the  IQth  of  Dectmber,  1809, 
bankrhpt  who    ,...,,^,  -^^ 

was  possessed  ^^  demised  to  the  defendant  a  messuage  situate  m  Campion 

of  a  term,  Sireet,  in  the  parish  of  Si.  Pancras,  for  the  term  of 

Chad  J^der-  **««*y-«»«  ?««"*  *^  *«  »™«*'  '«»*  •'  ^^0,  payable 
'  let  to  anoUier,  quarterly,  and  assigned  for  breach,  that  on  the  19tb  of 
released  such  September,  1817,  £90  for  one  quarter's  rent  became  due 
ll^d  OT^bg  ^^  ^  plaintiff,  and  was  still  unpaid.  The  defendsot 
afterwards  pleaded  his  banknipt(:y,  and  that  his  assignees  had  k- 
asked  by  the  ^p^^  ^  i^ase  as  part  of  hb  estate  and  effects,  before 
elect  refused  ^^7  P**^  ^  ^®  ^^^  ^^^  which  this  action  was  brought 
to  take  the  was  in  arrear;  on  which  the  plaintiff  joined  issue.  At 
ij'fd^  aI*^-  ^  ^™^  ^^  **  cause  before  Mr.  Justice  Dallas,  at  ffcrt* 
did  not  amount  ^f^^f  at  the  Sittings  after  the  last  Term,  the  facts  of 
to  an  acceptr  the  case  were  these : — ^the  defendant  became  a  bankrupt 
Md'thlt^T'  ~  ^^^^'^  of  May,  1817;  on  the  Mth,  assignees  were 
were  not  liable  chosen,  and  the  usual  asugnment  was  made  by  the  com- 
as assignees  of  missioners  to  them  of  all  the  estate  and  effects  of  the 
^^'  bankrupt;  on  the  ISth  of  June,  they  were  audiorisedby 

the  creditors  to  sell  all  the  defendant's  estate  and  effects. 
Previous  to  the  bankrupt's  passing  hb  last  examinatioo, 
he  informed  his  assignees  that  he  was  in  possession  of  the 
leases  of  two  houses,  in  the  one  of  which  he  resided,  and 
the  other,  for  the  rent  of  which  this  action  wu  broogfar, 
be  bad,  in  1812,  underlet  to  a  person  of  the  name  of 
Griffiths,  for  a  term  of  seven  years,  who  was  then  de- 
sirous of  quitting.  The  assignees,  defendant,  and  Grtf' 
fiths,  accordingly  executed  a  deed,  in  pursuance  of  which, 
Griffiths  gave  up  possession  of  the  premises.  This 
deed    was  dated  on  the   ^4lh   of  June,  and  made  be- 
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tween  the  assigneea  of  the  first  part,  die  defendant  ot  the  1B18. 
second,  and  Griffiihs  of  the  third,  which,  after  reciting  ^^ 
the  commission  against  the  defendant,  and  the  choice  of  9. 

tssignees,  and  that  there  were  then  two  years  and  one  Dobib, 
quarter  unexpired  of  the  term  of  the  seven  years  created 
bj  the  indenture,  and  that  Griffiths  had  requested  the  as- 
aigDees  to  put  an  end  to  die  lease,  and  to  retease  him  from  . 
the  fatore  payment  of  the  rent  and  performance  of  the 
eoveaants  therein  contained,  which  the  assignees  had 
comeated  to  do : — They  absolutely  released  dr^hs  from 
the  lease  Mid  all  the  remainder  of  the  said  term  of  seven 
jears  thereby  created,  and  also  exonerated  him  from  the 
ptj^ment  of  rent,  and  from  the  covenants  therein  re- 
Knred  on  his  part  and  behalf  to  be  performed.  This 
release  was  endorsed  on  the  back  of  the  lease,  from  the 
defendant  to  Griffiihi,  and  was  duly  executed  by  the 
usjgoees  for  a  consideration  therein  mentioned.  When 
the  defendant  became  bankrupt,  there  wa%  one  quarter's 
reDt  of  the  premises  in  question  due  to  the  plaintiff 
on  the  £5tb  of  March  preceding,  and  he  called  on  Grif- 
Juki  and  cautioned  him  not  to  pay  rent  to  any  one  but 
himself,  as  he  (Griffiihi),  was  no  longer  tenant  to  the  de- 
fendant. In  the  early  part  of  July  last,  Griffiths  paid  the 
piaiotiff  half-a-year's  rent  due  at  Midsummer^  who  gave  the 
usual  receipt  in  the  name  of  the  defendant,  and  as  if  re* 
caifed  by  him.  On  die  4th  of  July,  the  plamtiff  served 
the  assignees  widi  a  notice  to  elect  whether,  diey  woidd 
accept  the  leases  of  the  defendant's  house  iq  which  he 
resided,  and  that  which  he  had  let  to  Griffiths,  as  part 
of  the  bankrupt's  estate,  and  on  the  8th,  the  assignees,  ^ 

by  letter,  replied,  that  they  had  determined  not  to  ac- 
cept those  leases,  nor  to  have  any  thing  to  do  with 
the  premises  thereby  granted,  and  on  the  24th  the 
defendant  obtained  bis  certificate.  At  Michaelmas  last, 
a  quarter's  rent  of  the  premi3es  in  question  became  due, 
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1818.  on  Mrhich  the   plaintiff  commenced  the  present  action. 

Under  these  circumstances,  it  was  contended,  for  the  de- 
fendant, that  the  interference  of  the  assignees,  as  regarded 
DoDiB.  the  premises,  and  their  having  made  a  surrender  to  Grtf* 
Jiths,  amounted  to  putting  an  end  to  die  original  term  taken 
by  the  defendant  from  the  plaintiff,  and  was  equivalent  to 
his  delivering  up  the  possession  to  such  assignees,  and  that 
he  therefore  ought  to  be  exonerated  from  the  covenants 
and  stipulations  contained  in  the  lease  under  49  Geo.  3. 
c.  121.  s.  19.  and  more  especially  so,  after  the  plaintiff's 
notice  to  Griffiths  to  pay  him  the  future  rent,  and  his 
subsequent  notice  to  the  assignees,  requiring  them  to 
elect  whether  they  would  accept  the  lease  of  the  house  in 
question  or  not ;  or  that  at  all  events,  as  the  release  given 
by  the  assignees  to  Griffiths  had  been  indorsed  on  the 
lease  granted  to  him  by  the  defendant,  it  could  not  be  con- 
sidered merely  as  an  intermeddling,  but  ^  complete  ac- 
ceptance of  that  lease  by  them.  The  learned  Judge 
directed  a  verdict  to  be  found  for  the  plaintiff,  with  Uberty 
for  the  defendant  to  move  that  it  might  be  set  aside  and 
entered  for  him  in  case  the  Court  should  be  pf  opiuiqn 
that  the  former  was  not  entitled  to  recover. 

Mr.  Serjt.  Copley  having,  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nisi, 

Mr.  Serjt.  Lens  now  shewed  cause. — ^The  release  given 
by  the  assignees  to  Griffiths,  does  not  affect  the  defendant, 
as  they  merely  intended  to  exonerato  the  former  from 
the  lease  granted  to  him  by  the  bankrupt,  to  whom  he 
stood  in  the  situation  of  tenant.  His  interest  only  was 
to  be  put  an  end  to,  but  the  plaintiff's  original  lease  to 
the  defendant  remains  untouched,  for  the  assignees  de- 
termined not  to  accept  it,  or  have  any  thing  to  do  with 


Hill 

V. 


IN  THE  FIFTY-KIOHTH   YEAR  OF  GEO.  III.  '845 

the  premises.    In  Turner  ▼.  Richardson  (a),  where  the  1818. 

assignees  of  a  bankrapt  who  was  possessed  of  a  term, 
merely  put  the  same  up  to  auction,  to  ascertain  whether  it 
was  of  value  or  not,  without  giving  themselves  out  to  be  tlie  Dobib. 
proprietors,  and  there  being  no  bidders,  interfered  no 
farther,  it  was  held  that  this  was  no  more  than  an  ex- 
periment to  ascertain  the  value,  and  to  find  whether  the 
lease  were  beneficial  or  not  to  the  creditors,  aftd  did  not 
amount  to  an  assent  on  the  part  of  the  assignees  to  take 
the  term.  So,  in  Wheeller  v.  Bramah  (6),  it  was  held 
that  the  merely  omitting  to  deliver  up  the  key  by  the  as- 
signees, did  not  amount  to  taking  possession,  although 
the  lease  had  been  put  up  to  sale  by  their  order,  and  there 
were  no  bidders.  In  order  to  charge  assignees  with  pos- 
session, it  is  necessary  that  an  express  indication  of  their 
general  intention  of  ownership  should  be  given  by  them. 

Mr.  Scrjt.  Copley  in  support  of  the  rule. — The  only 
point  is,  whether  the  assignees,  by  taking  the  under-lease 
granted  by  the  defendant  to  Griffiths^  so  far  possessed  . 
themselves  of  the  property  in  question,  as  to  discharge  . 
the  bankrupt  from  his  original  lease.  Whatever  took 
place  afterwards  between  the  plaintiff  and  assignees  is 
entirely  out  of  the  case,  for  if  the  extinguishment  of 
Griffiths* 8  interest  amounts  to  an  acceptance  by  them, 
the  whole  of  the  defendant's  property  in  the  premises  was 
thereby  transferred,  and  their  subsequent  renunciation  had 
no  eflfect  iR-hatever.  Lord  £llenborough,  in  delivering  his 
judgment  in  the  case  of  Turner  v.  Richardson^  cited  what 
Lord  Kenyon  had  said  in  that  of  Broome  v.  Robinson  (c), 
namely,  that  if  assignees  elect  to  take  the  property  of  the 
bankrupt,  they  cannot  afterwards  renounce  it  because  it 


(a)  7  East,  335. {b)  3  Cawjyb,  340. (c)  MS.7  East, 
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1818.         may  torn  oat  to  be  a  bad  baigtio.    Here  tht  release  wa^ 
^^        oporadve  on  ^1  p»t>es,  .«!  the  bankrupt  jobed  the>»n, 
«.  at  Ilia  bankiaptcy  might  be  superseded,  in  which  case  it 

DoBiK«  would  have  been  inoperative  witbont  him;  but  the 
assignees  have  set  oat  tfieir  title^to  convey,  in  express 
terms,  ami  the  appUcatton  was  ,made  (o  them  by  Grif^ 
JkhSf  the  then  tenant  in  possession,  and  they  consented 
to  tdease  him ;  that,  therefore,  was  in  law  a  aidktent 
taking  of  dw  defendant's  interest  in  the  premise^  for 
if  they  only  disposed  of  six  mondis  of  the  term,  Aat 
was  a  sufikient  intermeddling  to  decide  their  election.  If 
they  interfere  by  any  means,  except  to  ascertain  the  value 
of  .the  premises,  it  is  an  election.  Although  th^  dis^ 
charged  Griffiiki  from  his  liability  with  the  consent  of  the 
bankrupt,  stiH  the  case  is  not  varied.  By  so  doing,  tbey 
acted  as  owners,  and  the  leacKng  ptinciple  is,  that  if  they 
interfere  at  all  in  the  property,  or  act  as  such,  they  most' 
be  considered  as  liable,  and  by  releasing  GriffUlu^  who 
held  under  die  bankrupt,  they  sufficiently  indicated  Aeir 
election  to  take  the  property  in  question. 

• 
Mr.  Justice  Dallas  (a). — The  single  ^estion  in  this 
case  is,  whether  the  assignees  under  the  terms  of  the 
49  Geo.  d.  c.  121.  s.  ig.  have  accepted  the  defendant's 
lease  as  part  of  his  esUte  and  effects.  That  must  depend 
a3together  on  the  fects  of  the  case,  which  are  therefore 
necessary  to  be  considered  in  the  first  place.  The  de 
fendant  originally  held  under  two  leases  granted  to  him  by 
the  plaintiff.  The  one,  relative  to  the  house  in  which  he 
resided,  is  entirely  beside  the  present  question  ;  and  it  has 
been  contended,  that  subsequent  to  the  bankruptcy  of  the 
defendant,  his  assignees  bad,  in  terms,  taken  the  lease  of 
the  premises,  for  the  rent  of  which  this  action  was  bronght, 

(a)  .Lord  Chief  Justice  Gibb$  was  absents 
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and  which  had  been  underlet  bj  him  to  Grifflihi  for  a  feroi  181B. 

of  seren  years,  two  years  and  a  half  of  which  were  unex- 
pired at  the  time  the  bankruptcy  took  pbce.  Griffiths, 
mhing  to  be  released  from  this  under-lease,  the  assignees  DobIB« 
joioed  with  the  bankrupt  in  a  deed,  releasing  Gr^ffUhs  as  his 
under-tenant,  and  thereby  leaving  the  former  precisely  in 
the  same  situation  as  he  before  stood  with  the  plaintiff  ki 
the  original  lease.  The  sole  effect,  theiefore,  given  by  this 
deed  of  release  was  merely  to  put  an  end  to  Grifiih^s . 
under-lease  of  the  defendant,  iea^ng  the  latter  still  liable 
to  the  plaintiff  under  the  original  lease.  The  assignees 
were  afterwards  applied  to  by  the  plaintiff  to  elect  whether 
they  would  accept  the  defendant's  lease  as  port  of  his 
esttte,  to  which  Aey  replied  they  would  not.  I  therefore 
am  of  opinion,  that  by  releasing  the  defendant's  under- 
taiant,  they  are  not  bound  to  take  the  lease  in  question, 
becttise  the  defendant  is  left,  widi  respect  to  the  plaintiff, 
in  the  same  situation  he  was  before  the  under-4case  was 
gnnled,  and  as  the  ass^ees  rejected  the  original  leases, 
I  think  that  the  verdict  found  for  the  plaintiff  ought  not 
to  be  disturbed. 

Mr.  Justice  Park.— When  this  motion  was  first  made, 
I  entertained  great  doubts  whether  the  plaintiff  was  entitled 
to  recover ;  but  on  reading  the  terms  of  the  indorsement 
engrafted  on  the  under-lease  to  GriffithSf  they  were  en^ 
tirely  removed.  It  has  been  contended,  that  if  assignees 
once  take  possession,  they  cannot  afterwards  renounce; 
that  cannot  be  denied ;  but  this  case  does  not  fall  within 
the  statute  49  Geo.  3.  as  the  19th  section  b  not  applicable 
to  under-leases,  and  this  question  is  therefore  left  as  it 
would  have  been  before«^that  statute  was  passed.  To 
reader  assignees  compellable  to  take  a  lease,  it  is  neces- 
sary to  apply  to  them  previously,  to  ascertain  whether 
they  will  accept  it  or  not.    That  is  required  by  the  statute. 
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1816«  3|,d  ihey  iiave  then  an  election  eiiher  to  renounce  or 

Hill         accept.     But  thU  case,  from  its  circumstances,  will  steer 

V.  clear  of  all  previous  decisions.    In  Turner  v.  Bichardton, 

iiOBiB.        iIj^  property  was  a  damnosa  hareditas;  and  in  the  nb- 

sequeot  case  of  Hu9uon  ▼•  Sievemionr  (a%  a  ifistioGtioB 

was  attempted  to  be  drawn  between  that  and  Turner 

V.  RkkardsoHf  but  there  the  assignees  entered  and  took 

possession,  and  therefore  were  considered  by  the  Court 

to  have  intermeddled  so  for  as  to  have  made  themseltes 

liable  to  the  covenants  in  the  lease. 

Mr.  Justice  Buabougu. — ^The  statute  49  Geo.  3. 
c.  121.  $m  19f  is  founded  on  the  supposition,  thatif  as- 
signees take  the  leas«»  they  become  liable  for  the  rent, 
and  the  banknipt  is  thereby  dischaigod  $  can  then  the 
assignees,  under  .the  circumstances.of  this  case^  be  d|teip9d 
liable  to  pay  rent  to  the  phintiff?  I  am  clearly  of  opuion 
they  cannot.  They  refiised  to  have  any  thi^g  lo  do  with 
the  orq(inal  lease  which  now  stands  as  it  was,  and  this, 
theiefon,  takes  the  case  entirely  out  of  the  statute. 

Hate  discbaiged. 


(a)  1  Bam.  ^  AM.  80a. 
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Stevens  v.  Pinney.  M^'^Ia* 

This  ww  u  action  of  ojnMipit^  to  recofer  the  sum  of  In  m  action 

IX.  11#.  9d.  daimed  by  the  plaintiff  on  a  balance  doe  for  work  and 

to  hia  from  the  defendant,  as  agreed  on,  forphster-  p*ISliir£^g 

k|  two  honses   at  Cheitea*      The    dedarstion    oon-  proved  the 

tuned  counts  for  work,  labour,  and  materials,  goods  "^^^^^  ^^ 

lold  and  delivered,  witfi  qumUtun  mmdU  thereon,  and  Il^closed'hia 

the  cenunon  money  connts.     Tlie   defendant  pleaded  case,  one  of 

wnHittumpminMto  part,  and  a  tender  of  ^16  to  the  ^^^^^^^'^ 

radne  which  he  paid  into  Court,  on  which  issue  was  swore  that 

joiDed.    At  the  trial  of  the  cause  before  Mr.  Justice  ^^^  ^^^ 

Bmmigk,  a»  Oe  last  Sittii«s  at  nTearminifer,  the  de-  S^^u^,^"^ 

ftodsaf s  counsel  cross-eiamined  all  the  plaintiff's  wil«  containing  an 


to  whether  dierewas  a  contract  in  writing  be*  ^J^^^^ 
tweai  the  parties,  and  were  answered  in  the  negative.  ^^^ ^  ^|^  i^ 


After  bis  case  was  closed,  the  defendant's  clerk  swore^  be  performed, 

tbtbeferatbepbintiff  proceeded  on  the  work^  he  wrote  and  produced 

,  a  copy  m  the 

a  memorandum  or  estimate,  containiiig  the  price  at  whidi  plaintiff's 

he  mold  perform  it,  namely,  ^130,  which  he  lefk  at  the  hand-writing, 
dsfimdantfs  counting-house  for  his  ai^roval  and  signature,  ^^f  ginned 
and  that  a  few  days  afterwards  he  saw  the  defendant  and  eitiber  by  him 
toU  him,  that  if  he  would  not  allow  the  i:i30  mentioned  ^^^f^'??* 
m  the  estinuite,  he  would  allow  him  £30  per  cent,  off  a  that  die  plain-f 
measured  biUp  for  ready  money*    That  the  defendant  then  tiff  was  not 
named  one  hundred  gumeas,  which  the  plaintiff  i^ireed  ^^5^  j^'^'^ 
to  accept.    He  produced  a  copy  of  the  agreement,  which  recovering  on 
waa  not  stamped,  nor  sigvMd  by  eidier  of  the  parties,  the  common 
Por  the  defendant,  it  was  contended,  that  the  plaintiff  j^Xd^^orap- 
was  not  entitled  to  recover  on  a  quaifUum  meruii  on  the  pear  whether 

the  original 
Memorandum  were  in  existence,  and  as  the  defendant  had  given  him  no 
Botioe  to  produce  it ;  or  that,  at  all  events,  the  testimony  should  have 
*one  from  one  of  the  j^ainttff 's  witnesses,  on  cross  examination. 
rou  II.  A  A 


860 


OAfiBtm  BAflTBR  TSRlf» 


181«. 


Stbtbus 

PlNNBT. 


oounti  contained  in  his  deokntion ;  and  diat  aa  Ae  iPoA 
waa  agreed  to  be  performed  under  a  written  contradi  be 
waa  bound  to  produce  it  in  evidence ;  and  that  aMioag^ 
it  waa  eatabliabed  by  one  of  the  defaailant'a  wilneasesy 
atiH  that  Ibe  phimiffwaB  baned  from  reeoiMAig  ibtfm 
aelioB  fi>r  tbe  wfae  of  tbe  work  done;  bat  «mt  be 
coidd  only  do  ao  nder  the  agieementy  dtfae^j^  it  was 
mither  atamped^  nor  aigned  by  Ae  partiea.  The  leatnti 
Judga^  bewevety  waaof*opi»on,  diet  aa  die  cmMm:!  was 
noMier  alamped  nor  aigoedi  die  (dehitlff  waa  not  beoad 
togiae  it  ia  eatdnce,  without  w  q^ecial  Mtiee'to  produce 
it,  whidi  the  defendant  had  not  giftn^  and  Ae  J«rf  ac- 
cordingly feund  a  ividiet  for  tbe  phnntifll 


Mr.  Serjl.  Lengf  on  a  fermer  day  in  Ikik  Term,  bad 

obtained  a  rule  aid  ftat  thiaveidict  might  be  aelantlb, 

and  a  saw  trial  granted.    He  ciiad  the  case  of  BraMrt. 

JroiumT  (tt)i  where  it  wui'  d^nddc^  mat'wHcste '  pierimcB 

are  bald  undef  «i  unatamped  agreemeifty'lhe  leasor  is 

bound  toi  give  thewritnig  inevidaiee,  and  cannot  enttor 

ima  parol  evidence  of  Aie  deuiaei  ^^  ^  obaorVed,  fhat 

Ae  only  dblaiction  between  that  and  the  fyresettT  waa,  Ait 

theva  Ae  contract  had  been  prevedon  Ae  croft  examioa- 

tkn  of  one  of  the  plaintiflra  witnesaea,  and  hereby  die 

defindant^a^^i-und  submitted,  Aat  in  whatever  part  of 

Ae  caUM  it  appeared  that  such  cotltract  had^ever  been  in 

ezistencei  Ae  plaintiff  uraa  barred  from  recovering  on  a 

quantum  mentU. 


Mr.  Seijt.  Copley  now  shewed  cauae,  and  observied, 
that  aa  the*  plaintiff  had  #0%  made  out  hia  caae,  he  bad 
done  all  that  waa  raqtohed  ef  him.    That  Ae  pnopoml  in 
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mMog  stued  to  iMve  kmi  giten  by  hin  l»jr  one  of  Ibede- 
4«idHMf(i  mtaene^  corid  aotiie  prodaced  in  evidcnoe,  is 
Ibl  Mng  hi  Ae  ixMSMM  of  the  defandrat  Butl  be  €01^ 
•idwedasameiieeojpyyflndaslhelcttef  hadnotgiten  die 
liUBtiff  notiee  to  produce  die  ori|pnii^  die  oopjgiveti  in 
endsoce  could  not  be  used  id  impeadi  the  plaintiff's  cue ; 
beridesi  ae  stamp  was  affixed  to  it,  audit  wasihertfore  a 
messBuIli^.  If  iheorifeinidoontracthadbecnprofndon 
the  cro8s-«xaininatioo'of  one  of  the  plaintiff's  witnesses^  he 
migbt  have  been  bound  to  produce  it,  and  would  Imfe 
been  nonsuited  if  it  had  not  been  stamped;  bnt  here  It 
was  not  proved  that  ^e  onginal  wis  in  existence,  for  it 
arss  merely  statad  diat  the  plaintiff  al  first  made  a  pro- 
pood  in  writing  to  do  the  work  for  £\S0,  and  that  he 
•Aerwaxdr  agreed,  by  parol,  to  perform  it  (or  ^103.  In 
Do^  d.  fVood  V.  Morrii  (a),  it  was  heM^  that  in  ejaelment, 
s  landlord  having  proved  payment  of  fent  by  the  defiwr 
danl,  and  halfra^year's  notice  to  quit  given  to  him,  couU 
fot  be  turned  round  by  his  witness  proving,  on  cross-ea- 
iiminadony  that  anagredmeat  rektiva  to  the  tend  in 
tien  wasproduoed  at  a  former  trial  between  the  sami 
ties,  the  coaleatB  of  wfaieb  the  witaess  did  not  koow,- 
notice  having  been  given  by  the  defendant  to  produoe 
that  pqier.  So  here,  the  plainftf  was  net  bound  to  give 
)he  original  in  evidence,  even  if  it  were  in  hb  possession, 
withotttan  express  notice  having  been  given  him  by  the 
defendant  so  to  do. 


1818. 
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Mr.  Serjt.  Lens  in  support  of  (he  rule.-— It  was  proved 
pk  die  trial,  that  theplaintiff  originally  made  psopoials  m 
writing  to  perform  die  work  in  question  for  a  certain  siim, 
wfaidi  was  to  be  paid  on  its-completion*    It  must  bo  in- 
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ftfrad  that  boUi  «lie:«iid  the  defendant  bad  copet  of  thtm 
propOTab.  'it  is  imoMterial  whalier  tb^  existenoa  were 
pravsd  at  the  tsial  bj  tbt  plaialiff  or  defendant^  for  wIwd 
it  was  shewn,  that  cfasj  had  tcea  radiieed  into  wiiting> 
Ihe.forflicr  is  bound  to  pradiifie  Aent  in  ^riialefer  singe  of 
theoonrse  sndi  enstence  maybe  ascieftained«  The  <ie- 
Andant  took  the  objection,  before  it  was  slated  that  d)e 
pUiKiff.hadvarittl  bis  tenns  from  JliSO  U>  £U^  but 
the  mere  variatioa  of  pike  makes  no.  distinction  what- 
aoever.  The  oaae  of  Doif  d.  Wood  v.  MorrUf  is  ioatipli- 
Cid)le  (0  the  present,  as  there  the  witpess  did  not  profess 
to  know  any  thing  of  the  contents  of  the  paper  which, 
it  was  stated,  the  plaintiff  kept  bao^  but  as  the  nature 
of  the  original  contracl  was  here  knowp,  tiie  pkiintiff 
ought  to  have  prodnoed  it  the  momant  its  eaistenee  was 
proved. 


Lord  Chief  Justice  Gibbs  was  absents 


Mr.  Justice  Dallas. — It  is  quite  clear,  thatif  it  had 
appeared  at  the  trial,  as  part  of  the  ptaintilF's  case,  that 
tbefe  ^as  an  agreement  in  writing,  r^ulatkig  the  piice, 
fmd  the  terms  on  which  the  vwrk  was  to  be  performed, 
be  roust  have  produced  it  in  ^evid^nce,  and  that  if  it 
were  not  duly  stamped,  he  must  have  been  nonsuited, 
tiecaiise  otherwise  i^  would  have  been  Mnavaikble,  and 
could  not  be  given  in  evidence  for  him.  He  did  not  think 
proper,  however,  to  resort  to  this,  but  founded  his  ckim 
an  a  quarUum  mtruit.  The  distinction  in  this  case  is, 
that  the  plaintiff  bad  proved  his  case  |o  tlie  value  of  tl^e 
work  done;  afiter  which,  one  of  the  defendsait's  witnesses 
proved,  that  originally,  tliere  was  a  written  agreeoieot 
between  the  parties,  which,  on  production,  turned  out 
«jot  to  be  stamped.  If  this  had  been  produced  by  the 
pkintiff,  it  could  not  be  given  ill  evidence,  because  th^ 
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wnt  (rfi  ft  iluB^  imilil  Mider  dt  a.aui^^ 
imhmykt  batfimlmkuA  thfltitiM. phioCiff  MiiUiWit 
ieooverimtin  cipitH  Vienna  in  liie  nwpnf !•  Mp^^f^^^ 
te  nmlvdp  dMt  u  ezbtnsfe  agraemfiofc  did  «ia^  and 
6iAikbxau^^0migioa0tTfmm  iBat 

rtH  tt^was  OBtaniiyfisrilie'onginl  agraenienltaiba  gitcn 
b  eniliiiav«Bd  if  no  ttamp  w  aigiuAire  ncreaffixcri  itD  (il^ 
il  woald  mt  linMiil  tO'aiiagMQOieBt  It  dooa^tfuitot 
himev«f^/lkiC  it'WBSOPef  Jteaptd  ii  an  if^raemfa^  Sat^ 
oii<dii«<»oisi«aaBiinitiM  •of  Iba  defendaat^s  tvitneai^  Im 
adimltad' «hat  it  ymm  ^not  properly  atamped^  Neilkav  die 
predse  t^nna  on  wbkh  die  contract  waa  la  ba  perfiMmed^ 
dwipoca  dia  plabtiff  Waa  entitled  to  mceive^  w  even 
aliether  tba  original  agpaemani  was  in  azifteaaa  ot  no^ 
ivoe  pmaad.  Added  to  thi»,  no  notioa  wiagivan  bjK  the 
defendant  to  the  plaintiff  to  prodaoe  it.  In  JMe,  .dk 
Woodv.  Marrii,  Lord  Ettenborai^h  said^  ^'  If  there  were 
anymiting  relatifeto  the  holding,  in  the  p«naeMfin.of 
the  landlord,  the  defendant  ou|^t  to  have  given  him  a 
Ngahr  ontiee  to  produce,  it^  othenriaa  in  that  collateral 
way,  he  would  gut  the  whole  benefit  of  j  it  withQut 
ginng  aoch  a  notice,  when,  if  notiea  had  been  fhne% 
atid  the  paper  were  prodnced^  iti  might  noi  aapporl  dm 
ot^ection/'  So  hetv^  if  ike  defisndant  iiad  afllnned  that 
Ibwawas  originally  an  agreement  in  writing  between  him 
and  die  plaintiff,  a^  he  should  have  shewn  diat  it  waa 
iaeiistenca  at  the  trial*  Heahould  dierefere  have  f^van 
aotieeto  the  plaintiff  to  prodaceit^  aaitwotddthenliaae 
appealed  wbediev  it  were  indistenCe  or  not^  or  that,  at 
aB  «ventei'  the  implied  terms  on  which  the  contract  was  to 
be  performed,  and*  the  pake  the  plaintiff  was  te  asceive 
m^  be. thereby  aseeHainedj    ; 
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Mr.  Justice  Fark.-^I  am  of  the  same  opmion.    This 
objectiop,  if  allowed,  would  tendvip  a  great  measure  to 
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fifed  tb^-provifioiif  of  tbejiltmmp  iola^  IfL  Im  beMi  mir 
tended,  diat  beictfM  dum  hai,bemit,«iltaQ  iyr«B«n^ 
between  ^  pvtieiy  diet  it  wnik  tend  to  ^kfaitib^  flm- 
tiff's  claiin.  llw  olgectioii  ws  not  iMde  M  the  trial, 
nntU  the  plaintiiF  bidfuUj  proved  tbendirfe.ef  .)m  cim^ 
when  one  oCtfae  defi^iKiiaifa  witneeiM  iiid  diecp  wes  somt 
atfpaletion  in  writing  between ^  psitiea*  ISp  ih^pbiiH 
pS  wns  not  boend  to  prodnee,  on  Jt»o  groondip  finti 
becauae  it  eppeaind  tbere  wma  noeteiiip  ^affimd  to  it;  end 
eecondlj^  beeenae  he  bad  no  notice  £091  Ike  detadaat 
to  do  ao.  In  j)o^  d*  S^aaroMwd  ▼..  Pemmk^)^  iN 
#on  of  Ibp  leaaor  of  the  pfannti^^  ia  ^pectmenl^  protad 
that  he  had  received  rent  of  the  defendprt  for  hia  Mfther, 
pod  the  time  of  thaae  feoaipte  agreed  wfth  die  tine  far 
which  the  nodce  to  quit  waa  jiveni  but  lie  jdaoipoiBe  of 
the  time  for  quitting^  from  a  written  egnaemeatimterad 
into  at  die  time  of  the  tUing  between  |iia  nandier  aaiAe 
defendant^  indiicb  he  aiiid  he  had  th^n  latel j  ^f^n.  m  tba 
poaaeaaion  of  hia  mother;  wheraupon  nn.ob|BCtion  aroaa^ 
that  die  agreement  on^  to  |mfe  beim  piodncpd^  wHfk 
waa  over-ruled  at  the  triak  So  Losd  EUetJmrmgh^  M 
giving  hia  judgment  in  D^  d.  Wood  vu  Monk  (fl\ 
aaked^  f<  How  cap  we  aay  diet  the  phintjff.oa^  Ui 
have  been  nonsuited  for  want  of  giving  t)ie  beat  eipdr 
ence  of  the  tenancy^  unleaa  it  appeared  diat  tfaarewaa 
other  and  better  evidence  of  it  in  an  agreement  in 
writing  between  tkfe  hindlord  and  hb  tenant^  whidb  die 
landlord  kept  back.  Enough,  at  leaat^  oughtto  qipear  to 
ahew  that  the  paper  not  produced,  iraa  belter  evidaooe  of 
the  terma  of  the  tenancy  than  the  evidence  wfaidi  waa 
received;  but  it  did  not  appear  that  it  waa  an  agreement 
between  these  partiea,  or  Ibat  i^wta^nDofcting  agreement 


(a)  12  JEoit,  239,  n.- 
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at  diat  time.^  Here  it  did  not  appear  diat  the  defendant's 
whoeas  knew  whether  the  original  agreement  was  in 
existence  or  not« 

Mr.  Jusdce  BuEROUoit.— Tbe  dbtinction  in  this  case, 
tonis  oB  the  proof  of  the  existence  of  the  oripnal  agree- 
ment having  been  given  by  the  defendant's  witness,  in- 
stead of  the  pkuntiff 's.  The  latter  had  fully  made  out 
his  case,  and  nothing  whatever  was  proved  as  to  whether 
diere  had  been  auch  an  agreement  or  not.  It  was  there- 
fore inciimbent  on  the  defendant  to  shew  that  there  had 
been  a  legal  instmment  in  writing  of  that  description,  or 
to  give  the  plaintiff  notice  to  produce  it  If  he  had  given 
sQch  notice,  and  it  were  in  Ae  pluntiff's  possession,  he 
adgbt  have  rendered  it  operative  and  legal  by  having  a 
stamp  affixed  to  it  before  trial.  But  after  the  plaintiff's 
case  had  been  dosed,  die  defendant  began  his,  by  pro- 
dadttg  a  counterpart  of  what  was  said  to  be  the  original 
stipdation  in  writing  between  the  parties,  and  I  was 
caUed  on  to  nonsuit  the  plaintiff.  But  as  his  case  had 
been  previonsly  established,  I  was  of  opinion  there  was 
BO  legal  ground  to  destroy  it  by  the  production  of  the 
mstaaqied  agreement  by  the  defendant,  and  I  fully  agree 
with  the  Court  in  thinkhig  tfiat  he  is  entitled  to  retain 
the  verdict  found  for  bim  at  the  trial. 

Rule  discharged. 
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Memorandum. 


On  the  last  daj  of  this  Term,  William  Tadtfy,  Esq. 

^rf  the  Jmier  Ten^,  was  called  to  the  degree  of  Ser- 

"^iwrt  at  Imw,  aad  gave  Bings^  with  the  motto,  **  Moi  d 

^oIm  II.  a  B 
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AltLABIB  V.  RiCI. 

A,  deyised  an    A  casb,  of  which  the  following  if  the  iubttUmcCi  wat 

^.^^  ^,.V'  '  «ent  by  the  Mafter  of  the  RoUs.  for  the  opinion  of  thi 
wife  for  hfe,       r  j,         r   ^-    ^ 
and  after  her     Judge*  of  this  Court. 


death,  to  Ai;.       Michael  Haiton,  heretofore  of  Dane  Court,  in  tbe 

Se^holw**^  couptyof  Aw/,  some  lime   since  deceased,  dnlymsde 

continue  sin-     «nd    published  his  last  will  and   testament  in  writint 

gle,  and  after    bearing  date  the  14tfi  of  February^  1771,  and  which  wai 

snch  person  as  executed  in  such  manner  as  by  law  is  required  for  the 

she  should,  by  passing  of  real  estates ;  by  which ^will^  he,  (amongst  other 

deed  or  wiU,      things)  after  giving  a  life  inUrest  to  Mice  HMon,  his 

appomt;  alid        .       .  .  , 

for  want  of        ^ife,  in  all  and  singular  his  real  estates,  made  a  devise  as 

such  appoint-    follows,  m*  **  And  as  concerning  my  manor  or  lordship 

™?mr^  ^C^*  of  Dane  Court,  with  the  manor  and  manoiwhouse  called 

and  Jlf.X.,  their   _        ^  ,    ,  ,,  , 

heirs,  Ac.  as      Dane  Court,  and  the  several  houses,  lands,  and  appurte- 

tenants  in  com-  nances  thereunto  belonging,  and  also  my  plate,  china,  and 
in^oase  ^  L^  furniture,  goods,  horses,  cattle,  carriages,  aud  husbaodiy 
should  marry  tackle,  which  shall  be  in  my  said  house  at  the  time  of 
in  the  life-time  my  decease,  I  give,  devise,  and  bequeatli  the  same,  and 
ofthetestar  ^  \         e  /r  JT^n  J  »  ^^. 

tor's  wife  and  ^^^V  P^^^  thereof,  unto  Hannah  Liliy,  and  her  as^gos, 

with  her  con^  for  and  during  the  term  of  her  natural  life,  in  case  she 
iT'^^  ^'th^'th  B*^^'' <^^"^^°"^  single  and  unmarried;  and  from  and  after 
the  consent  of  ^^^  decease,  I  give,  devise,  and  bequeath  the  same  manor 
two  trustees  or  lordship  of  Dane  Court,  with  the  manor  and  manor- 
wiU  \hen  H^L.  ^^^'^  ^^^^  ^^'^  Court,  aud  the  several  houses,  &g. 
was  to  have 

the  estate  as  she  would  have  done  if  she  had  continued  single.  The  tes- 
tator's wife  and  the  trustees  died ;  //.  X.  took  possession  of  the  estate,  and 
married : — Held,  that  the  eondition  <iontainea  in  the  will,  as  to  the  mar- 
riage of  H.  Z.  by  consent,  was  a  condition  sabsequent,  and  became  im- 
possible by  the  act  of  God  ;  that  therefore  her  estate  for  life  was  be90|nfl 
absolute,  and  that  she  might  exercise  the  power  of  appointment  as  directed 
by  the  wilL 
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thereto  belonging,  and   also  the  said   plate,  china,  Fur-  1818* 

niture,  &c.  unto  such   person  or*  persons,  and  in  such      Aislabib 
shares  and  proportions^  and  in  such  manner  and  form  as  v. 

the  said  Hannah  Lilly  shall,  by  anyde^,  writing,  or  by  BiCB# 
her  last  will  in  writing,  duly  signed  and  executed  in  the 
presence  of  three  or  more  credible  witnesses,  direct, 
limit,  or  appoint ;  and  for  want  of  such  direction,  limit-* 
ation,  or  appointment,  then  I  give,  devise,  and  bequeath 
the  same,  and  every  part  thereof,  unto  Jllice  lAlly  and 
Mary  hilly ^  and  their  heirs,,  executors,  administrators, 
and  assigns,  to  be  eqttally  divided  among  diem,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  bat  in  case  the  said  Hannah  Lilly  shall  marry 
in  the  life-time  of  my  said  wife,  and  with  her  consent  and 
approbation,  or  after  the  death  of  my  said  wife,  with  the 
consent  and  approbation  of  Jamti  Tiemey,  of  London, 
nerchant,  and  Thoma$  Lilly,  of  London,  merchant,  or 
the  survivor  of  them,  such  consent  and  approbation  to  be 
signified  in  writing  under  her,  his,  or  their  hand  or  hands, 
^n,  and  in  either  of  the  said  cases,  as  the  event  shall 
be.  It  is  my  will,  and  I  do  hereby  order  and  direct,  that 
the  said  Hannah  Lilly  and  her  assigns,  shall  have  and 
enjoy  tte  said  OMnor  of  Dane  Court,  with  the  houses,  8cc. 
thereunto  belonging ;  and* also  the  said  plate,  china,  and 
other  effects  in  the  same  manner  as  she  would  have  done 
if  she  had  continued  single  and  unmarried*'' 

The  testator  died  in  the  year  1776,  without  having 
altered  or  revoked  his  will,  leaving  Alice  Hatton  his  wife 
theran  named,  and  die  above-mentioned  Hannah  Lilly, 
then  unmarried,  surviving ;  Alice  Hatton  enjoyed  the  pos- 
session of  the  said  hereditaments  and  premises  (amongst 
other  thills),  for  her  life,  and  having  survived  the  tea* 
tator  about  fifteen  years,  died  in  the  month  of  December, 
1791,  Uvnog  the  aaid  Hannah  Lilly  surviving  and  un- 
married. 

B   B  £ 
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1018.  After  die  death  o(  JUce  Haiion,  Hannah  LUIyenifond 

into  the  possession  and  enjoyment  of  all  and  singular  the 
said  estates,  hereditaments,  and  premises  at  Dane  Courts 

lUcB.  with  the  appurtenances,  as  such  devisee  under  the  will. 
The  above  named  James  Tiemejf  and  Thomas  Lillt/,  men- 
tioned as  above  in  the  testator's  will,  died  many  years 
ago^  and  whilst  Hannah  Lilly  still  continued  unmarried. 
Hannah  Lilly  having  so  remained  unmarried,  until  after 
the  respective  deaths  of  the  testator's  widow,  James  Tter- 
ney  and  Thomas  Lilly,  intermarried  with  Rawsonjislabie, 
more  than  twenty-one  years  since,  viz.  in  the  month 
of  Ftbruary,  17 Q5,  and  her  husband  died  in  the  year 
1806.  The  said  Hannah  Aislabie  (late  Hannah  Lilly) 
hath  always,  from  the  death  of  the  said  Alice  Hation, 
been  in  the  uninterrupted  possession  and  enjoyment  of  the 
said  hereditaments  and  premises,  or  in  the  peaceable  and 
uninterrupted  receipt  of  the  rents  and  profits  thereof;  but 
having  contracted  with  one  Edward  Rqyd  Rice,  to  sell 
and  make  out  a  good  title  to  him  of  the  inheritance 
thereof  in  fee-simple,  and  he  objecting  to  her  title  under 
the  said  will,  upon  the  circumstances  above  stated,  a  suit 
was  instituted  in  the  Court  of  Chancery  by  the  said 
Hannah  Aislabie  against  him, ,  for  the  purpose  of  enforce* 
ing  the  fulfilment  of  the  contnuit. 

The  question  for  the  opinion  of  the  Court  was,  what 
estate,  right,  and  interest  in  the  real  estates  at  Dane 
Court  the  said  Hannah  Lilly  (afterwards  and  then  Han- 
nah Aislabie)  took  under  the  will,  and,  under  the  circum- 
stances above  sUted,  what  estate,  right,  and  interest  ihe 
then  had  therein  ? 

This  case  was  twice  argued, — ^first,  in  Easter  Teim^ 
1817,  by  Mr.  Serjt.  Copley,  for  the  plaintifF,  and  Mr. 
Serjt.  Fell  for  the  defendant, — and  again  in  the  last  Teim^ 
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by  Mr.  Serjt.  FaugKan,  for  the  plaintiff,  and  Mr.  Serjt.         1818. 
Best,  for  the  defendant  ^  ''^^ 

AlSLABIB 

Argaments  for  the  plaintiff. — Hannah  Lilly  took  an  es-  Rics. 
tale  for  life,  under  the  testator's  will,  which  still  exists, 
with  a  power  of  appointment  in  fee,  which  remains  unex- 
tiogaished,  even  if  the  estate  for  life  be  gone.  The  single 
{KMot  is,  whether  the  condition  contained  in  the  power,  as 
to  her  marriage  with  consent^  be  precedent  or  subsequent ; 
if  precedent,  the  estate  never  Tested ;  if  subsequent,  her 
estate  for  life  became  absolute  by  the  act  of  God,  as  the 
parties  whose  consent  was  requisite  to  ratify  the  marriage, 
were  all  dead  previously  to  its  taking  place.  No  tech- 
nical words  are  necessary  to  distinguish  conditions  pre- 
cedent or  subsequent,  but  the  same  words  may  indiffer- 
ently make  either,  according  to  the  intent  of  the  person 
who  creates  them;  the  distinction  is,  that  a  condition 
precedent  must  be  performed  before  any  estate  can  vest ; 
while  a  condiUon  subsequent  imports,  that  the  estate  has 
been  vested,  but  may  be  defeated  by  a  subsequent  act. 
So,  that  in  every  case  where  the  intent  appears,  that  the 
estate  shall  be  vested  till  the  condition  be  performed,  it 
shall  be  a  condition  subsequent ;  as  if  a  fine  be  to  A*  in 
fee,  if  B.  does  not  pay  20$.  before  Michaelmas,  and  if  he 
pay,  then  to  B.  in  fee,  it  is  a  condition  subsequent,  as  it 
appears  A.  shall  have  the  land  until  B.  pays  (a).  And  in 
Edwardi  ▼.  Hammond  (ft),  a  devise  to  A.  if  he  live  to 
attain  twenty-one,  upon  condition  that  if  he  die  be- 
fore, it  shall  go  to  B.  and  his  heirs,  the  condition  is 
subsequent,  for  the  intent  appears  that  A,  shall  take 
immediately.  Here  it  was  the  intent  that  Hannah  Lilly 
should  enjoy  immediately    on    the    death    of   the    tes- 


(a)  1  Roll.  Abr.  41§,  /.  45. (ft)  3  Lev.  132. 
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1818.         tator^swife.    Tbis^  therefore,  is  ctearl j  a  coiiditio»  stih- 
AiSLABiE      •cqw^^  3nd  she   took  an  estate  for  life  which  was  not 
V,  determinable  on  her  marriage,  although  it  was  solemnized 

Bice,         without  the  previous  approbation  of  the  parties  named  in 
the. win.    In  Coke  Litikton  (a)  it  is  laid  down,  Aat  in 
case  of  a  feoffment  in  fee,  with  a  condition  sabsequsBt 
that  is  impossible,  the  estate  of  the  feoffee  is  absolote; 
bat  if  the  condition  precedent  be  iaapossible^  no  estate  or 
interest  shall  grow  thereupon.     And  if  a  concbtion  pre- 
cedent to  a  feoffhient  be  impossible  at  the  time^  ot  after- 
wards becomes  impossible,  the   feoffoient  shall  be  of  no 
effect,  for  till  performance,  the  estate  cannot  vest*    These 
principles  must  govern  this  case, — for  in  the  first  part  of 
the  devise,  Hannah  Lilly  took  an  estate  for  life,  with  a 
power  of  appointment  in  fee,  in  case  she  continued  tm- 
married,  and  if  she  married  with  the  consent  of  the  tes- 
tator*s  wife,  or  two  trustees  named  by  him,  she  was  then 
entitled  to  the  same  estate  as  if  she  had  remained  single; 
and  as  they  all  died  previous  to  her  marriage,  this  consent 
was  impossible,  and  therefore  her  estate  for  life  became  ab- 
solute.   The  estate  for  life  was  only  determinable  on  one 
contingency,  namely,  her  marrying  without  consent,  which 
was  rendered  a   condition   subsequent.     The  intention  of 
the  testator  was  not  to  restrain  her  from  marriage,  but  that 
if  she  married  in  the  life-time  of  his  wife  or  the  trustees, 
and  with  the  consent  of  either,  the  estate  should  become 
absolute ;  and  as  the  parties  whose  consent  was  necessary, 
died  previously,  the  latter  part  of  the  clause  may  be  qua- 
lified by  the  former.      But  this;  in  strictness,  amounts 
neither  to  a  condition  nor  limitation,  but  partakes  of  both, 
and  may  be  said  to  be  a  limitation  to  which  a  condition 


(a)  206  b. 


AfiLABtK 
tr. 
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ii  mm^xei.    In  Tkonuu  f>.  H<nveU(a),  thercr  was    an         isis. 
immediate  nitefest  and  a  vested  Estate,  as  here,  namelji 
on  condition  that  the  daughter  of  the  devisor  should  marry 
his  nephew  befcnre  she  attained  twenty-one ;  the  nephew         RiCE. 
died  young,  and  after  his  death  she  married  /•  S.,  smd  it  was 
held  diat-  the  eoodhion  was  not  broken,  it  having  become 
impossible  by  the  act  of  God.    In  Bertk  v.  Falkland  {b), 
the tartator  detised. to  trustees,. in  trust  to  take  the  pro- 
fits forlhree  years ;  and  if  wiihin  that  period,  there  hap- 
pened a  marriage  between  Lord  Guildford  and  Mrs.  fT. 
lAo  was  tUen  ten  years  of  age,  and  his  heir  at  law,  then 
to  Mrs.  n^.  for  life,  reroamder  to  her  first  sou,  8tc.  and 
if  the  mirrkige'  did  not  happen,  then  the  remainder  to 
Loii  Falkland  m  tail;  there  was  a  condition  precedent 
to  the  taking  of  the  estate;  for,  by  the  will,  the  trustees 
meni  to  take  tbe  -profits  for  three  years  to  pay  the  testator's 
debts,  so  that  nothing  was  vested ;  but  if  there  were   a 
coodirion  eubsequent,  as  in  this  case,   then  the  estate 
wottld  be  vested  in  Mrs.  ^.,  and  although  tlie  Court  there 
decreed  for.  Lord  Falkland,  it  was  a  tier  wsrds  reversed  on 
so  appeal  to .  the  House  of  Lords.    In  Graydon  v.  Hicks, 
sad  Graydon  v.  Graydon  {c),  the  father  by  will  gave  a 
thousand  pounds  to  his  daughter,  to  be  paid  on  her  arriving 
St  the  9gp  of  twentyrone,  or  on  the  day  of  her  marriage, 
which  should  first  happen,  provided  she  married  with  the 
consent  of  his  executors  ;  but  that  in  case  she  died  before 
ibe  money  became  payable,,  then  he  gave  it  to  be  equally 
divided  among  his  executors ;  and  it  was  there  held,  that 
the  daughter  had  a  vested  and  immediate  interest  on  attaining 
the  age  of  twenty-one,  liable  to  be  divested  on  her  marry* 
iag  without  the  consent  of  the  executors ;  but  if  the  ex- 


(a)  1  Salk.  170,  S.  C.  more  fully  reported,  4  Mod.  5th 
edit.  07. (6)  1  Salk.  231.  S.  C.  2  Vem.  340.—^ 
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ItiS.  aciitQiBbfld  di^  before  this  soqi  beGtmi  piff«ble,  tidier  on 
her  iiuriTiiigtOr  before  ber  attauungtbe  ege  of  tweAtjhaiie 
yevn^  k  would  bave  been  a  condiOon  sabieqaent,  end  ab- 

RiGV«         i^tftlj  void,  as  tbe  perfonnaace  would  have  beco^ie 
iipyomble  by  the  act  of  God,    lo  Harv^  t.  Jttom  (fl), 
wbere^.byaeUjbnientafUrinaixuceyGnated  atsnaofope 
d^ouia^  ycnp,  in  trail  bj  mortgiige  or  «ale  to  nu^ 
for  eacb  of  tbe  daiighterf  portions,  provided  they  married 
with  their  mother's  oonsei^t^  and  if  either  died  before  mar- 
riage widi  such  consenti  her  pordqn  was  to  c^ss^  and  tbe 
prpaaisasto  bediscbaifed;  and  if  nuaedL  then  to  be  paid 
to  the  person  to  whom  the  premises  should  belong;  aj|d 
afkerwardSf  by  wiU,  created  another  trust  tcsm^  to  w^SP^ml 
dieir  fortunes  £91/000  apiece  mon^  but  anlgeet  to  ^ 
like  condition  asm  the  aettlemenl^  aiidgavfia  residiie,  over 
and  above  the  £9000  ariMece,  to  bis  wife,  and  died,  leav- 
ing  two  dangbters,  I.  and  £.    J.  marri^  R,  S*  after  Ifa^ 
age  of  twenty-one,  and  |[,».  before  she  attained  that  nge, 
married  fV.  B;  and  both  without  the  mpther^s  consent 
she  bemg  then  alive;  it  was  held,  that  they  were  not 
entitled  to  the  portions  under  the  setdement  or  vrill,  aa 
the  consent  was  a  condition  precedent;  and  Lord  Cbi^ 
Justice  Lee  observed  (a\  that  '*  tbe  particular  pemuag  of 
that  settlement  made  it  a  condition  precedent,  and  vested 
nothing  in  the  daughters  till  a  marriage  with  oonsent;"  but 
added,  that ''  if  the  portion  were  a  vested  portion^  aad 
tbe  proviso  came  m  aftannards,  it  anust  be  considered  as 
a  condition  subsequent,  and  that  the  conditieD  k  thit 
case  did  not  operate  by  wiqr  of  defoatiii;  tbe  estate,  hut 
hindering  its  vesting;  but  if  it  were  a  condign  subae* 
quent,  as  hers^  it  would  not  be  affected  bjtbe  dealb  of 


(e)liliA.861.~..    (&>iUtf.87a« 
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tie  nefher  befim-lier  MlrriageL"    Ir  P;ryMi^.  jB«iy ^)^ 

nhere  one  ddfisa^  Ad  fiBnihi^  of  lifo  penwd  dilate  16 

/.  S.  pfoiMed  abe  Bwiffied  wkb  the  coMwit  of  bk  lirft  vT 

eiiciiton;  if  odMvwise^ofw;  om  of  die  ezeeiitDrtdie4,         Siob. 

after  lAieh  cbe  iBterniamed  ^thout  the  eonseM  of'Iha 

mrnrng^oe^  it^miB  held, <kat  the coodkion  being  aubae^ 

qnent,  waa  become  inpoatfble,  ind  that  abe  toigbt  nerry 

witbottlAecoiiaeatOfdieatirafar.    Tbet  caae  u  acarcefy 

&tiiigiiiflheble  froai  the  preaeat;  libd  ekhoogb  k  waa 

dwM  naiated^  that  tafcii%  it  to  be  a  eoadttioii   aabae- 

ipmtf  etili  /•  iS.  ought  to  bate  perfiotaied  it  eypra,  if 

baviqg  Ifae  coment    of  the  aurming  ezeentor;  yet  the 

Maater  of  the  Rolla  held,  that  the  eoadition  waa  aab* 

wfamt,  and  that  the  rule  <rf  tew  waa,  that  if  there  be  « 

aiKaequeat  cooditkm  that  beeomea  imposttble  by  the  ad 

of  God,  dda  «Kcuaea  aod  diaebargetf  the  granteie  hmn 

the  conditioii^  for  kr  m»  cogit  atd  mpas^bilia.     In 

Mtner  v.  HMi]k\  there  waa  a  beqn^t-  to  the  defendanft 

of  Jf  1500^  Sptt  eeni*  anmutiea,  ia  traat  for  her  uae  and 

bentil,  lo  be  paid  and   tranafinrred  to   her  vqpon  her 

marriage.  With   ttie   previoua  conaent  of  her  hiodier,  if 

liviflgi  bat  if  then  dead,  mik  auch  conaent  of  her  father, 

and  10  caae  abe  AoM  merry  without  auch  conaedt,  daring  » 

the  life-time  of  her  mother  and  father,  over.    Her  parenta^ 

prciioua  to  their  death,  conaanted,  by  writing,  generally  to 

any  aMrriage  abe  might  eolitract    Ahtr  the  deceaae  of  the 

sarm(M',  the    plaintiff  married.    And  it  waa  there  held, 

thateonaent  waa  oriy  neceaaaiy  during  the  life  of  the  father 

or  OKKheri  er  the  aurfivor.    So  heae,  HtmnahLiUywnB 

not  to  many  in  Ibe'life-tiiiie'of  the  teatalor^a  wife  without 

her  conaeiBt,  w  llidt  'of  the   truateea  after  «Her   deadi, 

bat  they  hating  died  previoua  to  the  marriage,  auch  con- 


(a)  2  Pcere  mna.029.--^(6;  4  Brown's  Chan.  Cos,  326. 


cA«Ei  fK  TRinmr  term, 

'UM'        wetttyn^weai^tiA  UtpomSblk.    Brm  crasidering  tltis  to 

JUsxjLBiB      ^  ^  oondftioii  precedent,  dbe  only  forfeited  her  life  estate, 

V.  4)8!  she  had  tftiH  a  power  to  appomt  in  fee,  allhoogh  it 

^^^        was  not  exeouted  before  her  marriage,  for  it  wafe  a  ftmvt 
collatend  or  in  groM,  and  therefore  was  not  affiscted  by 
anaheration  «f  her  estate  for  life.    In  Savikv.  Blm:ht{a), 
it  was  established,  that  if  the  donee  of  a  power  be  tenant 
for  years,  and  survive  the  years,  still  be  may  exercise  his 
power,  because  it  does  not  foil  within   the  compass  of 
his  estate,  but  takes  effect  out  of  an  iiltierest  ndt  vested  id 
him.     So  if  the  donee  of  a  pdvi^er  in  grdss,  be  only 
tenant  for  years,  an  assignment  of  his  whole  term  will 
not  defeat  his  power.    And  in  Edwards  v.  Slater  (ft)^  it 
was  holden,  that  nirhere  a  tenant  for  life  committed  a  for- 
foitm^e,  by  accepting  a  feoffment,  and  then  exereiied  a 
power  in  gross,  and  aflerwtf  ds  a  remainder-mkn  entered 
and  reduced  the  estate,  the  power  was  well  executed,  ss 
the  donee  had  a  right  lo  make  it.    So,  inXt^r.  Snii- 
ingUone  (c),  where  a  testator  devised  to  his  wife  for  life, 
and  by  her  to  be  disposed  of,  to  such  of  his  chiMren  as 
ahe  should  think  fit,  it  was  held  to  give  the  wife  an  estate 
during  her  life,  with  a  power  to  dispose  of  it  to  any  of 
«   her  ahildren  m  fee.    As,  therefore,  a  life  estate  passed 
to  Hannah  Lilly  after  the  death  of  the  testatov^s  wife 
and  the  trustees  named  in  the  will,  and  as  she  has  been  in 
possession  twenty-three  years,  the  hdr  at  law  is  thereby 
barred  from  a  right  of  entry, — neither  can  he  taaintain  a 
writ  of  right,  as  it  only  lies  by  tenant  in  fee,  against  the 
tenant  of  the  freehold  (d).    Nor  can  he  be  considered  as 
tenant  in  fee,  as  he  can  only  be  entitled  to  a  vested  re- 
mainder; but  even  Af  Hannah  IaI^b  estate  for  life  be 


(a)  1  Peere  Wmt.  Til. (6)  Bardre^  410 


(c)  1  Mod,  189 (d)  (km.  JHg.  tit.  Droit,  B.  b.  1. 
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gone,  such  remaiDder  it  to  be  still  subject  to  b%  dkmtad  1818. 
hj  bcr  executing  the  power ;  Doe,  d.  fVitlis  v.  Martin  («); 
Oir  at  ell  eyents,  the  heir  ceo  onlj  be  .entitled  during  the 
remeinder  of  her  life ;  for  ip  Baw»{$  Abridgment  (6),  RicB. 
where  cestui  gueuu  in  fee,  before  the  statute  27  Hen.  8. 
c,  10,  devised  land  to  his  wife  for  life,  ita  quod  she  should 
not  permit  waste^  remainder^  after  her  death,  to  his  se- 
cond son  b  tail,  and. died;  and  after  the  statute,  the  vife 
committed  waste :  a  quare  was  made^  whether  the  feoflFees 
or  heirs  of  the  devisor,  or  he  in  remainder,  should  enter 
for  the  condition  broken  i  and  it  is  said  that  the  legal 
piinciple  seemed  clear,  viz.  that  if  the  heir  enter  for  the 
condition  broken,  and  hold  during  the  life  of  the  wife> 
jet,  after  her  deaths  the  remainder  to  the  second  son  will 
be  good  by  way  of  executory  devise,  for  the  remainder 
not  beii^  to  take  effect  by  express  words,  till  after  her 
death,  he  in  remainder  cannot  enter  upon  breadi  of  the 
cooditiony  by  making  it  a  limitation  till  she  does  waste, 
which  is  to  vest  presently  upon  such  waste  committed.  .  The 
proviso  in  this  case  is  not  a  condition,  but  a  conditional 
limitation*  In  Wiiliams  y.  Fry  (c),  jt>  had  issue  three 
sons  and  two  daughters,  and  the  eldest  daughter,  had  issue 
Bn  and  the  yotmgest  issue  C. ;  J.  by  his  will,  dewed 
hods  to  his  wife  for  life,  and  after  her  death  to  his  grand- 
child B.  and  the  heirs  of  her  body,  on  the  condition  that 
she  marry  with  the  consent  of  D.,  £•,  and  jF*  or  the  major 
part  of  them';  and  that  in  case  she  married  without  such 
consent,  or  died  without  issue,  then  he  bequeathed  the 
said  premises  to  C.  and  died ;  J3«  married  G.  without 
consent  of  any  of  the  pe^ons  named  for  that  purpose. 


(a)  4  Term  Rep.  39.-^ (6)  5th  edit.  805.  tit.  Remainder* 

a^  Reversion,     §ee  also  Stuhbetca$e^  Dyer,  117,  (jb). 

(c)*«  lev.  21.  S.  C.  Sir  T.  Raym.  236,  7.  and  3  Keb.  !»• 
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and  thereopoD  C.  entered  upon  ber.  It  was  held  dfeaity 
to  be  a  Kmkatioti  to  ber  titt  she  married  widiout  sndi 
conaent,  and  not  a  eoncBtion ;  for  then  it  wodd  descend 
to  the  heir  at  law,  and  he,  for  breach  tliereof,  might 
enter  and  defeat  the  limitation  over ;  Aerefore  it  was  con- 
stmed  to  be  a  Itmitatiooi  and  that  the  marriage  without 
snch  consent,  determined  her  estate  tail,  and  cast  the 
possession  upon  C.  bj  way  of  immediate  remainder.  In 
Warren  v.  Lee  (a),  where  land  was  devised  by  -i.  to  his 
wife  for  life,  on  condition  that  sl^  should  educate  B.  their 
eldest  son,  remainder,  after  her  decease,  to  the  second 
son  m  tail,  it  was  held  that  fte  condition  was  not  de* 
stroyed,  but  that  for  breach  'Aereof  J3.,  when  of  age, 
should  enter  and  hold  during  tfie  life  of  the  wife,  and  yet^ 
that  after  her  death,  the  remainder-man  should  have  the 
land,  which  must  be  by  way  of  executory  devise.  Haft- 
nah  lAUyhBB  now  an  estate  for  life,  widi  a  power  of  ap- 
pointment in  fee  after  her  death;  and  if  snth  power 
be  not  executed  by  her,  the  executory  devise  must 
take  effect.  So  a  devisee  in  remainder,  shall  enter  for 
breach  of  the  condition  annexed  to  the  first  estate,  be  it 
devised  to  a  stranger,  or  even  to  the  heir  himself ;  for  in 
Hannmorth  v.  PrtUy  (b),  it  was  held,  that  where  a  man 
having  two  sons  and  a  daughter,  devised  his  lands  to  the 
eldest,  on  condition  that  he  should  pay  £20  a-piece  to 
the  youngest  son  and  daughter,  and  that  if  he  feiled  m 
payment  thereof,  then  die  land  should  remam  to  his  se- 
cond son  and  daughter,  and  their  heirs,  and  died,  and  the 
eldest  son  entered  and  did  not  pay  the  money,  it  was  ad- 
judged thait  the  youngest  son  and  daughter  should  have 
the  land,  for  tfiat  it  was  an  immediate  devise  or  limita- 


(«)  Dyer,  H7.- 
271. 


-(b)  Cro.  Eliz.  833.  S.  C.  Vaugkan, 


IN  TUB  FIFTT«XiaSTH  TBAR  Of  OSO.  III.  900 

tloD  to  tlM  eldest  eon  end  dangfato,  if  the  eUeat  did  net         iai8» 

perfonatbecoiKfitiQii.   Sohfroyiadiinritof  eppoiatnent^ 

die  deviae  will  be  eiecatoiy  after  the  death  of  Hannak 

IMfy;  but  if  ahe  execute  die  poweri  her  q>pointeewiU.        Biok» 

stand  precisely  in  her  aitnatioDj  and  be  considered  as> 

taking  by  virtue  of  the  power  vested  in  her  by  the  lee- 

tator.    Although^  therefore,  her  life  estate  may  be  ex* 

tiognished,  she  has  still  m  power  of  q>p<HatnieBt  in  fee, 

which  remains  per&ct,  so  as  to  enable  her  to  makeontn 

good  title  to  a  pufchi 


Aiguments  for  the  defendant.— jEfaniia&  l4%  took 
merely  an  estate  for  life,  determinable  on  her  maniage,on 
the  doe  solemnization  of  which,  it  was  to  be  enbrged  into 
a  life  estate  absolute ;  but  as  such  marriage  took  place 
widiout  the  consent  of  the  parties  required  by  the  testator, 
her  life  estate  is  not  only  forfeited,  but  the  power  of  ap- 
pointment  is  also  extinguished.  It  has,  hewerer,  been 
CQDtsoded,  dnt  as  those  persons  died  previously  to  the 
manisge  taking  place,  their  consent  became  imposMble 
by  the  act  of  God,  and  that  even  if  the  life  estate  were 
forfeited,  the  power  of  appointment  still  remained ;  that 
yfSi  depend  on  whether  the  condition  as  to  the  oonsen^ 
be  precedent  or  subsequent.  Neither  the  cases  nor  prin* 
ciplea  relied  on  for  the  plaintiff,  are  applicable  to  the  pre- 
sent winch  must  depend  on  die  intention  of  Che  testator, 
to  be  derived  from  the  construction  of  the  whole  of  his 
wiU.  For  in  all  those  cases  there  was  a  particular  estate, 
aada  limitation  immediately  created.  In  Bacorit  Abridge 
mad  {fL\  a  distincdon  is  drawn  by  Lord  Chief  Baron  Gih 
bertj  between  a  condition  and  a  limitation,'  and  when  the 
former  precedes  die  vesting  of  the  remainder,  as  the  cause 


(a)  Vol  V.  p.  800.  tit  Remainder  and  Rectnum. 
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1818a  thereof/  and  is  annexed  tb  the'firsf  estate,  und  wfaen  it  b' 

annexed  ifcsolufelj,  Wfthbut  itay regard  t«  the  remainder; 
and  iris  sttd  (a),  that  if  onetnake  a  lease  for  1%  or  y^re, 

SiCB*  oa  condition  to  pay  so  much  at  a  day  certain,  or  reserring 
rent,  and  for  default  of  payment,  ^  re-entry,  remainder 
after  death  of  lessee,  or  after  the  years,  to  B.  for  life 
or  in  fee;  or  if  one  make  a  lease  to  A.  for  life,  with  re- 
mainder to  B.  in  fee,  rendering  rent,  with  chose  of  re- 
entry for  default  of  payment  by  the  tenant  for  life,  and  ta 
retain  during  his  life,  the  remainder  vests  presently  in  H., 
and  has  no  dependence  on  the  condition  for  its  taking 
effect ;  but  that  if  the  condition  should  be  broken,  or  die 
rent  in  arrear,  JS.  cannot  enter,  being  a  stranger,  and  if  tfae 
lessor  shonid  enter,  he  would  be  in  of  his  first  estate,  by 
title  paramount  the  remainder ;  and  then  the  particuisr 
estate  being  determined  before  the  remainder  could  take 
effiBCt,  the  remainder  would  thereby  be  destroyed;  bat 
that  it  would  be  unreasonable  that  he  ebonld  destroy  the 
remainder,  which  was  well  Tested  by  his  own  grant ;  and 
since  every  man's  grant  should  be  construed  stronger 
against  himself,  this  must  be  to  support  and  make  good 
tfae  estate  he  has  parted  with ;  that,  thereTore,  by  such 
remainder  over,  the  condition  was  destroyed,  and  the  power 
of  re-entry  gone,  and  then  the  first  estate  became  ab« 
solute,  with  the  remainder  over,  and  the  lessor  had  no 
remedy  for  die  money  or  the  rent  but  in  a  Court  of  Equity. 
This  cannot  be  considered  a  good '  executory  devise,  as  it 
is  wholly  repugnant  to  the  intent  of  the  testator,  as  if 
Hannah  LiUy  married  without  the  consent  of  die  parties 
named  by  him,  her  estate  for  life  was  thereby  destroyed ; 
and  if  she  were  now  permitted  to  make  an  appointment. 


(a)  Bac,  Abr.  vol  v.  p.  801,  iik  Remainder  and  Rever- 
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bis  intent  would  be  eotiidjr  defe«ted«  Even  if  the  pre«> 
fiooft  estate  for  life  weve  not  detennined^  still  die  power 
of  appointment  must  be  considered  as  a  condition  pr^ 
cedent  to  the  manriage,  for  such  power  cannot  exist, 
independently  of  the  estate.  If  the  estate  for  life  were 
forfeited  by  the  marriage,  so  was  the  power  of  appoint- 
meoti  although  it  might  be  coUateral  to,  and  exercised 
prenously  to  the  marriage  taking  place.  Although  the 
entiy  of  the  heir  is  barred  by  the  statute  of  limitations, 
and  although  Hannah  LUly  may  still  have  an  estate  for 
life,  yet  it  does  not  follow  that  she  has  a  power  of  ap- 
poiotment  .in  fee^  for  such  power  was,  by  the  first  part 
of  the  will,  only  to  be  exercised  in  case  of  her  remaiaing 
tiaglei  and  by  the  latter  part  of  the  clause^  if  she  married 
wUk  tht'Cotmnt  of  the  testator's  wife,  or  the  trustees 
mraed  in  bis  will,  then  she  had  tbe  same  power  of  ap* 
pointmcnt  as  if  she  had  lemained  skq^  By  this  latlte 
clause  it  is  clear,  that  the  tsstator  meant  a  mani^e  by 
consent  should  be  a  cenditipfi  precedent  to  the  power  of 
sppoifllment,  which  wfis  expectant  on  such  consent  pre- 
fioiu  to  the  death  of  the  testator's  wife  or  the  trustees; 
but  her  estate  for  liie  is  not  a  condition  precedent,  be« 
csioe  it< was.  vested  previous  to  the  death  of  either  of  the 
ptytons  named  in  the  will,  and  so  continued  after  their 
dt^thf,  until  Jber.  nurriage..  Suc)»  .estate,  therefore,  was 
aot. divested  .by  the  act  of  XSod,  and  althougb  such  estate 
would  bane  continued,  had  phe. not  married,  still  she  is 
divssted  of  tbe  power  of  appointment,  as  the  marriage 
took  pbcf  iRiithottt  the  consent  of  the  wifr  during  her  life. 
Of  tliv  trustees,  after  her  death«  In  Doe,  i^fVaimm 
^Sh^fpard,(flif  there  was  a  devise,  in  principle  similar 
to  the  present,  there  land  was  devised  to  trustees  to  pay 


1S19* 


A^SLABIB 

Rick* 


(«)  1  DimgL  75. 
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]ffl0         i»rt  oftbe  renH  to  Um  ttrtpiloi^«  dni|li^  «p4  pvt  t^ 
wvw'        tke  bnOKmd,  and  dki  wbok  rant  to  tim  hwbwi  Mkor 
4i8LABfB     1^  dMgbter*t  death;  InH  io  cm  the  daaf^  ahooU 
Sick.        ^■'^^^^  ^  busbaad^  dien  tfio  land  to  W  ino  for  lifi^ 
wad  aftor  lior  dftA,  totlifiivaoflioraooiiitaU,  dM 
lo^die  bain  of  |he  bod^jr  of  die  boriieiid,  by  die  daof^- 
Ur,  dien  to  the  beira  of  her  body,  die*  to  die  bawa 
of  die  boabaod.     The  daiq^ter  dymg  befoie  her  bna- 
band,  the  limitatioiis  o?er  were  held  pot  to  lake  ^fect, 
the  coadogeDcj  not  being  confined  to  her  life  eatatn^  tnt 
affeethg  all  die  odier  limitation^  and  opeiatiag  aa  a  con- 
dition precedent;— i^  therefore,  HamakliU^n  eatate 
for  lifOi  lyid  power  of  appointment,  be  gone,  the  heir 
has  a  right  of  entry,  and  a  remedy  by  writ  of  ligh^  aa  he 
would  then  be  entided  to  a  roreraion  in  fee.    Hie  ealifte 
of  AHu  and  ifary  £1%  cannot  commence  tiH  after  die 
death  of  Hannah ;  no  interaat  is  vested  in  them  till  dnt 
event  takea  place,  neither  can  diis  be  an  esecntosy  d»> 
vise,  aa  thepower  irannot  apply  to  create  an  eatata  con- 
tcary  to  the  intent  of  die  taatator ;  and  aa  aho  has  mar- 
ried widiout  the  conaent  required  by  bias,  the  whole  of 
her  estate  is  pot  an  end  to^    In  Pegimi  t.  Bmj  (ft\  the 
estate  was  peraoni^,  and  that  case  is  incoosiatant  widi 
Uwnoey  V.  A$im{b).     Bat  these  having  ben  dadded 
in  Equity,  do  not  apply  to  the  preaen^  for  this  bdog 
a  portion,  ansing  out  of  land,  is  sntject  to  the  niles 
of  the  common  law  only.    Bmidea^  the'  doctsme  of  ry 
jpr«i  is  here  entirely  out  of  dm  fuestion.    in  Grnydm  v. 
Hicks  (c),  the  legacy  was   to  be  paid  on  a  particdar 
day,  and  the  legatee  had  a  vested  and  immediata  in- 
terest.   Here  too  the  power  was  connected  with  the  fife 
eatate ;  and  if  die  one  be  gone,  the  odier  most  be  also 


(e)  2  JPeerc  Wms.  626.—^*)  1  AH.  361. (c)  3  AUu  1«L 
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dntrogrcd.    In  Amife  ▼•  Efacfa^Ca),  the  power  ma  in         1910* 
groM,  and  might  be  exeeated  efler  the  avigiiineiit  of  the      Aislabis 
nhole  tenn  of  the  donee's  estele.     So  iuEdwardf  vw  ^^ 

Slaitr,  tfaepower  wes  in  grots.    Bat  kvt,  the  estate  fcf        ]^C£# 
lifey  and  the  donee's  inlerest  were  defeated  by  her  nnuny* 
^  witboul  €<m3enl9  end  the  power  of  nppoiotnMit  was* 
thereby  wholly  extinguished. 

In  reply.— It  was  submittedy  that  there  could  be  no  dif- 
ficulty whatever  as  to  HmmtA  IMI^9  bdi%  now  entided, 
to  execute  a  power  of  appomlment,  for  that  vaBacanfs 
Abridgment  (b),  it  is  said,  that  though  in  case  of  a  deed, 
either  the  condition  destroys  the  remabder,  or  the  re- 
QiaiiKier  the  condidon ;  ye^  that  in  a  will  it  is  otherwise. 
Tht  cases  determined  in  equity  are  referable  to  the  present 
and  the  intent  of  die  testator  must  goirem  ;  and  from  the 
ooDstmction  of  the  whole  of  die  clause  in  the  will, 
Hannah  Ulfy^s  estate  for  life  was  not  to  be  severed,  nor 
forfeited,  except  she  married  ii(itbout  consent;  but  the 
power  of  appointment  remained  untouched,  and  as  such 
consent  could  not  be  obtained,  owing  to  the  previous 
death  of  ^e  parities,  the  interest  still  remains  in  her,  who 
haa^  ^dieiefore,  an  estate  for  life  absolute,  with  a  power  of 
^poiotment  in  fee.  In  ScoU  v.  Vernon  (c)y  it  is  said,  that 
'^  a  condition  operatMig  by  the  destruction  of  estates,  is  not, 
favored  at  law,  but  is  considered  as  odious,  and  therefore 
ftricti  juruC*  and  in  Doderidg^s  Manuscript,  the  rule  is, 
that  ^  conditions  that  go  in  defeasance,  shall  be  taken 
stricdy,  for  they  are  odious/'  So  in  Coke  Uttktm  {d)  it 
is  hud  down,  that ''  Conditio  odioia,  qua  $taium  deUruU 
Uricti  secundum  verborum  pn^rietatem  e$t  acdpienda.'^ 
Here^  the  condition  was  clearly  subsequent,  as  the  estate 


(a)  1  Peere  Wms.  111. (b)  Vol.  v.  801.— (c)  Bar- 

9^^t  Juridical  ArgumentSp  vol.  i«  p.  64. (d)  218  a. 
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vas  vested  in  Hannah  Lilly,  previous  to  ho*  mtrriage; 
and  in  Bertie  v.  Falkland  {a),  no  previous  estate  whatever 
was  vested.  So,  in  Harvey  v.  AUon,  the  sum  was  to  be 
raised  by  the  trustees,  on  the  event  of  the  marriage  only. 
Whether  a  condition  be  impossible  at  the  time  it  is  im- 
posed, or  become  so  afterwards,  is  immaterial.  8axUe 
V.  Blackeit. 

Although,  therefore,  the  estate  for  life  may  be  forfeited, 
the  power  of  appointment  remains ;  still,  however,  the  life 
estate  could  only  be  determinable  on  marrying  without 
consent ;  and  it  was  not  the  intention  of  the  testator  to 
destroy  the  power  of  appointment  in  fee. 


The  following  certificate  was  afterwards  sent   to  the 
Master  of  the  Rolls. 


''  We  have  heard  this  case  argued,  and  have  coosidered 
it :  We  are  of  opinion  that  Hannah  Lilly,  now  Hannah 
Aislabie,  took,  under  the  above  will,  an  estate  for  life, 
with  a  power  of  appointment  unto  such  person  or  persons, 
and  in  such  shares  and  proportions,  and  in  such  manner 
and  form,  as  she  should,  by  any  deed  or  deeds,  writbg  or 
writings,  or  by  her  last  will,  in  writing,  signed  and  exe- 
cuted in  the  presence  of  three  or -more  credible  witnesses, 
direct,  limit,  and  appoint,  subject  nevertheless  as  to  ber 
life  estate  only,  to  the  condition  of  her  remaining  sole  and 
unmarried  ;  which  condition  was  qualified  by  the  proviso, 
that  a  marriage  with  the  consent  and  approbation  of  Alice 
Hation,  the  wife  of  the  devisor,  in  her  life-time,  or  after 
her  death,  of  James  Tiemey  and  Thomas  Lilly,  sigmfied 
in  the  manner  expressed  in  the  said  will,  should  not  deter^ 
mine  her  life  estate :    We  are  of  opinion  that  this  con- 


(a)  1  Salk.  231.   S.  C.  2  Vem,  333* 


IN  THB  FIFTY-EIGHTH  TBAR  OF*  GEO.  III. 


376 


didon  was  a  condition  subsequenti  and  that  as  the  com- 
pliance with  it  was  by  the  deaths  of  Alice  Haiion,  James 
Tierney,  and  Thomas  Lilly,  before  the  marriage  of 
Hannah  Lilly,  become  impossible  by  the  act  of  Qod, 
her  estate  for  life  is  become  absolute,  and  that  she  may 
now  execute  the  power  of  appointment  of  the  real  estates 
at  Dane  Court  in  the  manner  and  form  directed  by  the 
abo?e  will. 

«V.  GiBBS. 

"R.Dallas. 
«  J.  A.  Park. 

'*  J.  BUREOUOH.'' 


1818. 


AlSLABIB 
V. 

Rice. 


TipPETT,  Plaintiff,  Douglas  and  Wife,  Deforciants. 

Mr.  Serjt.  Pell  moved  that  this  fine  m^ht  now  pa$s, 
although  the  christian  name  of  one  of  the  parties  was 
written  on  an  erasure  in  the  acknowledgment,  which  had 
been  taken  in  America*  The  documents  had  been  there 
lealed  up  in  a  packet,  and  opened  before  Mr.  Justice 
Park,  at  chambers,  where  the  erasure  was  first  dis- 
covered. 

Lord  Chief  Justice  Gibbs.  There  is  no  instance  to 
be  found  where  an  application  of  this  sort  has  been  grant- 
ed. The  rule  is,  that  no  part  of  the  acknowledgment  can 
be  written  on  an  erasure.  Even  supposing  that  there  has 
been  no  vice  since  the  arrival  of  the  instrument  in  this 
country,  still  it  is  impossible  to  say  what  passed  in  Ame'^ 
fica  at  the  time  the  acknowledgment  was  taken. 


Monday, 
May  25th. 

If  a  christiaii 
name  of  one 
of  the  parties 
to  a  fine  be 
written  on  an 
erasure  in  an 
acknowledg- 
ment taken 
abroad,  the 
Court  will  not 
permit  it  to 
pass. 


The  learned  Segeant  took  nothing 
by  his  motion, 
c  c  2 
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Ti^esday, 
May  26th. 


Declaration 
made  by  a 
bankrupt  pre- 
vions  to  his 
bankruptcy, 
<«  that  he  did 
not  owe  £10  to 
any  one^  and 
enquired  whe- 
ther a  friendly 
commission 
could  not  be 
issued  out 
against  him;* 
is  admissible 
in  eyidence, 
to  shew  a  col- 
lusion between 
the  bankrupt 
and  petition- 
ing creditor  to 
create  a  debt, 
although  the 
latter  was  not 
an  assignee 
under  die  com- 
mission. 


Thomson,  Assignee,  &c.  v.  Bridges  and  another, 
Sheriff  of  Middlesex. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  aar 
assignee  of  a  bankrupt,  against  the  defendants,  as  sheriff 
of  Middlesex,  for  having  taken  the  bankrupt's  goodi 
under  an  execution.  At  the  trial  of  the  cause  before 
Mr.  Justice  Burroughs  at  Westminster^  at  the  Sittings 
after  the  last  TeriA,  the  plaintiff  proved  tlie  act  of  bank- 
ruptcy, and  the  petitioning  creditor's  debt,  by  the  pro- 
duction of  a  bill  of  exchange  for  £100,  accepted  by  the 
bankrupt  in  fevour  of  one  Ebx^ay. 

For  the  defendants',  a  witness  swore  that  he  lodged  at 
the  bankrupt's  house  two  months  previously  to  die  act  of 
bankruptcy.  That  the  bankrupt  told  him  that  he  had  lost 
a  cause  in  the  King's  Bench,  and  that  if  a  commis- 
sion were  sued  out  against  him,  it  would  destroy  the  ef- 
fect of  that  judgment.  That  he  did  not  owe  £\0U}  any 
one ;  and  enquired  if  a  friendly  cqmmbaon  could  not  be 
issued  against  him  if  he  accepted  a  bill  of  exchange  for 
£\QO,  to  be  drawn  on  him  by  a  third  person.  And  that 
he  offered  the  witness  <£  10  if  he  would  draw  ithimsalf,  or 
procure  any  other  friend  to  do  so.  This  testimony  was 
corroborated  by  the  wife  of  the  witness. 

For  the  plaintiff,  it  was  insisted,  that  this  declaration 
by  the  bankrupt  was  not  admissible  in  evidence.  The 
teamed  Judge,  however,  was  of  opinion  that  it  was  suf- 
ficient to  shew  that  there  had  been  a  collusion  between 
the  petitioning  creditor  and  the  bankrupt,  and  the  Jury 
accordingly  found  a  verdict  for  the  defendants. 


Mr.  Serjt.  Pell  now  moved  for  a  rule  to  shew  cause 
why  there  should  not  be  a  new  tnal^  and  submitted^  thai 
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as  the  bankrupt  himself  could  not  be  called  as  a  witness 
to  prove  these  facts,  neither  could  his  declaration  be  re- 
ceived in  evidence  at  the  trial.  Here  the  assignee  was 
not  the  petitioning  creditor,  and  if  there  were  any  fraud 
between  the  latter  and  the  bankrupt  there  was  nothing  to 
shew  that  the  plaintiff  knew  of,  or  concurred  with  it.  If 
^e  had  been  any  thing  like  a  conspiracy  between  the 
parties,  the  evidence  might  have  been  received ;  but  the 
assignee  knew  nothing  of  the  circumstances,  and  therefore 
the  declaration  of  the  jbankrupt  could  pot  be  used  to 
destroy  his  rights. 
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Bridges 

and  another 


Afr.  Justice  Dallas  (a).  Declarations  of  a  trader  at 
the  time  of  his  absenting  himself  from  home,  are  pro- 
perly receivec)  in  evidence,  to  shew  the  motive  of  his 
absence.  Here,  there  was  a  fraud  to  create  a  petitioning 
creditor's  debt,  which  does  not  depend  solely  on  the 
declaration  of  ^he  bankrupt,  but  the  nature  of  the  act 
dpne.  It  appears  by  the  testimony  of  the  defendants 
witnesses,  that  the  bankrupt  en()eavoured  to  create  a  debt. 
Thaty  therefore,  was  part  of  the  res  gesta,  and  I  think, 
from  the  nature  of  his  declaration^  there  was  sufficient 
to  shew  that  there  was  a  fraud  between  the  bankrupt 
and   petitioning  creditor  from  beginning  to  end, 

Mr.  Justice  Park.  Although  the  petitioning  creditor 
is  not  the  assignee,  still  I  think  the  declaration  made  by 
the  bankrupt,  is  sufficient  to  invalidate  the  commission. 


Mr.  Justice  Burrough  concurring, 


Rule  refused. 


(a)  Lord  Chief  Justice  Gibbs  was  absent 
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J      •  Welch  and  Another,  AssigDees  of  Kilshaw, 

May  26th«  a  Bankrupt  v.  Fisheb. 

The  first  count  This  vas  an  action  of  assumpsit.     The  first  count  of 

of  a  declarap  j^  declaration  stated,  that  the  plaintiffs,  as  assignees  of 
tion  m  assump-  '  »  ' 

ait  stated^  that  Kilshaw,  were  lawfully  possessed  of  (subject  to  a  certain 
the  plaintiffs  mortgage  thereon)  five  several  pieces  of  ground,  in  which 
o/lands  for'  *®  bankrupt  then  carried  on  his  business  as  a  soap 
the  remainder  manufacturer,  fOr  the  residue  of  three  certain  terms  of 
of  three  terms  fQ^y^Qne  years,  which  respectively  commenced  on  the 
which  respec-  15lh  of  February,  1785;  and  that  on  the  24th  of -ipnV, 
tively  com-  1817,  the  plaintiffs  put  up  the  said  five  several  pieces  of 
ISth^ofFc-  g'TOund  to  public  auction,  subject  to  the  following, 
inruary,  1785 ;  amongst  other  conditions,  of  sale,  namely,  that  *'  the  pur- 
that  they  put  ^y^^^^  should  take  the  stock  in  trade  of  the  bankrupt,  as  a 
auction  sub-  tallow  chandler  and  soap  boiler,  (including  a  parcel  erf 
ject  to  a  con*  kelp  in  Mr.  Robinson^  warehouse),  and  all  his  utensils 
dition  that  the  ^ j  implements  of  trade,  both  in  and  out  of  use,  except 
should  take  ^^  weighing  machine,  at  the  valuation  of  two  indifferent 
the  stock  in  persons,  one  to  be  named  by  each  party,  or  in  case  of  a 
at\  valuaidon'  ^^ff^^^^^ce  of  opinion,  then  of  an  umpire,  to  be  chosen 
to  be  made  by  by  the  arbitrators ;  and  to  be  paid  for  one-half  in  a  mondi, 
two  persons ; 

and  that  the  amount  of  such  stock  was  valued  by  them  at  £8^.  6«.  4d*  and 
assigned  for  breach  non-payment  of  the  same.  The  second  count  was  for 
lands  bargained  and  sold  for  the  remainder  of  the  terms  then  unexpired, 
as  well  as  for  goods  bargained  and  sold.  On  the  production  of  the  leases 
under  which  the  plaintiffs  derived  title,  they  were  dated  on  the  15th  of 
February^  habendum^  from  the  day  of  that  date ;  and  the  valuation  given  in 
evidence,  after  setting  forth  the  prices  of  each  article,  contained  a  condi- 
jtion,  that  certain  pans  then  in  use  were  valued  as  sound,  but  should  any 
of  them  prove  broken  tlie  first  time  of  using,  the  valuers  agreed  to  estimate 
an  allowance  to  be  made  thereon : — Held,  that  it  was  immaterial  to  set  oat 
in  the  declaration,  the  precise  day  on  which  the  leases  bore  date ;  and  that 
the  valuation  might  be  considered  as  absolute,  as  it  was  not  proved  that 
any  of  the  pans  were  broken  at  the  time  specified,  and  consequently  that 
there  was  no  variance. 
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jbj  a  banker^s  bill  at  three  months  from  that  date,  and  the 
other  half  in  a  months  by  a  promissory  note,  with  a  good 
surety,  payable  in  six  months  from  that  date  :*— That  the 
sale  took  place,  and  that  the  defendant  was  the  highest 
bidder,  and  declared  to  be  the  purchaser  of  the  above 
premises  at  the  sum  of  ^1010,  and  was  let  into  posses- 
sion accordug  to  the  conditions  of  sale.  The  declaration 
dien  contained  mutual  promises  between  the  plaintiffs 
as  vendors,  and  the  defendant  as  purchaser;  and  the 
fisinUSs  then  averred  that  they  did,  with  the  approbation 
and  consent  of  the  defendant,  name  and  appoint  an 
arbitrator  on  their  part,  and  the  defendant  one  oh  his,  to 
value  the  stock  in  trade  of  the  bankrupt,  so  agreed  to  be 
taken  by  the  defendant  at  such  valuation,  according  to  the 
conditions  of  sale;  and  that  such  stock,  including  the 
parcel  of  kelp,  &c.  except  the  weighing  machine,  were 
▼alned  by  the  arbitrator  at  £S92,  6s.  4d. ;  and  that  al- 
diongh  the  defendant  accepted  the  stock,  and  was  request* 
ed  by  the  plaintiffs  to  pay  the  said  sum  of  «£Sg2.  65.  4d: 
as  specified  in  the  conditions  of  sale,  yet  that  he  would 
not  pay  the  same,  [or  any  part  thereof,  but  wholly  neglect* 
ed  and  refused  so  to  do.  The  second  count  was  for  lands 
bargained  and  sold  for  the  remainder  of  certain  terms  of 
years  then  to  come  and  unexpired  therein,  as  well  as  for 
goods  baigained  and  sold.  To  these  were  added  counts 
for  goods  sold  and  delivered,  and  the  common  money 
counts.    The  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Justice  Bayley,  at 
the  last  assizes  at  Lancaster,  the  plaintiffs,  in  order  to 
prove  their  title  to  the  premises  in  question,  produced 
three  leases,  granted  by  the  corporation  of  Lancaster  to 
one  Addison,  from  whom  they  derived  their  title,  dated  on 
the  lolh  of  February,  1785,  habendum ;— from  the  day  of 
the  date  thereof,  for  the  term  of  forty-one  years  from 
thence  next  ensuing ;  and,  in  order  to  prove  the  value  of 


1818. 


Welch 
and  another 

FlSHEIU 


880 


CASBS  IK  TftlKITT  TBBM, 


1818. 


Wblch 
and  anotber 

V. 
FiSHBR* 


the  goods,  as  made  by  the  arbkratorSi  a  copy  of  die 
▼aliialion  was  given  in  evidence,  Mrfaich^  after  emmieialiBg 
the  different  prices  erf  each  article,  condnded  Atu;  Aat 
^'  The  pans  in  use  under  the  shade  were  valued  as  sound, 
but  should  any  of  them  prove  broken  the  first  time  of 
boiling,  they  (the  arbitrators)  agreed  to  estimate  the  allow* 
ance  to  be  made  thereon;  and  with  that  coo<fitioo  the 
above  stock  and  utensils  were  appraised  by  them  at  the 
value  of  .^892.  6s.  4d/'   For  the  defendant,  two  objections 
were  raised  against  the  plamtiffs'  right  to  recover,  on  the 
ground  of  a  variance  between  the  leases  and  vakiatioD  pro- 
duced in  eridence   and  the  declaration,  fini,   that  the 
term  mentioned  in  the  first  count,  was  averred  to  conunence 
on  the  15th  of  February ^  1785;  whereas,  the  habendum 
was  *^from  the  day  of  the  date  thereof/'  and  it  shonld 
therefore  have  been  stated  to  have  commenced  on  the  day 
following.     Secondly,  that  the  valuation  in  the  declaration 
was  described  as  being  absolute,  but  that  on  the  produc* 
tion  of  the  same  in  evidence,  it  appeared  to  be  coodi* 
tional,  and  that  the  plaintiffs  should  have  averred  that  the 
pans  under  the  shade,  valued  as  sound,  were  not  broken 
the  first  time  of  boiling.    The  learned  Judge,  however, 
was  of  opinion,  that  these  objections  could  not  prevail, 
and  the  Jury  accordingly  found  a  verdict  for  the  plain* 
tiffs,  for  the  whole  amount  of  the  valuation  made  by  th^ 
arbitrators,  but  leave  was  given  the  defendant  to  more 
to  set  it  aside  m  case  the  Court  should  be  of  opinion  tb^t 
these  objections  were  well  founded. 


Mr.  Serjt.  HuU^k  having,  in  the  last  Term,  obtained  a 
rule  nisi  that  Una  verdict  riiould  be  set  aside,  and  a  noor 
suit  entered. 


Mr.  Serjt.  Lens  now  shewed  cause.  As  to  the  first 
objection,  namely,  the  commencement  of  the  terms,  the 
statement  of  the  particular  day  on  which  such  terms  com- 
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neQced,  is  not  material ;  tfie  allq^tion  as  to  the  plaintiff3         18I8, 
ll>eiog  possessed  of  the  premises  for  the  residue  of  such       xv^'^'^ 
tsrm^,  being  merely  indncementi  and  the  effect  of  such    ^^  another 
^egatioo  beingi  that  the  plaintiffs  were  lawfully  possessed  v. 

of  the  interest  in  the  premises,  which  they  professed  tp  Fisher. 
teUi  and  of  wfaidi  the  defendant  became  the  purchaser ; 
but  the  terms  did  in  fact  commence  on  the  15th  of 
Fdfruary,  as  alleged  in  the  declaration ;  for  in  the  cas^ 
of  Pi^h  V.  The  Duke  of  Leeds  (a),  it  was  held,  that  the 
"KotAJrom  (the  day  of  the  date)  might  be  construed  eitlier 
exclusively  or  inclusively.  As  to  the  second  objection, 
namelj/  the  variance  between  the  valuation  in  the  declare- 
tiooy  and  that  produced  in  evidence,  it  is  equally  un- 
teoabLe;  the  allegation  is,  that  the  stock,  as  found  by  the 
arbitrators,  vras  valued  at  a  certain  sum ;  and  the  fact  is 
90^  fois  it  mpst  be  presumed  that  the  pans  were  sound, 
ao  pirttof  having  been  adduced  at  the  trial  to  the  contrary, 
and  tbe  valuers  declared  that  the  allowance  was  only  to 
be  Qiade  in  case  the  pans  were  broken,  but  that  condition 
does  not  alter  ^ha  former  valuation,  which  remains  abso- 
lute and  unimpared.  Iii  Wildman  v.  Glassop  (&),  where 
the  contract  declared  on  was,  tb^t  the  plaintiff  had  bar- 
sained  and  sold,  and  the  defendant  had  agreed  to  buy  a 
laige  quantity  of  head  n^atter  and  sperm  .oil^  which  was 
afterwards  ascertained  to  be  a  given  quantity,  ^nd  the  con- 
tract proved  was,  for  the  purchase  of  all  the  head  matter 
aod  -sperm  oil  per  a  particular  ship, — was  held  to  be 
no  variance.  So,  here,  the  valuation  is  in  substance 
rightly  set  out  in  the  declaration.  Even  admitting  that 
there  is  a  variance  beti^eeq  the  first  count  and  the  con- 
tract proved,  still  the  plaintiff  may  recover  on  the 
others  contained  in  the  declaration.    The  case  of  Leeds 


(a)  Cawp.  7J.4.- — (^)  1  Sam.  Sf  Aid.  9. 
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.Jr^*^  that  here  the  amount  of  the  valuation  was  to  be  paid 

and  ano&er    '^7  ^  ^^"  ^^^  *^^®  ^^  certab  dates,  which  makes  no  differ- 

V.  ence,  as  the  periods  bad  elapsed  for  which  the  biU  and 

FiSHBR.       j^^  (,2^j    iq  j^g   previous    to    the  commencement  of 

the  present  action,    Mussen  v.  Price  (&).    And  as  this  is 

a  mere  chattel  interest,  it  may  be  recovered  on  the  general 

counts  of  the  declaration ;  namely,  either  on  that  for  a 

leasehold  estate,   and  goods  bargained  and  sold ;  or  on 

the  count  for  goods  sold  and  delivered.    Hie  valuation 

therefore  is  substantially  set  forth  in  the  declaration,  and 

the  condition  as  to  the  pans  bein^  allowed  for,  in  case 

they  should  become  broken  at  the  first  time  of  using, 

did  not  affect  die  former  part  of  the  valuation,  which  was 

in  itself  absolute. 

Mr.  Serjt.  Hullock,  in  support  of  the  rale.  The  daj, 
on  which  the  terms  are  stated  to  have  commenced  in  die 
first  count  of  the  declaration,  is  a  substantive  allegatjoo, 
and  although  it  might  be  immaterial,  still,  having  been  in- 
troduced, it  must  be  proved  as  laid,  not  being  stated 
under  a  videlicet.  Hie  plaintiffs  alleged,  that  they  pot 
up  the  lands  to  sale ;  it  was  therefore  incumbent  on  them 
to  shew  the  instruments  under  which  they  held,  and  the 
day  when  the  terms  commenced,  and  that  allegation  could 
not  be  supported  without  producing  the  leases  in  question, 
and  proving  that  they  commenced  at  a  given  day.  In  Pugl^ 
v.  The  Duke  of  Leeds,  the  question  was,  whether  the  lease 
should  operate  as  a  forfeiture,  and  the  Court  said,  that  the 
word  ^^fronC  might  mean  either  inclusive  or  exclusive, 
and  might  be  so  construed  to  effectuate  deeds  according 
to  the  intention  of  the  parties.    Here,  however,  iotention 


(a)  12  £««/,  1 .  (&)  4  East,  1 47. 


IN  THB  FlFTir-BiOHTH  YEAR  OP  OBO.  III. 


383 


b  entirely  out  of  the  casei  as  the  leases  were  dated  oo  a 
day  certain,  habendum  to  coromence  from  the  day  of 
the  dale.  Nether  could  the  second  count  be  sustained  on 
the  eTidence  adduced  at  the  trial,  as  it  amounted  to  an 
interest  in  land  which  could  not  pass  widiout  an  assign* 
ment  in  writing,  and  which  should  therefore  have  been  pro- 
duced. That  count  can  only  be  relied  on  by  the  pUintifis, 
for  that  for  goods  sold  and  delivered  is  entirely  out  of  the 
question ;  as  by  the  valuation,  the  articles  of  which  the 
stock  in  trade  was  composed,  were  merely  enumerated  in 
a  schedule,  and  the  different  value  of  each  affixed  to 
them.  The  pieces  of  land,  and  buildings  erected  thereon,' 
formed  distinct  lots  at  the  sale,  by  the  conditions  of  which, 
the  utensilB  and  stock  were  to  be  taken  at  a  valuation;  the 
pans  b  question  jnust  be  considered  as  affixed  to  the  free- 
hold, as  forming  part  of  the  land,  and  consequently  not 
subject  to  the  count  for  goods  bargained  and  sold,  or  sold 
and  delivered.  As  to  the  objection  relative  to  the  valua- 
tion, it  is  at  all  events  fatal  to  the  first  count  of  the  decla- 
ration ;  for  it  ought  to  have  been  set  out  in  terms,  and  the 
plaintiffs  should  have  averred  that  the  pans  were  tried,  and 
remained  sound  at  the  first  time  of  boiling.  The  plaintiffs 
had  no  right  to  demand  the  sum  fixed  on  the  stock  by  the 
arbitrators,  until  those  pans  had  been  tried  ;  in  the  former 
part  of  die  valuation  they  were  valued  as  sound,  subject^ 
however,  to  that  contingency.  The  appraisement  there- 
fore not  bdog  correctly  set  out  in  terms,  is  a  fatal  vari- 
ance ;  if  after  trial  the  pans  had  continued  sound,  the  valua- 
tion night  be  considered  as  absolute ;  it  therefore  amount* 
ed  merely  to  an  agreement  for  a  contract,  and  not  to  a 
substantive  contract,  the  basis  of  which  has  not  been 
stated  in  the  first  count  of  the  declaration  ;  and  if  that  be 
defective,  it  is  quite  clear  the  others  caunot  be  sustained. 


1818. 


Welch 
and  another 

V. 
FiSHBR* 
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1618. 


Welch 
and  another 

V. 
FiSHEB. 


Lord  Chief  JuaticeGiBBS. — ^We  are  of  opinion,  diat 
there  are  no  grounds  on  which  the  present  rule  can  be 
supported.     During  the  argument,  the  case  did  not  seem 
to  have  been  correcdy  comprehended ;  and  we  supposedat 
first,  that  the  action  was  brought  for  the  price  of  the  lands 
sold ;  and  my  Brother  HuUock  having  found  the  second 
count  of  the  declaration  to  be  for  lands  bai^ained  and 
sold,  might  have  formed  the  same  opinion*    If  that  were 
the  case,  it  would  make  a  very  material  difference^  whether 
the  terms  in  the  leases  commenced  on  the  15th  or  l6di  of 
February  f  as,  if  they  did  not  commence  until  the  latter  daj, 
the  plaintiffs  would  have  had  a  longer  continuance  in  those 
terms ;  if,  therefore,  this  allegation  had  been  introduced 
on  the  sale  of  the  lands,  it  would  require  a  material  con- 
sideration ;  but  even  then,  we  think  we  should  be  incKned 
to  cobcide  with  the  opinioli  of  the  Court,  in  the  case  of 
Pugh  V.  The  Duke  of  Leeds;  but  in  the  present  instance, 
the  objection  must  be  considered  as  merely  technical ;  it 
turned  out,  that  by  the  conditions  of  sale,  the  purchaser 
was  to  take  the  stock  on  the  premises  and  in  a  certain 
wardunise,  at  a  fair  price,  according  to  the  valuation  of 
two  arbitrators ;  the  lands  and  premises  were  described, 
where  the  stock  then  was,  which  was  to  be  sold  at  the 
auction;  it  was,   therefore,   unnecessary  to  state  in  the 
declaration  the  nature  of  the  terms,  and  the  precise  days 
on  which  the  respective  leases  commenced.     As  die  decla- 
ration then  proceeded  to  state  that  the  property  was  put  up 
to  sale ;  the  leases  under  which  the  plaint^  derived  dieir 
title  might  be  considered  as  introduced  by  way  of  induce- 
ment ;  and  therefore  the  day  on  which  they  bore  date 
became  imoaaterial,  as  it  appeared  they  were  still  con^ 
tinning.    As  that  statement,  therefore,  might  be  com* 
pletely  rejected,  it  became  altogether  im|naterial :  if  so, 
the  property  was  to  be  sold,  subject  to  a  certain  price,  to 
be  ascertained  by  the  valuation  of  two  persons,  who  after- 
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Mraids  valued  it  at  A  certain  wan,  namely,  JBB92.  6s.  4d., 
^ich  the  plaintiA  assigned  for  breach  had  not  been  paid 
by  the  defiendant  Another  objection^  however,  had  been 
raised,  namely,  that  this  valuation  is  conditional,  as,  al- 
though the  valuers  had  fixed  the  value  of  the  stock  lit 
trade  at  a  precise  sum,  still  they  had  added  a  condi-' 
tioD  to  the  appraisement,  that  the  pans  in  use  under  the 
shade  were  valued  as  sound,  but  should  any  of  them  prove 
broken  the  first  time  of  boiling,  they  agreed  to  esdmate 
an  allowance  to  be  made  thereon.  Had  any  of  those 
pans  burst,  or  become  broken  on  their  being  first  used, 
this  might  be  a  decisive  objection ;  but  it  was  not  proved^ 
or  even  hinted  at,  at  the  trial,  that  any  of  them  had  been 
broken ;  and  it  must  therefore  be  inferred  that  they  all 
remained  sound.  The  plaintiffs  were  entitled  to  the  value 
of  those  articles,  as  being  sound ;  and  the  conditional  part 
of  the  valuation  may  consequently  be  considered  as  havmg 
no  etfect  whatever.  In  principle^  this  case  is  not  altoge- 
ther unlike  that  of  Gladttone  v.  Neak  (a),  where  the  con- 
tract, stated  in  the  declaration  was  for  a  laige  quantity,  tor 
wit,  eight  tons  of  hemp,  and  the  terms  of  the  contract 
proved  was  for  about  ei^t  tons;  this  was  held  to  be  no 
variance;  the  quantity  having  been  ascertained,  before' 
action  broBf^t,  to  be  eight  tons.  So  here,  the  valuation 
of  the  stock  to  be  taken  was  fixed  at  a  certain  sum,  with 
a  qualification  at  the  end  of  it,  that  if  any  defects  should 
be  discovered  in  certain  pans,  on  their  being  first  used,  s 
certain  allowance  was  to  be  made.  As  it  was  not  proved, 
at  the  trial,  that  such  defects  existed  on  such  use,  we  are 
of  opinion,  that  neither  of  these  objections  ought  to 
prevail,  and  consequently,  that  the  rule  must  be 


1818. 


Welch 
and  another 

V. 
FiSHBR. 


Discharged. 


(a)  13  East,  410. 
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1810. 

Wednesday, 
May  27th. 

A»  agreed  to 
consign  goods 
to  B.  and  C. 
abroad,  to  be 
there  sold  on 
commission, 
on  his  account; 
on  which  the 
defendant 
guaranteed 
that  B.  and  C. 
should  sell 
them  to  the 
best  advan<- 
tage,  and  ren- 
der a  just  ac- 
count of  sales. 
Before  any 
consignments 
were  made, 

C.  had  ceased    •     ,       , 
to  be  a  partner  bankrupt  :— 
with  B.\  and 
the  defendant 
became  one  in 
his  stead, 
nnder  the  firm 
of  B.  and  Co. 


Thomas,  Assignee  of  Eaton,  a  Buknipt, 
9.  Da  Costa. 

This  was  an  action  of  assumpsit  for  monies  lent,  paid, 
had  and  received,  and  on  an  account  stated.  There  were 
two  sets  of  counts ;  the  one  laying  the  loan,  &c.  before 
the  bankruptcy,  and  the  other  after.  The  defendant 
pleaded  non  assumpsity  and  gave  notice  of  set-off. 
Tlie  cause  was  tried  at  Guildhall,  at  the  Sittings  after 
Michaelmas  Term,  1815,  before  Mr.  Justice  Dallas, 
when  a  verdict  was  found  for  the  plaintiff,  <£6iJ2. 145.  Id. 
damages,  subject  to  the  opinion  of  the  Court,  on  the 
following  case : — 

Eaton,  the  bankrupt,  was  a  manufacturer  of  and  dealer 
in  hosiery,  at  Nottingham,  and,  on  the  introduction  of  the 
defendant,  agreed  to  consign  goods  to  Rietti  and  Co.,  of 
Jamaica,  to  be  there  sold  on  commission,  on  his  accouDt; 
upon  which  the  defendant  wrote  the  following  letter  to  the 


"  Sir,  '<  London,  «Oth  June,  1810. 

*^  Should  you  be  disposed  to  consign  any  of  your  manu- 
factured goods  to  Mr.  Abraham  Rietti,  and  Mr.  John 


A.  afterwards  consigned  goods  to  B.  and  Co.,  who  remitted 
the  proceeds  thereof  to  the  defendant,  for  the  purpose  of  being  handed 
over  to  it.,  who,  in  consequence,  drew  bills  on  the  defendant,  which  he  by 
letter,  agreed  to  accept,  depending  on  A,'s  promise  to  provide  for  them, 
if  remittances  should  not  arrive  from  B.  and  Co,  to  meet  them,   A.  became 
bankrupt ;  previous  to  which  B.  and  Co.  had  remitted  to  the  defendant, 
directing  him  to  pay  it.,  on  account  of  the  goods  consigned  by  him,  which 
were  not  received  by  the  defendant  till  after  the  bankruptcy.     B,  and  Co. 
afterwards  sent  other  remittances,  with  similar  directions,  with  which  the 
defendant  credited  the  bankrupt  in  his  account,  and  debited  him  for  the 
acceptances  given  by  him  before  the  bankruptcy,  but  which  were  paid 
afterwards.    In  an  action  by  the  assignee  to  recover  those  subsequent 
payments: — Held,  that  he  was  not  entitled  to  recover,  as  there  was  a 
specific  appropriation  of  the  proceeds  to  provide   for  the  defendant* 
acceptances  before  the  bankruptcy. 
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Sadler,  of  Kingston,  Jamaica,  on  your  account,  with  my 
knowledge  and  consent,  I  will  guaranty  that  they  shall 
follow  your  instructions,  and  sell  your  goods  to  the  best 
advantage,  and  render  you  just  account  sales ;  but  it  is 
also  understood,  that  I  do  not  guaranty  any  losses  what* 
soever,  except  such  as  may  arise  from  insolvency  or  death 
of  the  said  parties."  Signed  by  the  defendant. 


1818. 


Thomas 
Da  Costa« 


Before  any  of  the  transactions,  stated  in  the  account 
hereinafter  mentioned,  took  place,  Sadler  had  ceased  to 
be  a  partner  with  Bietti,  and  the  defendant  had  become 
a  partner  with  him,  under  the  firm  of  Rieiti  and  Co. 

The  bankrupt,  until  nearly  the  time  of  his  bankruptcy^ 
at  dijferent  times,  consigned  goods  to  Bietti  and  Co., 
under  the  defendant's  above  letter  of  guarantie,  to  be 
lold  at  Jamaica,  on  his  account;  and  Bietti  and  Co,,  from 
time  to  time,  remitted  the  proceeds  thereof  to  the 
defendant,  for  the  purpose  of  being  handed  over  to  the 
bankrupt. 

In  consequence  of  these  consignments  and  remittances, 
the  bankrupt  drew  bills  upon  the  defendant,  which  the 
latter  agreed  to  accept,"  on  the  terms  contained  in  the 
ibOowing  letter,  the  bankrupt  engaging  to  provide  for 
them  when  they  became  due,  if  the  defendant  should  not 
by  that  time,  be  in  cash,  from  the  remittances  made  by 
iidti  and  Co.  on  account  of  the  said  consignments : — 
**  London,  1st  February,  1813. 
*' Mr.  Richard  Eaton, 

''In  answer  to  your  letter  of  the  27th  ult.,  I  am 
agreeable  to  accept  your  bills  drawn  on  me,  say  on  your 
account,  depending  on  your  promise  to  provide  for  them ; 
in  case  remittances  should  not  arrive  from  Messrs.  Rietti 
)nd  Co.  to  meet  the  same,  it  will  be  necessary  for  you 
to  direct  them  to  be  presented  to  me,  as  I  know  not  in 
whose  bands  they  are ;  and,  for  regularity's  sake,  you  will 
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1818.         please  to  write  me,  that  the  bills  are  drawn  on  acooiini 
Thomas       ^^  ^^^^  consignments  to  Messrs.  Rkiti  and  CoJ* 
V.  Signed  bj  the  defendant. 

DaCo5TA«  On  the  ISih  November,  1814,  JZie^' and  Co.  sent 
from  Jamaica,  to  the  defendant,  several  bilk  of  ex- 
change, directing  him,  out  of  them,  to  pay  the  bankrapt 
£235.  145,  4J.  on  account  of  the  sales  of  the  goods 
consigned  by  the  bankrupt  to  Rietti  and  Co.  for  sale,  on 
his  account,  as  before  mentioned.  These  bills  were  not 
received  by  the  defendant,  until  after  the  bankruptcy  of 
EtUon. 

Eaton  committed  an  act  of  bankruptcy  on  the  23d  No- 
^vember,  1814,  upon  which  the  commission,  under  which 
the  plaintiff  was  chosen  assignee,  was  founded. 

On  the  1st  January,  1815,  Bietti  and  Co.  sent  from 
Jamaica,  to  the  defendant,  several  bills  of  exchange,  di- 
recting him  to  pay  out  of  them,  to  the  bankrupt,  ^350, 
on  the  account  of  the  sales  of  the  goods  cons^ned  by 
him  to  Rietti  and  Co.  as  aforesaid. 

The  defendant  being  called  upon  for  a  statement  of  his 
transactions  with  the  bankrupt,  rendered  a  debtor  and  cre- 
ditor account  to  the  plaintiff  as  his  assignee,  m  which  he  de- 
bited the  bankrupt  with  his  acceptances/ and  money  paid 
on  his  account,  from  the  25th  of  March,  1813,  to  the  15th 
of  November,  1814,  to  the  amount  of  «£4709j  and  ^600, 
for  an  acceptance  on  the  £l8t  of  November,  1815,  making 
the  amount  due  from  the  bankrupt  to  him,  £5309,  and 
credited  him  by  payments  from  the  1st  of  Jlpril,  1813, 
to  the  time  of  the  bankruptcy,  and  with  the  several  sums 
of  <£235.  145.  4d.  and  «£350,  stated  to  have  been  received 
on  the  10th  of  February,  and  22d  of  March,  1815. 

On  the  28th  Jpril,  1815,  Rietti  and  Co.  cons^ed  to 
the  defendant  a  quantity  of  dollars  by  the  ship  Magnjfi^ 
cent,  with  instructions  to  deliver  200,  being  part  thereof, 
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to  the  bankrupt,  and  of  which  consignment,  Rietti  and  Co, 
advised  the  bankrupt,  by  the  following  letter : — 

''  Kingston,  April  28th,  1815. 

''  Having  £00  dollars  in  hand  for  you,  arising  from  the 
sale  of  a  few  of  your  plain  cotton  and  woollen  hose,  we 
have  this  day  embarked  them  in  the  ship  Magmficenif 
included  in  our  shipment  to  Mr.  Da  Costa,  who  has  our 
instructions  to  deliver  them  to  you,  and  for  which  you 
will  credit  us  with  ^66.  15s.  lOd.  currency,  being  with 
expences  included."  Signed  by  Rietti  and  Co. 

Hie  200  dollars  were  accordingly  received  by  the  de- 
fendant in  Jii(^  1815;  and,  being  sold  by  him,  produced, 
after  deducting  the  freight  and  charges,  ,£46.  }9s.  9d. 

The  verdict  was  taken  for  the  several  sums  of 
£235. 14f.  4d.  and  «£350,  being  the  two  last  items  on 
the  credit  side  of  the  account,  and  «£46.  195.  9d.,  the  value 
of  the  200  dollars.  The  defendant  claimed  to  debit  tlie 
accoant,  as  against  the  plaintiff,  with  all  the  payments 
therein  stated,  as  well  subsequent  as  prior  to  the  bank- 
niptcy ;  such  subsequent  payments  having  been  made,  in 
consequence  of  bills  drawn  by  the  bankrupt,  and  accepted 
bj  die  defendant,  previous  to  the  bankruptcy,  on  the  same 
terms  and  conditions  as  are  specified  in  the  defendant's 
letter  of  the  Ist  February,  1813. 

Hie  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  all,  or  any,  and  which 
of  the  three  several  sums  of  ^235.  I4s.  Ad.,  £S50,  and 
£46. 195. 9d.,  making  together  tlic  sum  of  «£632. 145.  \d.^ 
or  any  of  them. 

If  the  Court  should  be  of  opinion,  that  the  plaintiff 
Mas  entitled  to  recover  the  above  three  sums,  or  any  of 
them,  then  the  verdict  was  lo  stand,  or  be  reduced  accord- 
ingly ;  but  if  they  should  be  of  opinion,  that  he  was  not 
entitled  to  recover  either  of  the  above  three  sums,  then 
a  nonsuit  was  to  be  entered. 

VOL.  II,  D    D 
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Thomas 
Da  Costa. 
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1818. 


Thomas 
Da  Costa. 


The  case  now  came  on  for  argument,  when 

^  Mr.  Seijt.  Besif  for  the  plaintiff,  submitted,  that  he  was 
entitled  to  retain  his  verdict  for  the  whole  of  these  sums,  or, 
at  all  events,  the  two  latter,  as  they  were  not  only  remitted, 
but  received  after  the  bankruptcy.    Although  it  mi^t  be 
contended   for   the  defendant,   that  this  was  a  case  of 
mutual  credit,  and  must  be  governed  by  that  of  Olke 
V.  Smith  (a),  still  it  had  no  analogy  to  that  case,  but,  oo  the 
contrary,  was  quite  different.    There,  a  trust  was  created 
previous  to  the  bankruptcy,    as  the  bankrupt's  policies 
were  deposited  with  the  defendants  long  prior  thereto. 
But  here  was  no  antecedent  trust,  from  whence  matiial 
credit  could  arise,    as    such    credit  must    be  complete 
before  the  bankruptcy.    By  the  whole  of  the  correspond- 
ence, it  appeared,  that  there  wa^  no  trust  of  any  specific 
property,  nor  any  particular  fund  from  which  mutual 
credit  could  arise ;  but  the  defendant  throughout  lelied  oo 
the  ability  and  general  credit  of  the  bankrupt.    Altbou^ 
Lord  Hardwicke,  in  Ex  parte  Deeze  (6),  said,  that,  ''Not- 
withstanding the  rules  of  law  as  to  bankrupts,  reduce  all 
creditors  to  an  equality,  yet  it  was  hard,  where  a  man  had 
a  debt  due  from  a  bankrupt,  and  had,  at  the  same  time, 
goods  of  a  bankrupt  in  his  hands,  which  could  not  be  got 
from  him,  without  the  assistance  of  law  or  equity;  that 
the  assignees  should  take  them  from  him  without  satisf^g 
the  whole  debt,"  still,  there,  the  defendant  had  property  of 
the  bankrupt's  in  his  hands.     Neither  can  this  be  con»-  I 
dered  as  a  trust,  so  as  to  constitute  a  mutual  credit,  within 
the  case  of  French  v.  Fenn  (c).    This  is  even  a  stronger 
case  than   that  of  Hervey  v.  Liddiard  (rf),   where  J., 
shortly  before  his  bankruptcy,  drew  a  bill ;   and  having 


(«)  6  Taunt.  56.         (b)  1  Atk.  228, (c)  1  Cooh^s  Bank- 
rupt Lawt,  7th  edit.  636. (d)  1  Stark.  N.  P.  Rep.  128. 
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procured  it  to  be  discounted,  gave  B.,  a  creditor,  an 
order  to  receive  the  amount,  which  he  directed  C,  who 
discounted  the  bill,  to  transmit  to  B.  Whilst  the  money 
was  in  the  hands  of  the  carrier,  A.  committed  an  act  of 
bankruptcy ;  and  it  was  held  that  jB.,  who  afterwards 
received  the  money,  was  liable  to  A.*8  assignees.  There 
the  order  might  be  considered  as  a  trust ;  and,  according 
to  the  judgment  ^iven  by  Lord  Ellenborough  in  that  case, 
the  plaintiff  here  is  entitled  to  recover  the  thi^ee  sums  in 
question,  or,  at  all  events,  the  two  latter,  as  the  defendant 
had  no  trust  whereon  to  found  a  mutual  credit  antece- 
dently to  the  bankruptcy ;  and,  if  the  contrary  be  now 
held,  that  case  must  be  considered  as  a  nullity. 


1818. 


Thomas 

V. 

Da  Costa. 


Mr.  Seijt.  Faughan,  for  the  defendant,  relied  on  two 
grounds.  First,  that  this  was  a  case  of  mutual  credit, 
within  the  statute  5  Geo*  2.  c.  30.  5.  28.  Secondly,  that, 
independently  of  that  statute,  there  was  a  specific  appro- 
priation, by  the  bankrupt,  to  the  defendant,  of  the  pro« 
ceeds  to  be  derived  from  the  consignments  that  might  be 
made  by  him  to  Rietti  and  Cor^'  that  he,  in  consequence, 
accepted  the  bills  drawn  on  him  by  the  bankrupt,  previous 
to  the  bankruptcy,  on  the  faith  of  the  arrival  of  the 
remittances  from  Rietti  and  Co.  on  account  of  such  con- 
signments.  As  remittances  had  not  arrived  when  the  bills 
became  due,  the  defendant  had  a  right  to  look  to  the  con- 
signments made  by  the  bankrupt  to  them.  This  therefore 
constitutes  a  mutual  credit,  as  the  goods  were  entrusted  to 
the  defendant  by  the  bankrupt  before  the  bankruptcy,  al- 
though not  actually  sold  to  him ;  and  the  latter  was  to  pro- 
vide for  the  acceptances  of  the  defendant,  from  the  remit- 
anc^s  to  be  received  from  Rieiti  and  Co,  on  account  of  the 
previous  consignments  made  by  the  bankrupt  to  them. 
It  is  unnecessary  to  touch  on  the  case  of  Smith  v.  Hod- 
D  D  2 
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son  {a)f  where  it  was  held,  diat  the  acceptor  of  a  bill 
drawn  by  the  bankrupt  before,  btit  paid  to  an  indorsee 
after  the  bankruptcj,  might  set  off  the  payment  to  an 
action  by  the  assignees,  as  mutual  credit  under  5  Geo,  2. 
c.  30.  $.  £8.  Here,  the  goods  could  not  be  got  back 
from  Rietti  and  Co,^  to  whom  they  were  consigned  by  tiie 
bankrupt,  and  with  whom  they  remained  in  the  nature  of 
a  pledge,  for  the  payment  of  the  defendant's  acceptances. 
Besides,  this  case  is  not  distinguishable  from  that  of 
French  v.  Fejin  (6),  where  three  persons  joined  in  an  ad- 
venture, to  purchase  and  sell  pearls,  and  one  only  was  to 
advance  the  money,  and  to  sell  them,  but  the  profit  and 
loss  were  to  be  divided  between  them  in  thirds.  One  of 
the  parties  became  a  bankrupt,  and  the  j>arty  who  was  to 
sell  the  pearls  was  allowed  to  set  off  a  debt  due  to  him 
from  the  bankrupt,  for  goods  sold  before  the  bankruptcy, 
in  an  action  commenced  against  him  by  the  assignees ; 
against  the  third  of  the  adventure  due  to  the  bankrupt, 
although  the  pearls  were  not  sold,  nor  the  produce  re- 
ceived, till  after  the  bankruptcy.  Still,  however,  if  this 
be  not  mutual  credit,  and  the  bankruptcy  be  put  out  of 
the  question,  yet  there  was  a  previous  specific  'appropria- 
tion of  the  bankrupt*8  goods,  for  the  purpose  of  the 
defendant's  taking  up  his  acceptances. 


Mr.  Serjt.  Best,  in  reply. — As  to  whether  there  had 
been  an  appropriation  of  those  goods  by  the  bankrupt, 
for  the  payment  of  the  defendant's  acceptances,  is  a  mere 
matter  of  fact.  But  there  was  no  trust  between  the 
parties  to  constitute  a  mutual  credit.  It  does  not  ap- 
pear that  the  goods  were  pledged  to  Rietti  and  Co. 
for  the  payment  of  the   defendant's  acceptances.    Their 


{a)  A  Term  Rep,  211. 
edit.  636. 


-{b)  Cooke's  Bank.  Lam,  7th 
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rights  are  wholly  beside  the  present  question:  The 
bankrupt  was  entirely  ignorant  that  the  defendant  was 
theiD  partner  when  the  consignments  were  made.  Tlie 
defendant  had  no  controul  whatever  over  the  goods,  and 
tike  bankrupt  or  his  assignees  might  maintain  trover,  as 
against  him,  for  their  recovery.  They  were  not  entrusted 
to  the  defendant  previous  to  the  bankruptcy.  In  Heroey 
▼•  Liddiard,  the  property  was  reduced  into  possession ; 
hut  here  no  assignment  whatever  was  made ;  and  Bieiti 
and  Co.  by  their  letter  to  the  bankrupt,  on  the  28  th  of 
-^PfUf  1815,  in  which  they  stated,  that  they  had  consigned 
the  dollars  to  the  defendant,  treated  the  latter  as  a  perfect 
stranger,  and  not  as  being  connected  with  them  as  a 
partner. 


1818. 


Thomas 

r. 

Da  Costa. 


lord  Chief  Justice  Gibbs. — It  has  been  contended 
for  the  plaintiff^  that  this  case  cannot  be  decided  in  favour 
of  the  defendant,  without  overturning  that  of  Hervey  v. 
liddiard;  but,  in  principle,  it  bears  no  resemblan<^e  to 
the  present,  which  must  depend  on  its  own  peculiar  cir- 
cumstances—on a  due  consideration  of  which,  there  can, 
I  think,  be  no  doubt  but  that  the  defendant  is  entitled  to 
judgment.  The  facts  are  these : — Eaton,  before  his  bank- 
raptcy,  was  possessed  of  goods,  which  he  wished  to  dis- 
pose of  advantageously,  in  a  foreign  market.  The  de- 
fendant had  correspondents  by  the  name  of  Rieiti  and 
Sadkr,  at  Janmica,  and  contracted  with  the  bankrupt 
to  guaranty  their  selling  goods,  that  Eaton  might  con- 
sign  to  them,  to  the  best  advantage :  with  this  the  bank- 
rupt was  content.  Sadler  then  ceased  to  be  a  partner 
^ith  Rietti,  and  the  defendant  became  one  in  his  stead. 
From  that  moment,  there  was  an  end  of  the  guarantie ; 
for  there  was  then  no  persons  that  the  defendant  had 
undertaken  to  guaranty,  as  he  had  become  a  partner  with 
Rietti,  under  the  firm  of  Rietti  and  Co.,  and  was  there- 
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fore  personally  responsible.  The  guarantiei  therefore,  in 
the  first  letter  written  by  the  defendant,  is  entirely  out  of 
the  question ; — the  terms  on  which  the  consignments  were 
to  be  made,  by  the  bankrupt,  to  Rietti  and  Co^  are  to  be 
collected  from  the  course  of  dealing  between  the  parties ; 
they,  having  sold  goods  consigned  to  them  by  the  bankrupt, 
remitted  the  proceeds  thereof,  from  time  to  time,  to  the 
defendant,  and  he  handed  over  the  balances  to  the  bank- 
rupt, as  appeared  by  the  debtor  and  creditor  account  be- 
tween  them,  which  was  rendered  to  the  plaintiff.  Under 
these  circumstances,  some  remittances  not  haTing  arrived 
from  Rietii  and  Co,,  the  bankrupt  wished  to  have  ad- 
vances made  to  him  by  the  defendant,  and  requested  the 
means  of  raising  money  on  the  credit  of  the  goods  which 
had  been  consigned  to  Rietti  and  Co,  The  defendant's 
answer  was  couched  iu  the  following  terms:—''  In 
answer  to  your  letter  of  the  27th  ult.,  I  am  agreeable 
to  accept  your  bills  drawn  on  me,  depending  on  your 
promise  to  provide  for  them,  in  case  remittances  should 
not  arrive  from  Rietti  and  Co.  to  meet  the  same ;"  and 
concluded,  by  requesting  him  to  write,  that  the  bills  were 
drawn  on  account  of  his  consignments  to  i2ie//t  and  Co. 
That  was  conclusive  evidence  of  an  agreement  between 
the  parties,  that  the  proceeds  of  the  goods  in  the  hands 
of  Rietti  and  Co.  should  be  applied  in  satisfaction  of 
the  bills  accepted  by  the  defendant.  The  bankrupt  en- 
gaged to  provide  for  the  bills  when  they  became  due,  if 
the  defendant  should  not  have  remittances  from  Rietti  and 
Co.  on  account  of  the  consignments ;  on  this  arrangement 
the  defendant  accepted  the  bills  in  question  for  Eaton, 
who  afterwards  became  bankrupt;  and  those  bills  were 
not  paid  until  after  the  bankruptcy,  and  consignments  and 
remittances  were  afterwards  made  by  Rietti  and  Co.  to 
the  defendant,  who,  having  paid  the  bills,  and  received  the 
r^mittanceij,  appropriated   them  toward?  such  payments. 
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The  plaintiff^  as  assignee  of  the  bankrupt^  now  innsts, 
that  although  the  defendant  has  paid  these  bills,  stiD  that 
he,  as  such  assignee,  is  entitled  to  recover,  and  Aat  the  de- 
fendant cannot  debit  the  bankrupt's  account  as  i^mst  the 
plaintiff  with  the  remittances  received  by  him  after  the 
bankruptcy ;  but  we  are  of  a  contrary  opinion,  because  the 
defendant's  claim  is  founded  on  a  fair  and  previous  under* 
standing  between  him  and  the  bankrupt.  The  Istter 
agreed,  that  the  produce  of  the  goods  consigned  by  him 
to  Bidti  and  Co.  should  be  applied  in  satisfaction  of  the 
bills  to  be  accepted  by  the  defendant  That,  therefore^ 
amounted  to  a  specific  appropriation  of  the  proceeds,  and 
I  think  the  defendant  has  rightly  applied  them. 


1818. 


Thomas 

V. 

Da/ Costa. 


Mr.  Justice  Dallas. — By  an  agreement  between  the 
defendant  and  Eaton,  before  the  latter  became  a  bank- 
rupt, the  produce  of  the  consignments  made  by  him  to 
Rktli  and  Co.  were  to  be  appropriated  to  the  payment 
of  bills  of  exchange,  to  be  drawn  on  and  accepted  by  the 
defendant.  This,  therefore,  amounted  to  a  specific  ap* 
propriation  before  the  bankruptcy.  I  confine  myself  to 
this  point  alone,  because  I  think  it  wholly  unnecessary 
to  mention  the  others  adverted  to  in  the  course  of  the 
argument. 


Mr.  Justice  Park. — ^The  dates  at  which  these  trans- 
actions took  place  between  the  parties  are  material,  and 
clearly  shew  that  the  first  letter  written  by  the  defendant 
to  the  bankrupt  is  entirely  beside  the  present  question ; 
and  it  is  stated,  that  before  any  transactions  took  place 
between  the  parties,  Sadler  had  ceased  to  be  a  partner 
with  Rietti,  and  the  defendant  himself  bad  become  a 
partner  in  his  stead.  Goods  were  afterwards  consigned 
by  the  bankrupt  to  the  house  of  Rietti  and  Co.  of  which 
the  defendant  was  one  of  the  partners)  and,  as  such. 
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•he  allowed  the  bankrupt  to  draw  bills  on  him,  which  he 
accepted  on  account  of  the  consignments  made  to  his 
house.  This  case  appears  to  roe  to  steer  clear  of  all 
previous  decisions;  and  I  therefore  think  the  present 
action  is  not  maintainable  against  the  defendant. 


Mr.  Justice  BuRROUGH. — ^I  can  only  add  my  express 
concurrence,  as  I  am  clearly  of  opinion,  that  the  trBns- 
actions  between  the  bankrupt  and  defendant,  previous  to 
the  bankruptcy,  prove  that  there  was  a  specific  appro- 
priation of  the  goods  consigned  by  the  bankrupt  to  Rietti 
and  Co.,  of  which  house  the  defendant  was  one  of  the 
partners,  for  the  purpose  of  taking  up  the  bills  previoud? 
drawn  on  and  accepted  by  him. 


Judgment  for  the  defendaat. 
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Thornton  and  Others  r.  Fairlie  and  Others.  Wednesday, 

May  27tli. 

This  was  an  action  of  assumpsit,  which  came  on  for  trial  A.^  the  owner 
before  Mr.  Justice  Park,  at  Guildhall,  at  the  Sittings  after  o^  a  vessel, 
the  last  Hilary  Term,  when  a  verdict  was  found    for  at^Cafcui/iT'to^ 
the  plaintififs^  damages  £460.2,   subject   to   the  opinion  Le  carried 
of  the  Court,  on  a  case,  of  which  the  following  is  the  from  thence  to 
substance: — Prehn,  a  merchant  resident  at  St.  Peters-  i^Ygh   which 
hurgh,  waa  owner  of  the  ship  Patriarch,  which,  in  the  was  purchased' 

year  1815,  took  in  a  cargo  at  Calcutta,  to  be  carried  from  ^^  ^"  ^^^^^' 
\  cargo,  on  his 

thence  to  St.  Petersburgh,  the  ship  being  to  touch  at  account;  but 

B.  and  Co* 
advanced  £2^,000  towards  such  purchase,  and  bills  of  lading  were  made 
out  by  the  captain,  stating  the  cargo  to  be  shipped  by  B,  and  Co.  on  ac- 
connt  of  A.  to  be  delivered  at  St.  Petersbvrgh,  to  B.  and  Co.'s  order, 
or  their  assigns.  The  words  *'  he  or  they  payuig  freight,"  were  struck 
out  of  the  bills  of  lading,  which  were  indorsed  by  B.  and  G>.,  and 
transmitted  to  the  defendants,  their  correspondents,  in  London: — Before 
the  ship  sailed,  a  memorandum  for  charter  was  entered  into  at  Calcutta^ 
between  A.'s  supercargo,  and  the  captain,  whereby  it  was  agreed, 
that  the  ship  should  be  dispatched  with  a  cargo  for  St.  Peters- 
hurgh,  to  be  there  delivered  to  the  order  of  the  freigliter,  on  being  paid 
freight  at  a  certain  rate  therein  stipulated.  The  ship,  in  proceeding  on 
the  voyage,  was  lost,  but  part  of  the  cargo  was  saved  and  sold  with  tho 
assent  of  the  captain,  for  £13,000.  The  defendants,  as  i,|idorsees  of  tho 
ViUs  of  lading,  applied  for  the  proceeds  of  the  salvage,  which  had  been 
previously  claimed  by  the  plaintiffs,  as  agents  on  the  part  of  A.,  and  the 
captain  also  claimed  a  lien  thereon  for  pro  ratd  freicrbt,  on  which  the  de- 
fendants agreed,  by  letter,  (that  if  the  plaintifis  wouhl  cause  the  claims  of 
A.  and  the  captain  to  be  withdrawn),  to  be  accountable  to  them  as  the 
agents  of  A.,  for  whatever  might  appear  to  be  due  for  the  pro  rat6  freight 
the  ship  wa»  entitled  to,  agreeable  to  the  charter-party  entered  into  by 
A.\  supercargo  and  the  captain.  In  pursuance  of  this  agreement,  the^o 
claims  were  withdrawn,  and  the  defendants  received  the  amount  of  the 
salvage,  and  then  refused  to  pay  the  pro  rat/i  freight,  as  the  instnimcnt 
entered  into  at  Calcutta  was  merely  a  Memorandum  for  Charter,  and 
insisted,  that  there  was  no  consideration  for  the  defendants'  promise: — 
But  in  an  action  of  assttmpsit  for  non-psiyment  of  the  pro  ratd  freight 
under  the  agreement,  held,  that  the  plaintiti's  were  entitled  to  recover,  as 
the  defendants  were  aware  of  the  circumstauGOs  which  had  transpired  be- 
fore the  agreement  was  entered  into. 
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Portsmouth  for  orders.  Thb  cargo  was  purchased  on 
account  of  Prehn,  by  Embrey,  his  supercargo  and  agent, 
but  the  house  of  FairtiCf  Ferguson,  and  Co.,  of  Cal- 
cutta, advanced  the  sum  of  £9S,O0O,  towards  the  pur- 
chase thereof,  and  of  the  caigo  of  another  ship  belonging 
to  Prehn,  and  for  their  security,  bills  of  lading  of  the 
cargo,  by  the  ship  Patriarch,  were  UMule  out  and  signed 
by  the  captain,  as  being  shipped  by  Messrs.  FairUe,  Fer- 
guson, and  Co.,  on  account  of  Prehn,  to  be  delivered  at 
St.  Petersburgh,  to  the  order  of  FairUe  and  Co^  or  their 
assigns. 

The  words  **  he  or  they  paying  freight''  were  struck 
out  of  the  bill  of  ladmg  in  the  hands  of  the  defendants, 
and  also  out  of  the  duplicate  of  the  bill  of  lading  in  the 
hands  of  the  plaintiffs :  these  biUs  of  lading  were  delivered 
to  Fairlie  and  Co.,  and  indorsed  and  transmitted  by  them 
to  the  defendants,  who  are  their  correspondents  in  lAmdoa, 
and  carry  on  trade  under  the  firm  of  Fairlie,  Bonham^ 
and  Co.  Before  the  ship  sailed  from  Calcutta,  a  ''Memo- 
randum for  Charter"  was  entered  into  between  Fmbrey, 
the  supercargo,  and  Wrentmore,  the  captain  of  the  Pa- 
triarch, whereby  it  was  agreed,  that  she  should  be  dis- 
patched with  a  complete  cargo,  consisting  of  sugar  and 
cotton,  and  proceed  therewith  to  St.  Petersburgh,  and 
there  deliver  the  same  to  the  order  of  the  freighter,  on 
being  paid  freight,  at  a  certain  rate,  for  the  entire  caigo 
shipped  on  board  at  Calcutta,  on  the  vessel's  arriving  in 
Russia,  one  half  on  unloading  and  right  delivery  of  the 
cargo,  in  ready  money,  and  the  remainder  in  good  and 
sufficient  bills,  at  two  months,  payable  in  St.  Petersburgh. 
The  ship,  with  the  cargo  on  board,  arrived  at  Ports- 
mouth on  the  15th  of  March,  1816,  and  sailed  from 
thence  for  Antwerp,  for  orders,  on  the  18th  day  of  that 
month.  Tn  proceeding  to  Antwerp,  on  the  fiOlh  of 
March,  she  was  totally  lost  on  the  coast  of  Flanders. 
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A  part  of  the  cargo^  amounting  to  212  tons  and  up- 
wards, was  saved,  and,  with  the  assent  of  the  captain, 
taken  possession  of  hj  Messrs.  De  Les  Cluze,  merchants, 
at  Bruges,  who  immediately  sold  the  same  for  the  net  sum 
of  ^13,300.  In  Jpril  1816,  the  defendants,  as  in- 
dorsees of  the  bills  of  lading,  applied  to  Messrs.  De  Les 
Cluse  for  the  proceeds  of  the  salvage,  but  the  plaintiffs 
had  put  a  stop  thereon  on  the  part  of  Prehn,  the 
owner;  and  Wrentmore,  as  the  captain  of  Prehn,  claimed 
a  lien  thereon,  for  pro  rat&  frdght,  for  the  part  of  the 
cargo  so  saved.  On  the  12th  of  July,  1816,  the  follow- 
ing agreement  was  entered  into,  in  the  form  of  a  letter, 
addressed  bj  the  defendants  to  the  plaintiffs,  the  instru- 
ment entitled  '^  Memorandum  for  Charter  ^  not  bemg 
then  forthcoming,  and  the  defendants  then  being  in  the 
possession  of  the  bills  of  lading : — 

*' London,  12th  Ji//j^,  1816. 
^  Messrs.  R.  and  U.  Thornton  and  West, 

*'  Gentlemen, 
*'  In  consideration  of  your  handing  to  us  Captain  Wrent" 
mor^s  order  in  our  favour,  for  the  payment  of  the  pro- 
ceeds of  the  cai^o  of  his  late  ship  Patriarch,  and  also  a 
letter  from  yourselves  to  Messrs.  De  Les  Cluze,  with- 
.  drawing  any  claim  on  account  of  Mr.  Prehn,  of  St*  Pe- 
tersburgh,  we  engage  and  agree  to  hold  ourselves  ac- 
countable to  you,  as  the  agents  of  Prehn,  for  the  sum  of 
^4252  (or  whatever  may  appear  to  be  due)  for  the  pro 
rata  freight  the  said  ship  is  entitled  to,  agreeable  to 
charter-party  entered  into  at  Calcutta,  between  Embrey 
and  Wrentmore,  which  you  engage  to  produce,  and  which 
freight  Wrentmore  claims  against  the  said  proceeds ;  and 
we  also  engage  and  agree  to  pay  you  the  further  sum  of 
i£3896.  \\s.  9d.  being  the  difference  between  the  amount 
of  a  bill  of  exchange  for  £25,033.  8s.  3d.  drawn  by  Em- 
hrty  on  you,  and  another  bill  of  exchange  for  «£G87.  10s. 


1818. 


Thornton 
and  Others 

V. 

Fairub 
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also  drawn  by  JEmbry  on  yon,  and  die  sum  of  £30,000, 
insured  by  us  on  the  said  cargo,  after  deducting  the 
costs  of  the  insuraqce ;  and  we  hereby  agree  to  pay  joa 
the  said  sum  of  £4259,  or  such  sum  as  may  be  due  as 
aforesaid ;  also  the  further  sum  of  c£d896.  1  Is.  9d,  within 
three  months  from  our  receiving  the  proceeds  from 
Messrs.  De  Les  Cluze,  and  the  recovery  of  the  in- 
surance/' Signed  by  the  defendants. 

"  P.  S.  It  is  hereby  understood,  that  the  sum  of 
freight  above  mentioned  will  be  paid  to  you  within  three 
months  after  our  receivii^  the  proceeds  of  the  catgo,aod 
th^  sum  of  <£3896.  Us.  9d.  claimed  for  Mr.  Prehn^ 
within  the  same  period  after  the  insurance  is  recovered/' 


In  pursuance  of  this  agreement,  the  plaintiffs  pro- 
cured, and  handed  over  to  the  defendants,  Wrentmori^ 
order  in  their  favour,  for  the  payment  of  the  proceeds 
of  the  salvage  of  the  cargo  of  the  late  ship  Patriarck 
They  also  handed  over  to  the  defendants  a  letter  from  them- 
selves to  De  Les  Cluze,  withdrawing  any  claim  of  Prekn. 
By  virtue  of  the  above  order  and  letter,  the  defendants, 
on  the  «Oth  Juljf,  1816,  received  from  De  Les  Cluze  ibe 
proceeds  of  the  salvage,  amounting  to  the  sum  of  £\S,200. 
The  above  instrument,  entitled,  "  Memoranduni  for  Char- 
ter," was  the  only  instrument,  in  the  nature  of  a  charter- 
party,  entered  into  at  Calcutta,  between  Embret/  ana 
Wrentmore.  It  was  produced  by  tlie  plaintiffs  to  the 
defendants  on  the  5th  of  jFe6niafy,^1817,  and  the  present 
action  was  brought  on  tlie  2^d  of  May  in  that  year. 
According  to  the  rate  of  freight  specified  in  that  instru- 
ment, had  the  part  of  the  cargo  so  saved,  been  delivered 
at  St.  Petersburgh,  the  freight  thereon  would  have 
amounted  to  £5,102.  8s,  The  expence  of  forwarding  the 
same  from  Bruges  to  St.  Petersburgh,  by  another  vessel, 
would   have   been  £4S0.  Ss.,  leaving  the  sum  of  /4622 
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as  the  pro  rat&  freight  for  carrybg  the  goods  from  Ca/- 
cutta  to  Bruges. 

The  declaration  having  stated  these  facts,  and  set  out 
the  agreement  of  the  12th  of  July ,  18 16,  in  terms,  and 
averred,  that  the  plaintiffs  handed  over  to  the  defendants, 
JVrentmore^a  order,  as  well  as  the  letter  from  the  plaintiffs 
to  De  Les  Cluze,  and  that  they  had  produced  the  charter- 
party  to  tbe«defendants,  and  that  ^6000  appeared  to  be 
due  for  the  pro  rata  freight  the  ship  was  entitled  to, 
agreeably  to  the  charter-party,  that  the  defendants  had 
received  the  proceeds  of  the  cargo,  amounting  to  £30,000, 
and  that  three  months  from  their  receiving  the  same  had 
long  since  expired,  assigned  for  breach  non-payment  of  the 
sum  of  £6000  so  due  for  the  pro  raid  freight  the  ship 
was  entitled  to,  agreeably  to  the  charter-party.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  action 
could  be  maintained.  If  they  should  be  of  opinion  that 
it  could,  the  verdict  was  to  stand ;  otherwise,  a  nonsuit 
was  to  be  entered ;  and  in  either  event,  the  case  was  to 
be  turned  mto  a  special  verdict,  if  the  Coiurt  should  be 
pleased  so  to  direct. 


1818. 


Thornton 
and  Others 

Fairlib 
and  Others. 


The  case  came  on  for  argument  this  day,  when 


Mr.  Serjt.  Copley,  for  the  plaintiffs,  premised,  that 
their  claim  was  founded  on  the  agreement  entered  into  by 
the  defendants,  on  the  12th  of  July,  1816,  in  consequence 
of  which,  the  latter,  having  received  the  proceeds  of  the 
salvage  amounting  to  .£13,300,  were  bound  to  pay  the 
pro  rata  freight,  as  they  had  stipulated  to  do.  If  the 
plaintiffs  were  not  entitled  to  receive  freight,  still  they 
ought  to  be  left  in  the  same  situation,  with  respect  to  the 
money  in  the  hands  of  De  Les  Cluze,  as  when  the  agree- 
oient  was  made ;  and  although  the  claim  for  pro  ratd 
freight  could  not  then  be  ascertained,  as  it  had  been  since 
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calculated  to  amount  to  ^4622,  the  plaintiffs  were  clearlj 
entitled  to  recover,  according  to  the  express  terms  of  the 
agreement. 

Mr.  Serjt.  Best,  contra. — ^The     plaintiffs   must   be 
considered  in  the  situation  of  agents  to  Prehn,  and  if 
he  could  not  mauitain  the  action,  neither  can  thej.    The 
defendants  are  the  representatives   of  Fairlie,  Ferpaon^ 
and  Co,y  the  mortgagees  of  the  cargo  at  Calcutta ;  Prdrn^ 
being  the  owner  of  the  vessel,  purchased  the  cargo,  by 
borrowing  «£26»000  from  them,  to  whom  he  secured  such 
cai^o,   by  assignment    of  bills    of  lading,  making  such 
cargo  deliverable  to  the  order  of  Fairlie,  Ferguson,  ^ 
Co,,  or  their  assigns,  and  indorsed  as  being  deliverable 
to  the  order  of  the  defendants  in  London.     By  these 
bills  of  lading,  no  freight  could  be  paid  or  arise,  for  the 
mortgagor  could  not  compel  the  mortgagee  to  pay  freight. 
The  defendants*  rights  are  founded  on  the  bills  of  lading* 
The  mortgagees  shipped  the  goods  on  account  of  Prehf 
the  owner  of  the  ship,  and  for  whom  the  plaintiffs  are 
merely  agents.     The  words  ''  he  or  they  paying  freigfit,'* 
were  originally  struck  out  of  the  bills  of  lading,  and  the 
contract  being  by  way  of  mortgage,   the    goods  were 
carried   in  Prehn's  own  ship,  and  therefore  no  freight 
could  be  payable  to  him,  he  beii^  both  the  owner  of 
the  ship,  and  the  mortgagor  of  the  cargo,  and  the  defeo^ 
dants,    the  representatives  of  the  mortgagees.      If  the 
agreement  in  question  be  carried  into  effect,  it  will  be 
inconsistent  with  justice,  for  all  the  cargo  was  pledged 
to  the  defendants,  and  it  would  be   a  fraud  to  endea- 
vour to  get  £4252   back  again    from  them   as    mort- 
gagees, without    paying    them  the   debt.      No  part   of 
this    sum   could  be    claimed   as   freight,  or    under  any 
other  name.      The  Memorandum  for  Charter  did   not 
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amount  to  a  charter-party;  the  defendants  were  not  privy 
to  it,  nor  did  they  even  know  its  existence.  It  is,  in 
point  of  fact,  a  contract  made  by  Prehn  with  himself,  for 
E9fibrey  was  acting,  on  his  behalf,  as  supercargo,  and 
entered  into  a  contract  as  such,  with  ff  rentmore,  the  mas- 
ter of  the  ship ;  and  by  that  instrument,  Prehn  contracted 
to  pay  himself  freight.  That,  therefore,  cannot  amount 
to  a  charter-party,  but  is,  in  fact,  a  mere  executory  agree- 
ment to  get  back  part  of  the  value  of  the  cargo  pledged, 
for  both  Embrey  and  fVrentmore  must  be  considered  as 
agents  for  their  principal,  Prehn,  as  the  one  is  his  repre- 
sentative for  the  goods,  and  the  other  for  the  ship.  It  has 
been  alleged,  that  part  of  the  cargo  having  been  saved, 
Wrentmare  had  a  certain  claim  for /?ro  ra/a  freight,  but 
he  could  have  no  such  claim,  for  it  could  neither  be  pay- 
able by  the  bills  of  lading,  nor  by  the  Memorandum  for 
Charter,  as  it  is  as  unreasonable  that  freight  should  be  pay- 
able by  the  owner  of  a  ship  to  himself,  as  that  a  person 
should  make  a  lease  of  a  house  to  him9elf ;  and  yet  in  all 
the  counts  of  the  declaration  the  plaintiffs  have  alleged 
that  freight  is  due.  If  the  ship  had  performed  the  voy- 
i^e,  no  freight  could  have  been  payable,  for  Prehn  would 
not  have  paid  it  to  his  own  captain  at  St.  Petersburgh ; 
but  the  voyage  to  that  place  was  never  performed,  on 
which  event  alone,  freight  was  supposed  to  be  payable; 
and  yet  the  plaintiffs  allege,  that  they  are  entitled  to  a 
claim  on  the  cargo  for  pro  rata  freight;  that  might  have 
been  the  case  if  the  goods  had  been  taken  out  of  the  vessel, 
but  they  were  wrecked,  and  part  of  them  saved  and  sold  by 
De  Les  Cluze,  without  the  authority  or  consent  of  the  de- 
fendants. In  Hunter  v.Prinsep{a),  Lord  Ellenborough, 
in  giving  the  judgment  of  the  Court,  said,  that ''  If  a  ship 
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(a)  10  East,  394. 
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be  disabled  from  completing  her  voyage,  the  ship  owner 
may  still  entitle  himself  to  the  whole  freight^  by  forward- 
ing the  goods  by  some  other  means  to  the  place  of  des- 
tiuation;  but  he  has  no  right  to  any  freight  if  they  be  not 
so   forwarded,  unless  the  forwarding  them  be  dbpensed 
with,  or  unless  there  be  some  new  bargain  upon  this  sub- 
ject.     If  tlie  ship   owner  will  not  forward  them,  the 
freighter  is  entitled  to  them,  without  paying  any  thing 
for  them."     But  even  on  the  agreement  contained  in  the 
defendant's  letter,  the  plaintiffs   cannot  be  entided  to  re- 
cover,  for  there  was  no  cousrderation  for  the  engagement 
contained  therein,  which   is,  in  tact,  a  fraud  on  the  de- 
fendants, as  they  engaged  to  pay  pro  rata  freight,  accord- 
ing to   the  terms  of  a  charter-^purty  which  never  was  iu 
existence,  and  of  the  terms  of  which,  they  were  neces* 
sarily  ignorant.       Tliat   agreement,    therefore,  amounta 
to  nothing,  as  they  did  not  expressly  stipulate  to  pay 
^425Q,  but  VI  hatever  might  appear  to  be  due  under  the 
charter-party,  and   yet  the  verdict  has  not  been  taken  for 
that  precise   sum,  but  the  altered  sum  of  ^4622,  as  the 
pro  raid  freight  for  carrying  the  goods  from  Calcutta  to 
Bruges,  when,  in  pohit  of  fact,  nothing  could  be  due, 
unless  the  Memorandum  for  Charter  amounted  to  a  valid 
and  good  charter-party.     But  when  that  instrument  was 
produced  according  to  the  plaintiffs  engagement,  it  appear- 
ed diat  it  was  a  contract  with  Pre/m  alone,  to  whom  the 
«£26,000   had    been^  advanced   on   the    security  of  the 
consignment,     and    the    only  contracting    parties   were 
Jimbrej/,  his  agent,    and  Wrentmore,    his    captain.    It 
is,   therefore,  a  mere  nudum  pactum,  ex  quo  nan  aijitnr 
actiOf  for  the  mere   performance    of   an    act,  which  by 
law   a  parly   is  bound  to   perform,    is  not   a    sufficient 
consideration ;  as  in   Harris  v.  Watson  (a),  it  was  held, 


(fl)  Peakes  Ni.  PrL  Ca.  102. 
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dUt  an  iction  would  not  lie  at  the  suit  of  a  sailor 
00  a  promise  of  the  captain  to  pay  him  extra 
wages  in  consideration  of  his  dobg  more  than  the  or- 
dinary share  of  duty  in  navigating  the  ship,  because  a 
seaman  was  bound  to  exert  himself  to  the  utmost  in  the 
service  of  the  ship.  So,  in  SHlk  ▼.  Myriek  (a),  Lord 
ElUnborough  approved  of  the  decision  in  Harris  ▼•  TFof- 
son,  and  held,  that  if  in  the  course  of  a  voyage,  some  of 
the  seamen  desert,  and  the  captain  not  b^g  able  to  find 
others  to  supply  their  piace>  promise  to  divide  the  wages 
which  would  have  become  due  to  them,  among  the  re- 
nainder  of  the  crew,  such  promise  was  void  for  want 
of  conademtion; — ^So  there  was  no  consideration  in  this 
cue  for  the  ulterior  agreement,  as  the  defendant  stipulated 
to  pqp  pro  nU&  freight  according  to  die  charter-party 
enteredl  into  at  CalciUta^  which,  m  fact,  amonqted  to 
oodiing. 


1818. 


Thornton 
and  Others 

V. 

Fairub 
andOthenu 


Mr»ScgtCop/iy,  in  reply.F^Although  there  was,  in  pomt 
of  liMrt,  no  charter-party  entered  into  between  Embrty  and 
l^renlMOfe  at  Caieuiia,  still  the  Memorandum  for  Char<« 
ter  Was  equally  operative  and  binding  as  if  a  rq^ular 
charier-party  had  existed,  and  at  the  time  die  agreement 
was  entered  into  by  the  defendants,  they  were  perfectly 
aware  that  Embrey  stood  in  die  situation  of  agent  and 
sapercai^o  to  Prehn,  who  was  tlie  owner  of  the  vessel, 
and  that  fVrentmore  was  his  captain ;  for  the  bills  of  ex- 
dumge  weie  drawn  on  the  plaintiffs  by  Embr^  as  Prehn's 
qant  and  snperoaigo,  for  the  advances  made.  The  de- 
feMhnls,  therefore,  were  lully  aware  of  the  relative  si- 
tuadoos  of  all  the  parties  when  the  agreement  in  quea* 
tioB  WIS  executed,  and  on  which  this  action  is  founded. 


WOL.  11. 


(a)  2  Campb.  317. 
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attd  as  they  were,  im  fact,  cc^isant  of  the  respectWe 
rights  of  those  parties,  they  cannot  now  object  to  the 
instrument  execnted  by  them.  It  has  been  said  that  no 
fueight  can  be  due,  and  that  the  plaintiffs  have  claimed 
pro  rata  freight  in  their  declaration;  but  it  is  averred, 
that  it  became  due  as  per  agreement,  and  it  is  iromatenal 
whether  they  are  entitled  to  pro  rata  freq;ht  or  not,  as 
the  defendants,  by  their  agreement,  put  an  end  to  any 
dispute  that  might  have  arisen  at  Jniwerp,  otherwise  it 
m^ht  have  been  decided  by  the  law  of  that  country;  but 
immediately  the  contract  was  entered  into,  it  put  an  end  to 
all  previous  disputes,  and  could  not  now  be  abandoned  by 
the  defendants.  The  case  of  Hunter  v.  Printep  {a\  is  in- 
applicable to  the  present,  as  it  does  not  appear  here  that 
the  property  was  sold  without  the  consent  of  the  parties 
interested,  and  there  the  master  acted  contrary  to  ibe 
express  direction  of  the  owners.  As  the  precise  sob  for 
pro  rat&  freight  could  not  be  ascertained  when  the  agree- 
ment was  entered  into,  the  charter-party  was  to  be  re- 
ferred to,  not  as  affecting  the  rights  of  the  parties,  bat 
merely  to  fix  the  precise  sum  due  for  freight;  besides,  die 
biUs  of  lading  were  in  the  possession  of  the  defendants  at 
the  time  the  agreement  was  executed  by  them^  and  they 
were  therefore  perfectly  aware  of  the  rektive  situations 
of  the  parties,  as  well  as  the  circumstances  that  had  pre- 
viously taken  place. 


Lord  Chief  Justice  Gibbs. — ^This  is  an  action  of  as- 
sumpsit, brought  against  the  defendants  for  not  paying 
the  plaintiffs  certain  sums  of  money,  wiucb  they  say  the 
former  undertook  to  pay,  in  consideration  of  receiving 
the^  remains  of  a  cargo,  one  part  of  which   had  been 


(a)  10  Ea9t,  378. 
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lost  by  wreck.  Hie  facts  are  in  some  parts  of  ttie 
case  iDTolved  in  obscurity^  but  there  can  be  no  doubt  ^ 
whatever  as  to  the  relatite  rights  of  the  parties  in  the 
^eement.  Prehn  was  the  owner^  and  Wrentmore  the 
captain  of  a  vessel  at  Calcutta^  which  was  about  to  proved 
on  a  voyage  from  thence  to  St.  Peiersburgh.  The  state 
rf  affairs  at  that  time  was  known  to  the  parties  as  well 
as  the  (fiflkuhy  of  the  conveyance  of  goods,  and  it  was 
Abo  known,  that  in  order  to  carry  on  commerce,  it  was 
aecessary  for  die  apparent  owners  to  hold  property  in 
tnist  for  others.  In  result  therefore,  it  was  at  that  time  ai 
ipecies  of  dealing  that  did  not  occur  in  the  ordinary 
state  oT  commerce.  Before  the  ship  sailed  from  Calcutta, 
a  Memorandum '  for  Charter  was  entered  into  betweetf 
Wrentmore  the  captain,  and  Embrfif,  as  agent  and  super- 
targo  of  Prekn,  for  letting  her,  and  carrying  a  Cargo  of 
goods  from  Calcutta  to  St.  PeterAurgh,  to  be  there  de- 
fivered  to  the  order  of  the  freighter,  on  being  paid  freight 
as  therein  stipulated.  Fairlie  and  Co.,  of  Calcutta,  ad« 
vanced  £iSfiOO  for  the  purchase  of  the  cargo,  and  for 
their  security,  bilb  of  lading  were  made  and  sigued  by 
the  captttn,  by  which  the  goods  were  stated  to  have  been 
fllnpped  by  FairRe  and  Co.  on  account  of  Prehn,  de« 
Everable  to  them  or  dicir  assigns,  and  indorsed  and  trans-^ 
ferred  by  them,  to  the  defendants,  thdr  correspondents 
in  London.  There  was  no  requisition  on  them  to  pay 
freight,  the  words  ^  he  or  they  paying  freight  **  being 
struck  out  of  die  respective  bills  of  lading.  This  watf 
previous  to  the  existence  of  the  Memorandum  for  Char^ 
ter.  Under  these  circumstances,  the  vessel  proceeded  on 
her  voyage  to  St*  Petersburgh,  arrived  at  Pcfrtsmouth,  and 
tras  cast  away  on  the  coast  of  Flanders.  A  part  of  the 
cargo  was  saved,  and  got  into  the  possession  of  De  Le$ 
Clnze  and  Co.  who  sold  it  with  the  captain's  assent.  The 
defeudantsi  as  indorsees  of  the  bills  of  lading,  afterwards 
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1818.         applied  to  them  for  the  proceeds  of  the  salvagei  but  the 
Thornton     P'*"'^^'^^  ^^^  P"^  a  stop  thereon  on  the  part  of  Prehn, 
and  Others      ^s  owner^  and  Wrentmore,  who  claimed  a  lien  thereon 
V'  for  pro  raid  freight.      The  defendants,  therefore,  witli 

and  Others.  ""^^P^^'  ^^  ^^^^  interruption  to  their  claims,  were  obliged^ 
either  to  have  the  disputes  settled  at  JrUtfferp,  by  the  law 
of  tliat  country,  or  make  some  other  arrangement  to  get 
rid  of  these  diiBculties.  The  disputes  not  being  settled  at 
Antwerp^  they  entered  into  an  agreement  vrith  the  plain- 
tiffs, diat  if  they  would  remove  the  obstructions  made  by 
Prehn  and  Wrentmore,  as  to  their  (the  defendants)  re- 
ceiving the  proceeds  of  the  salvage,  they  undertook  to 
pay  a  certain  sum  for  pro  rata  freight,  as  well  as  the 
further  sum  of  i£S,896,  being  the  difference  between  the 
amount  of  a  bill  of  exchange  of  c£25,0Sd  drawn  by 
Embretf  on  the  plaintiffs ;  and  another  bill  for  «£6d7,  also 
drawn  by  him  on  them.  This  agreement  was  entered  into 
by  the  defendants  with  the  plaintiffs  in  writing,  and  is 
dated  the  12th  of  July,  181 6,  and  it  is  stated  in  the  case, 
that  tlie  defendants,  in  the  month  oi  April  preceding,  had 
applied  for  the  proceeds  of  the  salvage  as  indorsees  of 
the  bills  of  lading,  which  were  then  in  tlieir  possession. 
'^This  agreement  was  contained  in  a  letter  addressed  by  the 
defendants  to  the  plaintiffs.  It  does  not  therefore  appear 
to  me,  that  thq  former  have  any  reason  to  complain.  Tliis 
case,  therefore,  depends  entirely  on  the  agreement,  the 
effect  of  which  is  to  put  an  end  to  the  conflicting  claims 
as  to  the  produce  of  the  property  saved  in  the  hands  of 
Ve  Les  Cluze  and  Co.,  between  Embrey  and  Wrentmore^ 
for  pro  rata  freight,  and  the  defendants  as  indorsees  of 
the  respective  bills  of  lading.  They  might  have  re* 
sorted  to  the  laws  of  Antwerp,  and  contested  their 
rights  there;  but  instead  of  that,  they  came  to  an  agree- 
ment with  the  plaintiffs,  as  agents  of  Prehn  and  Wremi^ 
more,  '  that    if   they  would    cause  all  diflSculties,  to  be 
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removed,  they,  die  defendants,  when  they  had  received  the 
proceeds  of  the  salvage  from  De  Les  Cluze,  would  pay 
the  plaintiffs  certain  sums  minus  to  what  should  be  received 
by  them.      Can  it  therefore  be  contended,diat  this  is 
not  a  sufficient  consideration  whereon  to  found  such  a 
promise?    Both  the  parties  had  colourable  claims,  which, 
on  being  stated  to  De  Les  Cluze,  they  were  not  warranted 
to  pay  over  the  proceeds  in  their  hands  to  the  defendants, 
until  the  consent  of  the  other  parties  had  been  obtained, 
so  that  all  difficulties  might  be  thereby  removed.     The 
defendants,  in  fact,  purchased  their  right  to  the  salvage,  by 
undertaking  to  pay  certain  sums  to  the  plaintiffs,  which 
not  having  complied  with,  the  former  had  recourse  to  the 
present  action,  they  having  performed  every  thing  on  their 
part  which  they  stipulated  to  do.    Besides,  the  defendants 
received  the  proceeds  of  the  salvage  from  De  Les  Cluze,  out 
of  which  the  sum  in  questiou  was  to  be  paid  to  the  plain- 
tiffs.    Still,  however,  it  has  been  said,  that  there  was  no 
consideration  for  this  promise,  as  no  freight  was,  in  point 
of  fact,  due.    That  part  of  the  argument^  however,  tiiay 
be  left  untouched,  as  there  was  at  all  events  a  sufficient 
colourable  claim  to  freight.    The  agreement  has  entirely 
altered  the  previous  state  of  affairs  between  the  parties ; 
and  it  is  now  too  late  for  the  defendants  to  refuse  to  per- 
form the  promise  made  by  tliem.    It  has  further  been 
contended,    that  by  the  terms  of  tlie  agreement,    they 
merely  undertook  to  pay  such  freight  as  should  appear  to 
be  due,  agreeable  to  a  charter-party;  but  that  is  neither 
(he  meaning  of  the  agreement,  nor  the  intention  of  the 
parties.    Tlie  defendants  were  in  possession  of  the  bills 
of  lading  at  the  time  the  agreement  was  entered  into;  and 
by  the  language  in  which  it  is  couched,  they  fully  under- 
stood that  pro  rata  freight  was  payable.    The  only  ques- 
tion was  as  to  its  amount,  which  they  undertook  should  be 
ascertained    by  the  charter-party,    which    the    plaintiffs 
agreed  to  produce.    They  guessed  that  it  might  amount 
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to  ^4,252|  and  afterwards  stipulated  to  pay  pro  rail 
freight  according  to  the  charter-party,  on  its  being  pror 
duced  to  them  by  the  plamtiflFs.  With  respect  to  the 
difference  in  the  sums,  no  material  question  arises,  and 
I  think  the  plaintiffs  are  entitled  to  recover. 

Mr.  Justice  Dallas.— -I  am  of  the  same  opinion,  and 
I  rdy  principally  on  this  ground,  namely ,  that  at  the  time 
the  agreement  wms  entered  intq  by  the  defendant^  the; 
had  full  knowledge  of  the  relative  situation  of  the  parties, 
as  well  as  all  die  previous  circumstances,  and  that  % 
certain  sum  was  payable  for  pro  rat&.fm^U 

Mr.  Justice  Park  and  Mr.  Justice  3urr0I7OH  coq- 
curring. 

Judgment  for  the  Plaintiffii. 

Mr.  Serjt.  Lens  then  applied  for  leave,,  that  this  caie 
inight  be  turned  into  a^  special  verdict,  and,  on  a  snbse- 
guent  day. 

Lord  Chief  Justice  Gi^bs  observed,  that  i^  it  wai 
left  to  the  discretion  of  the  G>mt,  they  could  only  be 
warranted  in  granting  it,, if  they  entertamed  any  doubt  oo 
the  case,  which  they  did  not.  That  great  inconvenience 
might  arise  were  the  application  allowed,  as  it  was  ex- 
tremely difficult  for  parties  to  agree  on  the  precise  facts  to 
be  introduced  into  a  special  verdict ;  and  that  unless  Ibey 
agreed,  probably  no  special  verdict  would  be  setUed  at  alL 
That  the  Court  did  not  feel  themselves  justified  in  throw- 
ing obstacles  in  the  way  of  the  plaintiffs,  whom  they 
considered  as  so  clearly  entitled  to  recover,  and  io  the 
exercise  of  the  discretion  left  thefh,  they  were  of  opinion 
^at  tfiere  was  no  groui|d  for  the  application* 

Special  vefdict  infused.    . 
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Crafts  v.  Tbitton.  TTmrsday, 

May  2aUi. 

This  was  an  action  of  assumpsit  to  recover  the  sum  of  A.  bjindeu- 

£908.  8«.  lOd.,  stated  to  have  been  paid  by  tbe  plaintiflF  ^"^e  mort- 

Vc  X  -r         ^  ...        .  gaged  an  estate 

to  tbe  attorney  of  one  James  iMsey^   for  priDcipal  and  to  B.^  in  whicb 

laterest  due  to  him  on  a    mortgage;  and  which  sum  ^«  joined  as  a 
the  defendant  was  liable  to  refund  to  the  pkmtifl;  with  a^a  C.'g^e  a' 
interest  from  the    time  of  payment.     The  declaration  joint  bond  for 
contained  coonts  for  money  lent,  paid,  had  and  received^  ^  payment  of 
and  aba  a  count  for  interest.    At  the  trial  of  tbe  cause  vanced  by  B. 
before  Mr.  Baron  Grekam,  at  tbe  last  assises  at  Maid-  A.  afterwards, 
rfone,  it  appeared  in  evidence,   that  John  Crafts,  the  {jf^y^h  c"^^ 
plaintiflPs  brother,  in  the  year  1808,  became  the  pur-  wss  no  party, 
diaso*  of  an  estate  for  «£3£5.     That  by  indenture  of  sold  die  esUte 
Aree  parts,  dated  tbe  Sd  of  December  m  that  year,  be-  ^^  to  my*' 
tween  the  brother,  of  the  first;  the  plaintiff,  of  the  se-  B.the  snmad- 
cond;  and  Lasey,  of  the  tliird  part,    reciting,  that  the  !'?***'®^  ^^ 
brother,   having  occasion  for  £300,  had  applied  to  Lasey  ^^  coTenant- 
to  advance  the  same,  which  he  had  agreed  to  do  on  the  ed  to  indemni- 
estate's  bemg  secured  to  him,  and  that  the  plaintiff,  for  ^^*  ^^  ^- 
the  accommodation  of  his    brother,  bad  agreed  to  join  ment  tliereof. 
m  such  security,   it  was  witnessed,   that    in  considera-  I'*  beinp^  after- 
lion  of  ^300  paid  by  Lasey  to  the  brother,  the  hitter  on^fbr^^'ajmtnt 
demised  thp  premises  to  him  for  1000  years.    That  on  the  by  B.,  C.  ad- 
same  day,  the  plaintiff  and  his  brother  gave  a  joint  bond  ▼•need  ^o  D. 
to  Lasey,  by  way  of  collateral  securiiy,  in  the  penalty  of  ^^  ^^  j^  jj^^ 
i£600,  conditioned  for  the  payment  of  «£S00  and  interest  charge  of  the 
by  the  brother,  and  due  performance  of  the  covenants  in  S^\^?u^*"7^ 
the  indenture.    That  on  the  2()th  of  August,  181 1,  by  in-  ^^s  ^^t  en- ' 
denture  between  die  plaintiff's  brother  of  the  one  part,  titled  to  reco- 
and  the  defendant  of  the  other,  reciting  the  last  indenture;  ^^Q^^ac^Uwi  for"^ 
and  that  there  was  then  due  on  tlie  said  security,  £300  money  paid. 
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only;  and  that  the  defendant  had  cootracted  with  the 
plaintiff's  brother  for  the  purchase  of  die  estate  for 
£S25,  and  that  it  had  been  agreed,  diat  £^5  should  be 
paid  bj  the  defendant  to  die  brother,  and  the  remaiaiog 
jf  300  to  Las^,  in  discharge  of  die  said  mortgqp  se- 
curity; and  on  the  assigning  o?er  the  said  teim  of  1000 
y^ars  to  a  trustee  to  attend  the  inheritance  for  the  de> 
fendant,  it  was  witnessed,  that  in  connderation  of  the 
payment  of  those  two  sums  by  die  defendant,  the  plain- 
tiff's brother  demised  the  estate  to  the  defendant  in  fee, 
and  covenanted  against  all  incumbrances  eicept  the  nid 
mortgage  term  of  1000  yearsi  and  payment  of  the  said 
sum  of  ^300  by  the  defendant  to  Laay,  and  whidi  said: 
sum,  with  interest,  the  defendant  thereby  covenanted  with 
die  plaintiff's  brother  to  pay  Lcuey,  on  his  assigning  over 
the  residue  of  the  said  term  of  1000  years.  And  the 
defendant  further  covenanted  with  the  brother  to  in- 
demnify him  and  the  plaintiff  from  the  payment  of  the 
said  sum  of  «£S00,  and  the  interest  thereof.  It  was  fiir- 
ther  proved,  that  the  plabtiff,  on  the  26th  of  Jinu,  1816, 
paid  the  sum  of  £SOB.  6s.  lOd.  to  Laujf*s  attorney,  for 
principal  and  interest  due  on  the  said  mortgage  •  security, 
the  defendant  being  unable  to  advance  it,  on  beiiq^  re- 
quired by  Lasey  so  to  do ;  and  on  his  refusal  to  repay  this 
sum  to  the  plaintiff,  the  present  action  was  commenced. 
For  the  defendant,  it  was  objected,  that  this  action  could 
not  be  maintained,  and  diat  if  the  plaintiff  had  any  re- 
medy, he  should  have  sued  in  covenant,  because  in  the  deed 
entered  into  between  the  defendant  and  the  plaintiff's 
brother,  there  was  a  covenant  from  the  former  to  the 
latter,  for  indemnifying  bodi  him  and  the  plaintiff  against 
the  bond  and  mortgage  deed.  The  learned  Baron,  bow-r 
ever,  inclined  to  think  that  the  plaintiff  had  an  ifnques- 
tionable  interest  in  the  premises,  but  was  of  opinion  that 
no  evidence  had  been  adduced  of  a  promise  by  the  d^epd* 
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nt  to  pay  the  plaintiff  the  sum  in  question ;  that  the  mort-' 
gage  money  paid  by  the  plaintiff  to  Lau^s  attorney  could 
BOtbe  considered  as  a  debt  due  to  Lasey  from  the  defen- 
dant; and  that  when  the  brother  conveyed  the  equity  of  re. 
demptioii,  the  plaintiff  was  no  party  to  the  conveyance, 
be  dierefore  directed  a  nonsuit  with  liberty  for  the  plaintiff 
to  move  that  it  might  be  set  ande,  and  a  verdict  entered 
for  him  for  £30%.  8s«  lOd.^  with  interest  thereon  from 
1812^  deducting  the  property  tax  whilst  in  force. 

Mr.  Serjt.  Besi,  in  the  last  Term,  having  accordingly 
obtained  a  rule  nid, 

Mr.  Seijt  Lena  now  shewed  cause. — The  question  is, 
act  whether  the  plainttf  has  been  damnified,  bnt  whether 
the  present  action  for  money  paid  is  maintainable  or  not. 
He  had  another  remedy  by  suing  on  the  covenant,  and 
therefore  he  could  not  resort  to  the  present  action,  as 
there  the  law  would  not  raise  a  collateral  undertaking, 
winch  is  not  required  by  any  of  the  transactions  between 
the  parties.  Hie  condition  of  the  bond  alone  is  sufii- 
dent  evidence  to  shew  that  payment  was  not  to  be  made 
by  the  plaintiff,  but  his  brother;  and  therefore  the  nonsuit 
directed  at  the  trial  was  perfectly  right. 


1818. 
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Mr.  Seijt.  Bestf  in  fupport  of  the  rule,  observed, 
that  the  plaintiff  was  no  party  to  the  indenture  of  the 
26di  of  Ai^uit,  1811,  containing  the  covenant  by  the 
defendant  to  indemnify  him  and  hb  brother,  nor  was 
it  made  with  the  plamtiff,  but  with  his  brother  alone. 
He  therefore  could  not  have  maintained  an  action 
i^ainst  the  defendant  on  the  covenant  of  indemnity 
contained  in  that  deed;  and  as  he  paid  the  sum  in 
question  to  Lasey,  on  behalf  of  the  defendant,  he  is 
clearly  entitled  to  recoyer  it  back.  Tlie  defendant  cove- 
nanted to  keep  both  the  plaintiff  and  his  brother  iudemni- 
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fied;  tbe  remedy  of  the  plaintiff  therefore  9gtti»t  the 
latter  OMist  be  by  bifl  in  equi^,  b«t  he^  in  fact,  hu  oot 
been  damnified  in  the  remotest  degree,  and  thtiefen  so 
action  could  be  maintainable  by  Urn  ^aiml  die  deCndnt. 
TUd  plaintiff,  by  cammencii^  this  actioD,  has  adopted  thr 
■lost  convenient  and  diiect  conrse;  the  dsfendaot  ilooe, 
and  not  the  plaiiitiff,  onf^jt  to  hefe  paidXMy,  aati  tke 
only  ]q;al  obstacle  to  hie  recovery  is,  thai  a  rmcdj  of  s 
higher  nature  was  in  eaiBtenee  between  the  paitici^  bjf 
which  the  plaintiff  is  preduded  from  recoveriag  ia  w 
action    for  money  paid     If  his   brotber  had  psii  tbe 
money,  there  could  have  been  no  donbl^as  he  weaMhave 
been  entitled   to  recover  from. tbe  defendBOt aader tbe 
deed  of  indemnity,  or  if  the  pkuntiff  himself  had  bees 
a  party  la  that  deed,  all  doubts  would  butu  bam  r* 
moved.    But  the  nd^  that  a  secmil|f  of  »b||^ait»e 
exists  in  thiscase»  eannot  apply  to  the  pUndff,  kebdng 
no  partf  to  that  deed*    Wheie  a  party  has  asc^tsined  bs 
riglits^  and  fixed  on  the  mode  of  pioeeeding  to  estsbbb 
them,  be  must  follow  it    If  money  be  lent,  hs  has  a 
remedy  either  by  actioD  of  dsbt  or  assumpsit    So^  if  be 
baa  a  remedy  either  on  a  bond  or  eovenant,  he  mast  deci 
either  the  one.or  the  other  on  which  to  proceed ;— So  bere, 
it  is  clear,  thaf  the  ^aintiff  cannot  be  estopped  from  as} 
remedy  he  may  have,  and  therefore  this  action  sloae  i» 
maovtainable,  as  he  was  no  party  to  the  deed  in  which  tlie 
defendant  eovenanted  to  indemnify^    If  he  had  no  lenedy 
but  on  that  deed,  still,  as  he  vras  no  party  to  it,  he  stay 
now  claim  this  advantage,  and  bring  ma  notion  of  as- 
sumpsit, on  the  principle,  that  the  higher  security  cannot 
prevail  against  him.    He  was,  in  fact,  merely  a  aaretj 
for  his  brother,  mA  as  there  was  no  covenant  for  indem- 
nifying him  in  a  deed  in  which  he  was  a  party,  still  tbe 
]fetdlibn  of  mortgagor  and  moitgtigee  was  shifted  when  tbe 
plaintiff  paid  the  mooey  to  Las^  on  account  of  tbe 
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^fUehy  h  point  of  fact,  lie  was  compelled  to 
fuf,  iDnet  rid  of  bis  fonner  Kability  on  the  original  in- 
deocim  of  mortgtge  and  the  bond.    Thb,  therefofe,  ctei- 
not   be  considered  as  a  vokntary  payment,  nor  was  the 
plasntiff  boMid  to  wait  until  an  actioo  had  been  eom« 
meoced  either  against  ^him  or  his  brother  lor  non-payment 
of  tiie  principal  money  to  La$ey.    He,  in  fact,  applied 
for  k  to  the  defandant,  who  was  unable  to  pay  it,  and  if 
the  plaintiflf  had  not  paid  it,  be  would  have  been  lisMe  to 
an  action  at  the  -suit  of  LoMjr.    '^^  case  that  bears  the 
nettneat  resctaiblanoe  lo  the  present,  is  that  of  JEarol/ v. 
Partridge  (a),  where  the  ^oods  of  a  stranger,  on  the  pre- 
mieea  of  anoAer,  were  diltrained   by  the  landlord  for 
rent  in  arrear,  and  the  sHranger  was  obfiged  to  pay  the 
rewt  ta  redeem  them ;  and  it  Was  held,  that  the  stranger 
anight  moiniain  an  aetion  fcfr  money  paid  to  the  use  of 
the  original  lessees,  who  ware  bouittl  by  their  coeenant 
to    the  kndlesd,   although  some  of  them  had,  to  the 
knowledge  of  the  |>Iaiatiff,  before  he  (rfaeed  his  foods  on 
tbe  psomises^  msigntd  tbeir  intereat  to  one  of  their  eoi* 
leaaees,  who  was  in  tbe  eselusive  possession  at  the  tioile. 
So  bere,  the  deJcndent  wan  obliged  to  pay  Ltaey ;  the 
lilaintiff  was  beond  to  do  so  in  the  first  insunce,  and 
both  bang  in  point  of  dct  legally  Imund,  tbe  plainttflf 
peed  the  snm  iti  qeeatibn,  for  the  use  of  the  defendant. 
in  point  of  law,  therefore,  he  has  been  compelled  to  pay 
ibet  whidi  the  defendant  ought  to  have  paid,  atid  who 
heaTedsited  the  sole  faeneiit  of  the  payment  so  made  fajr 
tim  nhintiff  on  Ins  account. 
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IjMd  Chief  Jbrtice  6xBBa.~My  Brother  Bai  has  ar- 
wJth  grant  ingsntnlgr  and  perspicniiy,  and 
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given  the  greatest  possible  effect  to  it  bj  coofining  himidf 
to  its  material  points,  all  of  which  the  Court  fiilly  com- 
prehend;   but  still  it   may  be  proper  to    examine  and 
comment  on  its  different  branches,  to  shew  where  they 
agree  with  or  dissent  fiom  him.    The  plainti£f  ori^sllj 
became  surety  for  his  brother  for  £S00  to  a  penon  b; 
the  name  of  Lasey.    A  bond  was  also  given   as  a  col- 
lateral security  by  the  plaintiff  and  his  brother  to  Laseyy 
conditioned  for    the  payment    of  that  sum,   and  per- 
formance of   the   covenants    in   the  indenture.     In  that 
state  of  the  case  therefore,  if  the  plaintiff  had  been  called 
on  by  Loiey  to  pay,  he  would  have  been  bound  to  do  so 
as  (he  surety  of  his  brother,  who  wouM  then  be  answerable 
to  him.    I  am  inclined  to  go  along  with  my  Brother  BtU^ 
that  if  the  plaintiff's  brother,  as  the  owner  of  the  estate, 
stood  as  principal  debtor  to  Lmey,  and  placed  aootber  ia 
that  situation,  and  thereby  cast  the  duty  on  him  of  paying 
the  £300  as  principal,  which  he,  as  the  origimri  owner* 
nvas  liable  to  pay ;  or  that  if  the  plaintiff  bad  been  called 
on  to  pay,  and  had  paid,  when  the  dcleadant,  as  owner, 
should  have  paid  himself,  I  should  say  that  the  defendant 
had  placed  himself  as  a  substituta  ibr  the  plaintiff's  bro- 
ther, and  that  the  plaintiff  wM  thereby  become  surety  for 
the  defendant  instead  of  his  brother,  and  that  he  might 
^maintain  an  action  agamst  the  former  for  money  paid. 
That  however  suppose*,  that  by  some  previous  transaction, 
the  defendant  had  placed  himself  in  the  situation  of  the 
plaintiff's  brother  as  principal.     But  Hint,  is  not  the  ease, 
for  the  defendant  could  only  be  introduced^  as  principal, 
or  liable  to  Lasey  by  the  terms  of  the  conveyance  firooi 
the  pltfiotiff 's  brother  to  him.    It  should  have  been  tflated 
on  what  terms  the  defendant  was  to  be  introduced,  and 
what  obligation  he  was  under  to  pay  Lasey.    PeAaps, 
however,  in  point  of  fact,  there  needed  none ;  he  became 
a  purchaser   from    tlie   plaintiff's   brother,  b«t  it  was 
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agreed  between  the  partiefl,  that  he,  the  defendant,  abould 
pay  ^300  to  Laiey,  and  he  then  covenanted  with  the 
plaintiff's  brother  to  iodemnify  him  aa  well  as  the  plaintiff. 
The  only  branch  of  the  tramactions  between  the  parties, 
that  can  connect  the  defendant  with  the  previous  contract, 
is  the  conveyance  to  him  by  the  pbuntiff'a  brother,  in  which 
the  defendant  enters  into  an  obligation  by  deed  to  indem- 
nifj  both,  but  he  is  only  bound  by  a  specific  obligation  to 
the  brother  in  behalf  of  himself  and  his  surety,  and  there- 
fore the  plaintiff  must  either  be  confined  to  his  remedy 
against  his  brother,  or  bring  an  action  against  the  drfend- 
aot  on  the  covenant  in  the  name  of  his  brother ;  and  there- 
fore I  agree  with  the  learned  Baron  who  tried  the  cause, 
that  thu  action  is  not  maintainable. 


41t 


1818. 


Crafts 

V. 

Tritton. 


The  rest  of  tht  Court 


Rule  discharged. 


HuRRELL  V.  Wink. 


Thursday, 
Ma728tb. 


This  was  an  action  of  replevin  for  taking  the  plaintiff's  In  an  action  of 

goods.     The    defendant  avowed  the  taking  under  the  wplevibfor 

^  taking  the 

plaintiff's 
goods,  the  defendant  avowed,  as  oversper  of  the  poor,  under  the  43  EHx» 
by  virtae  of  a  warrant  of  distresa^  for  £104. 17«.,  doe  for  several  rates, 
one  of  which  was  quashed,  on  the  groimd,  that  tthe  plaintiff  was  not  an 
occupier  within  the  parish  where  he  was  rated : — Held,  that  as  one  of 
the  rates  was  quashed,  the  warrant  was  void,  and  that  the  precise  sam 
due  for  poor  rates,  should '  have  been  demanded  from  the  pLuutiff  pre- 
vioas  to*  the  issuing -of  such  warrant. 
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itiitiiis  of  tite  494  Sib.,  tt  otamer  of  the  po#r  of  Aefih 
litfh  of  Ri^Ugk.    Plea  Se  k^ufim.    vAi  tbe  Cinl  of  the 
oaiiM  iMfore  Mr.  B«w  fVoodf  at  Ike  iM  a«iM  for 
JSmu^  k  ttppoarcd  tlMl «  watnuit  ^  distrais  was  .graBted 
ifiaiiiat  ihe  fdamliff  oo  «he  0lli  of  Jcmmiy,  1817^  aad 
executed  on  Udi  on  tbe  IStb^ay  of  tbat  Monlh,  as  in- 
habitant or  occiipier  of  a  tmm  in  thefiariah  of  Rtf/Ugkf 
m  tbe  cooAty  of  Emx,  for  tbe  fiiai  ef  df  104.  17«.  Ale  for 
eeven  aeveral  ipoor«rajlia  and  aasetsmeoti.    Tbe  pbinttf 
•lipeaied  4o  the  hwt  qnartar  aeeaiens  fer  that  county,  oatbe 
fToond  that  he  was  not  aa  inbabitaat  or  oecypier  udlbiB 
thejiatoUi  of  Rayleigk,  and  on  the«pfaal'«  beiiv  calM 
oily  an  objection  was  taken,  on  tbe  greund  ibat  dietietioe 
was  insufficient  in  point  of  time  as  to  the  first  oia  fatea,  m 
the  statute  17  Geo.  2.  c.  38.  required  an  appeal  to  the  nat 
general  quarter  sessions^  and  as  ibe  warrant  of  dislrseii  w» 
executed  on  die  J  dth  oiJatmary^  being  only  the  day  before 
the  last  ^kter  sessions  for  Euex^  tbca^Mvas  not  even  suffi- 
cient time  to  give  notice  of  appeal  to  that  seasion,— -on 
which  the  plaintiff  abandoned  the  six  first  rales  meotioDed 
in  the  notice,  and  supported  such  notice  as  against  tbe 
last,  be  having  entered  his  appeal  at  the  next  session  after 
that  rate, — and  the  last  rate  was  quashed,  on  tbe  groond 
that  the  plaintiff  was  not  the  occupier.    Under  these  cb- 
cumstances  it  was  insisted,  for   the ,  plaintiff,  that  the 
warrant  of  distress  Was  void  on  ^  authority  of  the  case 
of  Milward  v.  Cqffin{a),  which  was  an  action  of  repfevin 
6n  a  distress  for  a  podt^t-raie,  and  Mr.  Justice  Gimld 
there  liaid  (ft),  that  it  bad  been  lairfy  and  candidlj  coa- 
ceded  in  the  aipunent,  that  where  a  warrant  was  to  levy 
ati  aggregate  sum,  composed  of  sevend  rates,  if  one  of  tbe 
rates  were  iU^gidp  tbe  whole  warrant  was  inaid.    Tkt 


(«)tSirfF.Bto.l3S0. {b)lbii.tm. 
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Jurj,  bowever^  fettOfl  a  verdict  for  the  defendant,  but  the 
learned  Baron  reserved  the  point,  as  to  the  validity  of 
the  wammty  for  the  opbion  of  the  Court. 

Mr.  Serjt.  Best  having,  in  the  course  of  the  last  Term, 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff  instead 
thereof, 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that 
in  Paickett  v.  Bancroft  (a),  one  warrant  of  distress  for 
the  amount  of  several  duties  imposed  by  different  statutes, 
each  giving  a  power  of  distress,  was  held  to  be  legal ; 
bttt  be  relied  mainly  on  Forty  v.  Imbtr  (&),  where  it  was 
established,  that  if  it  appear  that  less  rent  is  due  than  a 
defiBndant  haa  avowed  or  made  cognizance  for,  yet  he  is 
entitled  to  recover  for  so  much  as  is  due.  He  contended, 
that  a  distress  for  poor-rates  was,  in  strictness,  analogous 
to  a  distress  for  rent,  and  that  the  defendant  here,  having 
avowed  for  seven  rates  due,  stHI,  as  only  one  was  quashed, 
he  was  entitled  to  recover  for  the  other  six. 


1818. 


HURRBLtt 
WlKK, 


But  Lord  Chief  Justice  Gibbs  held,  that  in  this  case 
it  was  oedessary  that  the  sum  actually  due  from  the  plain- 
tiff for  pooM^tes,  should  be  demanded  previous  to  the 
levy,  and  that  it  was  distinguishable  from  a  distress  for  rent ; 
that  whatever  might  be  due  as  the  amount  of  rent,  might 
be  distrained,  and  that  although  a  laiger  sum  were  dis- 
trained for  Aan  was  actually  due,  that  the  lesser  might  still 
be  supported ;  as  if  a  distress  were  made  for  three  years 
rent,  and  two  only  were  due,  still  the  avowant  was  ^ntided 
to  recover  for  the  two.  So,  if  a  person  bring  an  action  for ' 
goods  sold  and  delivered,  to  the  amount  of  £lQOf  still' 

—  '-     ^  ^ 


(a)  7  Term  Rep.  367. 


-(0  e-East,  434. 
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he  may  only  be  entitled  to  recover  £40.  3ot  in  mtiier  of 
these  cases  is  a  precise  and  previous  demand  neceasai;, 
as  here,  where  the  party  distrained  on  is  entitled  to  know 
what  sum  is  actually  due  for  poor-rates,  previous  to  the 
issuing  of  the  warrant  under  which  the  levy  is  made. 


Rule  absoluts. 


IN  THE  EXCHEQUER  CHAMBER. 


Saturday, 
May  80th. 

The  plaintiff 
declared  in 
imdMiaiutaS' 
anmprii,  that 
the  defendant 
was  indebted 
to  him  for 
commission 
due  for  his 
having  guaran- 
teed &e  pay- 
ment of  goods 
sold  by  him» 
as  the  factor  of 
the  defendant, 
to  third  per- 
sons, and  at 
his  request: — 
Held  good 
after  verdict. 


Solly  v.  Weiss. 

(In  Error.) 

Thb  plaintiff  below,  havmg  declared  in  aiftmi{Mt^sguoit 
the  defendant  below,  in  the  first  four  counts,  for  work  tod 
labour  of  the  plaintiff  below,  as  the  fiactor  or  agent  of  the 
defendant  below,  in  selling  and  disposing  of  divas  goods 
and  merchandizes,  and  purchasing  and  shipping,  stowing 
and  keeping  the  same  in  the  warehouses  of  the  plaintiff 
below, — averred,  in  the  fifth,  that  the  defendant  bdow 
was  indebted  to  him  for  certain  commission  and  reward 
due,  arid  of  right  payable  from  the  defendant  bdow  to  tbe 
plaintiff  below,  for  and  in  respect  of,  tbe  plaintiff  bciow 
having  guaranteed  the  payment  of  divers  goods  nxl 
merchandizes  by  him  before  then  sold,  as  the  ftctorand 
agent  of  the  defendant  below,  to  divers  and  veiy  many 
persons,  and  at  his  request,  and  concluded  with  a  prooue 
of  payment  by  the  defendant  below; — ^there  was  also  a 
count  for  interest,  and  the  usual  m<iney  counts;  the 
defendant  below  pleaded  the  general  issue,  and  on  the 
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trial  of  the  caase,  the  Jury  found  a  verdict  for  the  plain- 
tiff below.  The  defendant  below  assigned  for  error, 
(among  odier  causes)  that  no  certain  or  8u£Bcient  con- 
sideration was  stated  in  the  fifth  count  of  the  deda- 
ratioDy  for  the  promise  and  undertaking  by  the  defendant 
below,  therein  supposed  to  have  been  made,  and  that 
that  count  was  wholly  insufficient  and  informal,  in 
not  stating  how,  or  in  what  manner,  or  to  whom,  the 
plaindff  below  guaranteed  the  payment  therein  mendoned, 
and  that  the  consideration  stated  in  that  count,  was  not 
safficient  to  support  the  promise,  and  that  it  was,  in  other 
respects,  too  general,  uncertam,  and  informal.  To  this 
there  was  a  joinder  in  error. 


1818. 


Solly 

V. 

Weiss. 


Mr.  Taddtff  for  the  plaintiff  in  error,  premised,  that 
it  was  a  clear  and  established  rule  of  law,  that  in  an  ac- 
tbn  of  indebitatus  asmmprit,  the  consideration  mnst  be 
eiecated,  and  not  merely  executory,  and  not  as  it  was* 
Kud  in  Hards  case  (a),  upon  mutual  promises,  nor  in 
any  case  but  where  debt  lies.  The  guarantie  being  a 
promise  only,  conld  not  amount  to  an  executed  con- 
nderation,  but  is  merely  an  executory  contract  to  se- 
cnre  payment;  the  contract,  therefore,  is  one  of  mutual 
promises;  and  the  commission  could  only  become  due 
when  it  was  execnted;  neither  does  it  appear  on  the 
face  of  the  declaration,  whether  the  guarantie  was  by 
deed  or  not,  which  was  necessary  m  order  that^it  might 
appear  to  the  Court  to  be  matter  whereon  an  assumpsit 
might  be  founded ;  and  although  in  Fowk  v.  Pinsacke  (6)^ 
where  the  declaration  having  stated  that  the  defendant  was 
indebted  to  the  plaintiff  for  a  premium  upon  a  policy  of 
insurance  on  sudi  ai  ship,  was  deemed  sufficient,  still  it 


(a)l&tt.2d.* 


VOL.  II. 


F  F 


-ib)  2  Lev.  163. 
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mmt  be  inferred  there,  that  die  policy  was  by  deed,  fio; 
in  Hibbert  v.  Courthope  (a%  it  was  beM  sufficient  if  the 
declaration  stated  generally  that  the  defendant  ivts  in- 
debted to  ftie  plaintiff  for  work  and  labour,  but  thtt  was 
not  after  verdict,  for  the  defendant  had  snffered  judgmeDt 
by  default ;  and  the  Coitft  there  said,  that  the  reason  why 
a  plaintiff  is  bound  to  shew  wherein  the  defendant  b  in- 
debted, is,  that  it  may  appear  to  the  Court  that  it  is  not 
a  debt  on  record  or  specialty,  but  only  on  simple  contract 
Here,  the  guarantie  might  be  by  deed,  and  it  does  not 
appear  that  the  commission  could  become  doe  until  tbe 
contract  was  executed,  or  that  the  plaintiff  below  wis 
entitled  to  commission  for  goods  sold  or  money  paid  it 
the  time  the  action  was  brought,  but  tliat  such  coounissioQ 
wins  only  to  become  due  to  him  from  the  terms  of  the 
gnarantie,— 4ie  therefore  insisted,  that  the  fifth  count  wis 
too  general,  apd  »that  the  declaration  could  not  be  sup- 
ported. 


Mr.  Campbell,  being  about  to  argue  for  the  defeodint 
in  error,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Girbs.— Hiere  can  be  no  doubt 
but  that  the  fifth  coimt  in  this  declaration  is  sufficient;— 
a  guarantie  is  an  undertaking  by  a  factor  to  make  him- 
self answerable  for  the  payment  of  goods  sold  by  him  to 
third  persons.  He  is,  therefore,  entitled  to  his  commis- 
sion immediately  on  effecting  the  sale.  It  is  stated  in  that 
count,  that  the  defendant  below  was  indebted  to  the  plain- 
tiff below  for  commission  due  to  the  latter,  for  having  gua- 
ranteed payment  on  a-sale  of  goods  made  by  him  as  factor 
or  agent.     We  cannot  presume  that  ibe  promise  to  gua*- 


(a)  Carth.  276. 
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rantj  was  by  deed.  The  case  of  Carruikers  v.  GrOf 
ham  (a),  is  precisely  in  poioty  and  this  fifth  count 
appears  to  be  founded  on  the  declaration,  as  stated 
in  that  case;  and  Lord  EUenbonmgh  there  held  (&)» 
that  it  was  clear  the  commission  was  earaed,  and  to 
be  paid  to  the  party  entering  into  die  contract  of  gna^ 
rande,  and  not  in  respect  of  the  event,  wbich  was  clearly 
coUaleral*  Aldiongfa^  therefore,  the  terms  of  the  gmn 
nulie  to  the  defendant  below,  are  not  stated  m  this  de- 
claration, still,  as  the  plabtiff  below  sold  die  go6ds  as 
hit  sgent  or  factor,  we  think  tbat  die  fifth  count  is  sup- 
portable, and  consequently  that  the  judgment  must  be 

Affirmed. 


1818. 

SOLLT 
V. 

Wbiss. 
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Monday,  .  u,^^^  ^  Thompson  and  Forman. 

June  IsL 

In  order  to  es-  Tris  was  an  action  on  tbc  case  for  the  infrii^emeot  of  a 
tablUh  the  va-  p^ient  granted  to  the  plaintiff,  on  the  £6lh  of  July,  1814, 
tent^o^  im-^'  ^^  **  ^^^  invention  of  certaia  improvements  in  the  meltiog 
provement  or    add  working  of  iron."    llie  declaration  contained  a 


discovery,  it     ^^  ^f  ^ounto  diaigina  the  defendants  with  thein&iiige- 

ahouid  state  in  •       i  ... 

substance  what  ^^^  ^^  ^®  invention  and  putting  the  same  m  practice  m 

is  set  out  in      whole  and  in  part,  in  a  variety  of  ways.    The  defendants 

and  if  it  be '     Justice  Dallas,  at  Westminster,  at  the  Sittings  after  die 

taken  out  for    |asi  Michaelmas  Term,  the  plaintiff,  in  his  specificatioo, 
more  than  is        ,    ,       , . .    .  •       i.  ■  •     ■   • 

strictly  the  in-  declared  his  improvements  to  consist  of  the  manipulatioiu, 

ventor'sown  processes,  and  means  thereinafter  described,  and  by 
improveinent  ^^^^  ^^  **^"  contained  in  the  several  sorts  of  slags  or 
or  for  dis- 
covery, when  it  is  merely  addition  or  improvement,  it  is  bad,  and  such 
invention  must  be  both  new  and  useful,  and  the  discovery  not  confined 
to  the  knowledge  of  the  party  making  it,  and  must  be  accurately  de- 
scribed in  the  speciijcation,  which,  ii  it  seek  to  cover  more  than  is 
actually  new  and  useful  vitiates  the  patent  Therefore,  where  the  plaintiir 
having  obtained  a  patent  for  "  The  invention  of  certain  improvements  in 
the  smelting  and  working  of  iron  :"— in  the  specification  described  the 
improvements  to  consist  of  various  processes  by  which  iron  contained  in 
slags  or  cinders  might  be  extracted,  and  by  the  admixture  of  mine 
rubbish,  be  converted  into  bar  iron,  and  that  by  the  further  application 
of  lime,  subsequently  to  the  operation  of  the  bkst  furnace,  the  qnalitj 
called  ^*  cold  short,"  might  be  prevented; — and  then  having  described  the 
combinations  and  proportions  of  materials  to  be  used,  the  patentee 
declared  that  he  hacl  discovered  that  lime  would  prevent  the  **  cold 
short"  in  iron,  and  render  it  more  tough  when  cold  : — It  having  been 
proved  at  the  trial,  that  iron  had  before  been  extracted  from  slags,  and 
that  the  application  of  lime  had  been  previously  discovered  to  re- 
medy the  *'  cold  short,"  and  that  the  defendants  kad^  not  worked  ac- 
cording to  the  plaintiff's  combinations,  proportions,  and  processes: — 
Held,  first,  that  the  patent  was  void,  the  invention  not  being  aeic  and 
useful;  and  Secondly,  that  there  had  been  no  infringement  by  the 
defendants. 
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cinders  produced  from  the  re6aerj  furnace,  the  fud- 
dling fumacei  and  the  balling  or  reheating  furnace^  and 
which  were  produced  in  consequence  of  the  operation  of 
rolliogy  or  by  any  treatment  to  which  the  crude  or  pig 
iron  of  the  blast  furnace  was  usually  subjected ; — ^in  or- 
der to  improve  or  alter  the  quality  of  the  same,  was,  by 
smelting  and  working,  made  or  brought  into  the  state  of 
bar  iron,  whether  only  one  of  the  said  several  sorts  of 
slags  or  cinders  were  used,  or  all  or  any  of  them  were 
mixed  together  and  used ;  or  whether  all  or  any  of  them 
were  compounded  with  iron  stones  or  iron  ores,  or  both 
of  them ;  or  whether  all  the  compounds  were  used  to- 
gether, or  only  one  or  more  of  them.  The  specification 
then  stated  that  the  invention  further  applied  to  bar  iron 
made  from  pig  iron  obtained  from  cinders  alone,  or  from 
the  same  pig  iron  mixed  with  other  pig  iron  obtained 
from  iron  ore.  The  plaintiff  then  declared,  that  his  im- 
provements further  consisted  in  the  use  and  application 
of  lime  to  iron,  subsequently  to  the  operations  of  the 
blsst  furnace,  whereby  that  quality  in  iron  called  the 
"  cold  short,"  from  whatever  substance  such  iron  might 
be  obtained,  was  prevented  or  remedied,  and  rendered 
more  tough  when  cold.  That  in  the  smelting,  he  used  a 
mixture  of  lime  or  limestone,  and  of  the  substance  in 
which  the  iron  stones  are  gjenerally  found,  called  miue 
rubbish,  whether  raw  or  calcined,  consisting,  by  weight, 
of  about  six  parts  of  good  limestone  to  five  parts  of  raw 
mine  rubbish,  which  mixture  he  applied,  together  with 
the  other  materials  operated  on  in  the  blast  furnace,  for 
the  purpose  of  producing  a  fusible  cinder;  and  that  the 
proportions  of  the  limestone  and  mine  rubbish  might 
be  varied  without  niaterially  impairing  the  beneficial  ef- 
fects thereof.  That  in  smelting,  by  the  usual  working  of 
the  blast  furnace,  all  or  either  of  the  sorts  of  the  said 
slags  or    cinders,  or   mixtures  or  compounds  thereof^ 
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X81fl^,  with  iron  ^tpnes  or  ore6,  when  such  slags,  &c.  or  com- 

^^^^.         pounds  were  known  by  assay  or  otherwise,  to  be  capsble 
„.  of  affording  crude  or  pig*  iron  to  the  amount  of  fifty  per 

Thompson     cent,  by  weight,  he,  in  ord^r  to  make  one. cliirgc,  used 
FORMAN       ««l»^«e"  cubic  feet  by  measure,  or  about  four  hnndred 
and  fifky  pounds  by  weight  of  coke,  and  from  three  hund- 
red to  four  hundred  and  twenty  pounds  of  the  slags  or 
compounds,  and   from*^  seventy  to  ninety-five  pounds  of 
raw  mine  rubbish,  and  from  one  himdred  and  rigkt)  to 
two  hnndred  and  fortj  pounds  of  limestone,  or  from  one 
hundred  and  ten  to  one  hUndred^and  forty-five  pounds 
of  lime,  whicKcharge  he  repeated  according  to  ike  usual 
manner  of  filling  and  working  the  bkst  furnace.   But, 
.  V  (hat  when  the  slags  or  compounds  which  were  know 
by  assay  to  contain  either  more  or  less  than  fifty  F 
cent,  by  weight,  of  crude  or  pig  iron,  it  was  necessary 
that    the   limestone  and  riw  mine  rubbish  should  be 
varied,  and  that  he  mixed  cither  of  the  sorts  of  slagJ, 
cinders,  or  compounds,   with '  raw   mine  rubbish,  if  ^ 
•    quired,  until  the  crude  or  pig  iron  contained  in  cither 
of  such  ail^ate  mixtures  should  amount  to  about  forty 
per  cent,  or  less,  and  then,  in  order  to  constitute  a  charge, 
he  took  from  either  or  both  of  such  aggregate  mixtures, 
from  three  hundred  and  fifty  to  five  hundred  and  fifty 
pounds  in  the  whole,  and  eighteen  cubic  feet  by  measure, 
or  about  four  hundred  and  fifty  pounds  by  weight,  of  coke, 
and  fluxed  the  whole,  by  adding  six  parts  by  weight,  of 
limestone  for  every  five  of  such  parts  of  the  raw  muie 
rubbish  as  might  have  been  used  for  the  purpose  last  be- 
fore mentioned,  and  added  so  much  more  lime  or  lime- 
stone as  might  be  known  by  assay  to  be  required  to  pro- 
duce a  fusible  cinder.     And  the  plaintiff  declared  thai  he 
made  the  several  sorts  of  crude  or  pig  iron  obtained  from 
the  said  slags,  cinders,  or  compounds,  into  bar  iron,  by 
puddling,    reheating,  and  rolling,  compressing  or  bam- 
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merii^  or  by  refining,  puddling,  rebttting  and  rolling, 
compressing  or  hammering,  whether  only  one  or  all,  or 
any  of  the  several  sorts  of  crude  or  pig  iron,  were  mixed 
with  iron  ore  or  iron  stone,  &c.  And  the  plaintiflf  fur- 
tfaer  declared,  th^i  he  had  discovered  that  the  addition  of 
lime  or  Ijinestone,  would  sufficiently  prevent  or  remedy 
that  quality  in  iron  from  which  it  is  called  ^cold  short ;" 
aod  diat  for  this  purpose,  if  the  iron,  from  whatever  sub- 
itance  the  same  might  have  been  obtained,  were  expected  • 
to  prove  cold  short,  he  added  a  portion  of  lime  or  lime- 
stone; or  of  the  other  substances,  of  which  the  quality 
nHi9t  be  regulated  by  the  quantity  of  the  iron  to  be  o]^« 
rated  upon,  and  that  the  lime  might  be  added  to  the  iron 
at  anytime  subsequently  to  the  reduction  thereof  in  the 
blast  furnace,  and  prior  to  the  iron  becoming  clotted  or 
coming  into  nature,  whether  it  were  added  while  the 
irou  was  in  the  refinery  furnace  or  in  the  puddling  furnace, 
or  both  of  them,  or  previous  to  the  iron  being  put  into 
either  of  tliose  furnaces*  And  the  plaintiflf  furtlier  de- 
clared, that  he  preferred  to  mix  or  add  m  the  refinery 
fomace,  about  fpom  one  fourth  to  one  third  by  weight  of 
the  crude  or  pig  iron,  which  had  been  obtained  froiii  the 
slags  or  ciuders,  with  three-fourths  or  two-thirds  of  the 
crude  or  pig  iron  which  had  been  obtained  from  the  iron 
stones ;  an<f  that  for  the  operation  in  the  refinery  furnace, 
he  added  the  lime  as  it  was  obtained  from  the  kiln,  in 
the  proportion  of  from  one-sixtieth  to  one  fortieth  part 
by  weight,  of  the  whole  weight  of  the  crude  or  pig  irpn 
intended  to  be  worked  in  the  fulnace ;  and  that  he  ap- 
plied about  one-half  of  the  lime^  together  with  the  crude 
oi*  pig  iron,  as  it  was  thrown  upon  the  refinery  fire, 
and  the  remainder  from  time  to  time,  during  the 
course  of  the  refinery  operation,  taking  care  not  to  suflfer 
the  slag  or  cinder  which  was  produced  to  get  too  thick, 
nor  endanger  the  stopping  up  of  the  furnace.    That  in 
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the  puddlmg  furnace,  he  further  added  lime,  in  the  pro- 
portions of  from  one-hundreth  to  one  eightieth  part  hj 
weight,  of  the  whole  weight  of  the  iron  in  the  fiifDsce, 
which  lime  he  previously  slaked  or  wetted,  to  preveat  its 
being  carried  off  by  the  draft  of  the  furnace,  and  thst 
he  applied  the  same  in  that  part  of  die  operation,  which 
was  known  to  workmen  by  the  term  ^<  drying  the  iroaf 
and  that  he  took  care  that  the  same  should  be  iniimately 
mixed  with,  and  minutely  disposed  through  the  iron,  by 
the  usual  operations  of  puddling. 

The  ordinary  mode  of  manufacturing  iron,  is  first  bj 
smelting,  by  which  the  metal  is  extracted  from  the  vahoni 
other  substances  with  which  it  is  combined.    This  process 
consists  in  the  reduction  of  the  nietaland  those  odier  ssb- 
stances,  to  a  state  of  fusion,  which  is  effected  by  the  ap- 
plication of  heat  to  a  mixture  of  iron  stone  in  which  die 
ore  is  contained,  with  coke  and  limestone  put  together  in 
proportionate  parts,  in  a  furnace  caUed  the  blast  furnace. 
The  metal  extracted  by  this  process  is  called  pig  iron, 
and  in  that  state  can  only  be  used  for  the  purposes  to 
which  cast  iron  is  applicable.      In  order  to  bring  such 
iron  into  a  fit  state  for  forgmg,  in  which  state  it  is 
called  bar  iron,  it  is  submitted  to  various  other  processes 
carried  on  successively  in  the  refinery  furnace,  by  which  it 
is  converted  into  |«fined  metal  and  slag  :  in  the  puddling 
furnace,  where  it  undergoes  the  treatment  of  rolling,  by 
which  a  still  further  quantity  of  slag  contained  in  the  in- 
terstices of  the  heated  metal  is  forced  out ;  and  in  the  ball- 
ing or  reheating  furnace,  when  the  iron,  while  hot,  is  passed 
between  grooved  rollers,  which  form  it  into  a  marketable 
shape  called  marketable  bar  iron,  during  which  latter  pro- 
cess, a  further  quantity  of  slag  or  cinder  is  separated 
from  it,   all  of  which  several  slags  or  cinders  contain  a 
.  considerable  portion  of  pure  metal. 
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On  the  part  of  Ae  phintiff,  it  was  proved  by  his  clerk, 
who  had  lived  with  him  twenty-four  years,  that  he  had 
nanabctured  bar  iron  from  shgs  in  considerable  quan- 
tities, according  to  the  specification,  and  that  it  had  been 
nniformly  approved  of,  and  applied  to  the  same  purposes 
as  bar  iron  was,  before  the  patent  was  passed ;  and  that 
previous  to  that  period,  there  were  heaps  of  slags  at  other 
iron  manufactories,    lying  as  refuse  or  waste,  and  that 
large  quantities  of   slags    had  been  thrown  away  into 
rivers  or  streams,  as  being  wholly  useless.    That  mine 
rubbish  was   the  earth  in   which    the  iron  itself   was 
originally  embodied,  and  that  before  the  patent,  there  was 
110  mixture  of  mine  rubbish  and  slags  made  for  the  pur- 
pose oi  producing  bar  iron,  and  that  in  order  to  prevent 
the ''coldshort,**  the  lime,  &c.were  used  in  the  several 
proportioes  as  set  forth  in  the  specification,  although  the 
quantity  was  at  times  varied  a  little,  but  that  the  propor- 
tions mentioned  in  the  specification  were  essential  to  the 
production  of  the  best  result.    That  he  had  enquired  at 
various  iron  works  in  different  parts  of  the  country,  by 
(he  direction  of  the  plaintiff,  whether  slags  had  been  ever 
converted  to  advantage,  and  invariably  found  that  attempts 
had  been  made  to  do  so,  but  that  they  had  always  failed. 
That  the  proportions  t>f  cinders  and  iron  stone  specified 
in  the  patent,  viz.  one  quarter  of  cinders  to  three  quarters 
of  iron  stone,  had  not  always  been  invariably  attended  to, 
as  sometimes  a  larger  proportion  of  the  one  or  the  other 
had  been  used,  and  sometimes  an  equal  quantity  of  each. 
A  person  by  the  name  of  Mushett,  proved  that  he  had 
superintended  iron  manufactories  for  twenty-five  years, 
and  described  what  quantity  of  pig  iron  was  necessary  to 
produce  a  ton  of  bar  iron ;  and  of  what  the  slags  and 
cinders  were  composed,  and  the  quantity  of  iron  contained 
in  each.     That  he  had  studied   chemistry,  and  written  a 
treatise  on  the  subject  of  iron ;  that  before  the  patent, 
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he  had  never  known  cinders  or  slags  to  have  be^n  applied 
to  any  useful  purpose ;  that,  bar  iron  was  generallj  liable 
to  ''cold  short;"  and  that  if  lime  were  applied  as  directed 
]by  the  plaintiff,  it  would  be  an  effectual  remedy  agaiostit; 
that  he  thought  the  applicaUon  as  specified,  was  eotiid) 
new,  and  that  the  specification  was  perfectly  intelligibk. 
He  also  stated  that  tlie  plaintiff's  discovery  consisted  not  in 
new  .articles,  nor  in  new  piinciples,  but  in  a  combioatioB 
of  principles  never  ezbting  in  that  combination  before,  but 
carefully  and  skilfully  united,  so  as  to  produce  the  al«  > 
leged   beneficial  result.     Three  other  witnesses  swore 
that  they  had  been  acquainted  with  the  manufacturiog 
and  smelting  of  iron,   from  twenty  to  thirty  years,  and 
that  they  had  never  known  bar  iron  made  from  shgs  or 
cinders,  before  the  pTaintiff's  patent  was  taken  out;  nor 
did  they  know  that  lime  was  ever  before  used  in  puddling 
and  refining,  in  order  to  prevent  the  ''cold  short ;''  and  that 
previous  to  the  (mtent,  slags  and  cinders  had  been  thrown 
away  as  an  incumbrance.    All  those  witnesses  proved 
that  the  modes  of  converting  the  slags  and  cinders  into 
bar  iron,  and  preventing  the  "  cold  short"  by  the  aff^lica- 
tion  of  lime,  were  new  to  them,  until  the  plaintiff's  pa- 
tent was  granted. — In  order  to  prove  the  infringement  bj 
the  defendants,  a  son  of  Forman  was  called,  who  proved 
that  he  superintended  his  father's   works;  that  tie  bad 
seen  the  plamtiff's   specification,  and   that  he  had  seen 
iron  smelted  according  to  it,  and  that  it  was  sufficient 
to    produce   the  effect  stated;   that  he    did  not  know 
whether    the   plaintiff's    discoveries    were    known    be^ 
fore,  but  that  since  the  specification  the  defendants  pre- 
served the  cinders;  which  they  did  not  do  previously,  and 
reduced  them  into  iron ;  that  they  mixed  theni  with  mioe 
rubbish,  and  so  mixed,  produced  pig  iron  from  the  sl^, 
and  that  in  the  subsequent  processes  they  applied  quick 
lime  to  prevent  "cold  short;"  that  ihey  did  not  work  by  ihe 
plaintiff '2i  specificfition,  as  they  used  about  one  hundred 
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and  twentieth  part  of  lime  to  the  \ihoIe  weight  of  pig 
iron  in  the  refinery  and  none  in  the  puddling  fuijpace ; 
that  they  used  one-eighth  of  cinders,  and  seven-eighths  of 
iron  stone;  and  that  they  had  made  use  of  slags'  in  the 
puddling  furnace  for  years ;  that  the  proportions  meMion- 
ed  in  the  specificatioQ  were  not  used  by  ^he  defendants, 
and  that  they  were  not  essential;  as  they  might  be  de-' 
parted  from,  so  as  almost  to  lose  sight  of  them ;  in  some 
parts,  the  proportbi]^s  Were  not  an  essential  part,  of  the- 
process,  as  they  varied  the  proportion  of  niiine  rubbish  as 
mixed  with  the  iron  stone  and  the  lime,  without  reference 
to  the  restriction Hn  the  specification;  that  they  once^ 
omitted  mine  rubbish  altogether,  ^pd  did  as  well  with- 
out it;  that  though  it  might  be  useful  it  was  no^  ne* 
cessary  when  the  mixture  was  of  cinder  and  iron  stone ; 
that  the  defendants  only  used  lime  in  the  puddling  furnace 
for  a  few  days, .  by  way 4K^  experiment,  and  found  it  un* 
necessary,  and  that  clunch  embraces  all  the  properties  of 
mine  rubbish. 


1818. 

Hill 

Thompson. 
and 

FO&MAN.. 


Por  th^d^feudants,  it  was  proved  that  slags  and  cin- 
ders had  been  used  in  the  blast  furnace  at  Mr.  IVi/khisons 
Bradley  works  in  Staffordshire,  more  than  forty  years 
.since,  as  he  was  at  that  time  short  of  iron  stone,  and  that 
be  wa^  in  the  habit  of  coItectii%  all  the  «alags  and  mipe 
rubbish  he  could  purchase,  to  apply  to  that  purpose;  and 
that  coke,  mine  rubbish,  Lancashire  or  Cumberland  ore, 
limestone,  and  puckstone,  which  is  also  called  clunch,  beitlg 
tliat  substance  which  lies  on  the  top  of  the  iron  stone,  and 
also  under  limestone,  was  then  used  by  him  to  convert  slags 
and  cinders  into  pig  iron,  which  afterwards,  by  undergoing 
diflferent  processes,  became  good  bar  iron.  It  was  further 
proved,  that  in  1 788,  at  the  Benthall  iron  works  in  Shrop* 
shire,  the  blast  furnace  was  used  to  get  iron  from  slags 
and  cinders  resulting  from  the  refinery  furnace,  and  that 
coke,  mine  ore,  ironstone,  limestone,  slags,  and  cinders,  were 
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pot  in^  and  that  an  article  called  poor  robin  was  siiak 
to  mine  rubbitb,  but  stronger,  and  that  this  alao  was  used; 
that  at  Brierley  in  Staffordshire,  slags  were  used  and  con- 
verted in  the  same  waj.  Other  witnesses  proved  that  cin- 
ders from  the  refineiy  furnace  were,  in  1792,  used  in  ihe 
blast  furnace  at  Benihall  works,  mixed  with  coal,  coke, 
iron  stone,  and  limestone,  and  that  poor  robin  was  gene- 
rally added,  from  which  good  bar  iron  was  ttltimatdi 
produced. 

By  another  witness  named  Norihatt,  it  was  proved  that 
slags  and  cinders  had  been  used  by  him  at  the  MUffidd 
works  in  Staffordshire^  in  1803,  in  the  blast  furnace,  to- 
gether with  coke,  iron  stone,  and  lime,  and  that  he  then 
knew  how  to  correct  the  quality  of  ^*  cold  short**  in  iron 
produced  from  cinders,  by  the  application  of  lime  m  the 
puddling  furnace;  that  he  had  learnt  it  from  only  one 
person  of  experience  at  those  works;  that  there  was  no 
ibvge  there,  which  would  have  been  necessary  if  the 
**  cold  short**  had  not  otherwise  been  prevented.  A 
Mr.  Robinson  proved,  that  in  1807)  he  made  various  ei- 
periments  at  Ketletf  works  in  Shropshire,  to  remedy  the 
''cold  short,**  and  that  he  used  limestone  in  the  refineiy,  and 
found  it  made  a  thicker  cinder ;  and  that  the  iron,  after 
going  through  other  processes,  was  tougher  than  it  would 
otherwise  have  been ;  that  the  addition  of  limestone  gate 
as  good  a  cinder  from  bad  iron,  as  could  be  produced 
from  good,  without  it ;  that  he  also  had  tried  quick  lime 
to  correct  **  cold  short,*'  but  found  inconvenience  in  osing 
it ;  that  he  had  also  applied  quick  lime  to  the  puddling 
furnace,  but  found  that  it  hurt  the  apparatus,  and,  during 
his  examination,  he  referred  to  a  book  containing  the 
nature  and  effects  derived  from  these  experiments. 


For  the  defendants,  it  was  insisted,  that  this  patent 
could  not  be  supported,  as  there  was  no  novelty  in  the 
invention,  every  part  of   tlie  manufacture   having   been 
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kfiovn  before,  and  that  the  mere  regulation  of  such  parts 
ivete  iasiifficieot;  that  it  was  necessary  that  the  patent, 
as  well  as  the  specification!  should  clearly  indicate  what 
ivas  claimed  by  the  inventor ;  that  the  patent  being  for 
^'certain  experiments  in  the  smelting  and  working  of 
iron/'  was  too  general;  and  that  as  the  plaintiff,  in  his 
specification,  had  churned  a  patent  for  a  mode  of  apply- 
iag  iime  to  prevent  '^  cold  short,"  it  was  too  vague,  equi- 
vocal, attd.ambigooas;  besides,  the  plaintiff  has  taken  his 
patent  for  too  much,  as  the  extracting  of  iron  from  slags, 
aad  the  application  of  lime  to  prevent  "-cold  short,"  were 
bodi  previously  known;  he  should  have  confined  himself 
to  his  particular  proportions  and  Klatives,  and  although 
he  may  inadvertently  have  gone  beyond  d&e  limits  of  his 
patent,  still  he  has  forfeited  all  benefits  to  be  derived 
under  k. 

The  learned  Judge,  having  summed  up  the  evidence, 
left  it  to  the  Jury  to  say,  whether  the  plaintiff  had  made 
oat  the  novelty  of  the  invention  or  improvement  for  which 
the  patent  was  taken  out,  viz.  to  convert  slags  into  good 
bar  iron,  and  prevent  the  *'  cold  short*'  by  the  application 
of  lime.  They  found  a  verdict  for  the  plaintiff,  dam;^es 
One  Shilling, 
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Mr.  Serjt.  Len$,  in  the  last  Hilary  Term,  obtained  a 
role  niii,  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered,  or  a  new  trial  granted : — First,  as  grounds 
for  a  nonsuit,  he  submitted,  that  the  plaintiff  had  taken  out 
his  patent  -to  a  far  larger  extent  than  he  was  warranted,  and 
duU  he  had  furiher  extended  his  specification  beyond  what 
he  was  entitled  to ;  for  he  therein  assumed  to  himself 
the  merit  of  having  discovered  that,  which  upon  his  own 
statement  and  his  own  evidence,  was  altogether  falsified, 
vi2.  that  the  application  of  lime  to  prevent  the  *'co]d  short" 
was  not  known  before  the  patent  was   granted ;  besides, 
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the  patent  itaielf  is  so  short,  that  it  claimssiiily  the  merit 
of  ceHain  improfements  in  the  siaelting  and  working  of 
iron,  leaving  the  whole  to  the  specificatioD,  where  the 
plaintiff  declares  that  he  has  ditcovertd  that  the  application 
of  lime  would  prevent  the  ''cold  short;''  that,  therefore, 
is,  of  itself,  an  objeoCion  to  the  essence  of  the  patent ;  stifl 
It  has  been  answered,  diat  die  plaintiff  claima  the  merit  of 
invention  of  certain  improvements,  and  therefore  that  the 
term  he  used  in  die  specification,  where  be  asaomed  in 
plain  terms  the  merit  of  the  discovery,  mnst  be.  comcied 
and  qualified  by  the  particular  nature  and  descriptioo 
of  that  which  he  claimed  in  his  patent ;  and  that  akhough 
he  declared  in  a  part  of  the  specification  that  he  ms 
the  inventor,  and  in  another  that  he  had  ducoveml  that  the 
application  of  lime,  &c.  wouldprevent  the ^'coM  shorC 
it  must  be  taken  contractedly,  vix.  not  that  he  Jiad  <&- 
covered  it  in  the  abstract,  but  only  so  much  as  amounted 
to  an  improvement,  foruhich  the  patent  had^Men  taken 
out;  still,  if  he  lias  done  this  inadvertendy,  th^  coott 
quence  is  the  same,  and  the  Court  is-  not  to  qndify  tbe 
effect  of  the  patent,  but  the  plaintiff  is  bound  to  pift  it 
in  such  a  form  as  the  law  will  support.  Sicondt^,  as  to 
a  new  trial,  he  insisted  that  the  verdict  was  against  eri- 
dence,  as  that  for  the  defendants  stood  by  itself  as  flob- 
stantive,  distinct,  and  uncontradicted,  viz.  that  die  im- 
provements claimed  by  the  plaintiff  were  not  a  new  dis- 
covery, as  Robinson  proved  that  he  had  applied  lime  at 
the  Kelletf  works  for  the  prevention  of  the  ^'ooldsbort^" 
in  1807,  and  it  was  also  proved  diat  slags  had  been  pur- 
chased by  Mr.  WilkiMon  many  years  ago  for  the  same 
purpose  to  which  the  plaintiff  now  applied  them.  With 
respect  to  mine  rubbish,  he  observed,  thai  although  it 
had  been  described  at  the  trial  under  the  names  of  clanch 
and  puckstone,  still  the  quality  was  nearly  the  same,  as  the 
one  had  been  calcined,  and  the  other  not.    He  mentbned^ 
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th^  Dr.  Jlikin,  m  his  Chemictl  Dictionary  (a),  published 
in  18079  observed,  that  ''  RiHman  says,  that  cast  iron, 
which  by  the  common  treatment  would  yield  cold  short 
bar,  may  be  made  to  afibrd  soft  malleable  iron,  by  fusing 
it  widi  a  mixture  of  equal  parts  of  lime  and  scoriae."  The 
plaintiff  therefore,  in  words,  has  claimed  die  benefit  of  a 
discovery,  when  he  intended  only  to  claim  it  as  an  im* 
provement. 
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.  The  Court  granted  the  rule,  principally  on  the  ques^ 
tion  whether  this  was  substantially  a  patent  taken  out  for  . 
a  discovery  or  an  improvement;  and  thought,  that  as  to 
that  part  of  it  that  applied  to  a  new  trial,  that  there  was 
sufficient  complication  in  the  case  to  have  it  discussed, 
without  aaying  whether  the  verdict  of  the  Jury  was  right . 
or. wrong,  and  were  further  of  opinion,  that  the  work  of 
Dr«  AUdn  should  be  considered  as  having  been  made  use 
of  at  the  trial,  both  for  the  plaintiff  and  defendants,  it 
haviif  been  referred  to  by  both,  although  it  was  not  for- 
mally admitted  in  evidence* 

In  the  last  Term,  Mr*  Serjt.  Besi  and  Mr.  Serjt.  Cop- 
ley  shewed  cause,  and  Mr*  Serjt.  Lens,  Mr.  Serjt. 
Vaugkan,  and  Mr.  Serjt.  Pell,  supported  the  rule. 

The  arguments  in  shewing  cause,  were  in  substance  as 
follows:  Although  the  principles  of  the  plaintiff's  patent 
might  have  been  known  before  it  was  taken  out,  and  the 
various  articles  contained  in  the  specification  previously 
asedi  still  the  combination  of  those  articles  in  a  series 
of  processes  altogether  new,  used  in  proportionale  parts, 
and   leading  to  one  end,  could  alone    produce  the   ef- 
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feet  for  whieh  the  patent  was  obtained,  viz.  the  novelty 
of  the  invention.    No  witness  for  the  defendants  proved 
that  these  combinations  had  ever  been  known  or  used  be- 
fore.   As  to  the  objection  that  the  patent  was  too  large, 
and  that  the  specification  embraced  more  than  the  pa- 
tentee was  entitled  to,  and  that  it  secured  to  him  a  mo- 
nopoly of  improvements  in  the  smelting  of  iron,  and  that 
he  claimed  an  entire  invention ;  whereas  it  was  mereljan 
improvement,  it  is  only  necessary  to  look  at  the  patent 
itself,  as  in  the  nature  of  an  agreement  between  the  pa- 
tentee and  the  public  at  large.    It  does  not  follow  that 
every  information  on  this  subject  must  be  gained  from  the 
specification; — general  knowledge  is  to  be  resorted  to, 
and  what  was  previously  known  as  to  the  art  of  smelting 
iron.    In  Harmar  v.  Pfayne(a)j  where  a  person  had  ob- 
tained a  patent  for  a  machine,  and  enrolled  a  specification, 
and  afterwards  obtained  another  patent  for  improveoieDts 
in  the  same  machine  in  which  the  grant  of  the  former 
patent  was  recited,  and  the  latter  patent  contained  the 
condition  that  it  should  be  void,  unless  the  specification 
particularly  described  and  ascertained  the  nature  of  the 
invention,  and  in  what  manner  it  was  to  be  performed: 
It  was  held,  that  a  specification  containing  a  full  descrip- 
tion of  the  machine  so  improved,   but  not  distinguish- 
ing the  new  improved  parts,  or  referring  to  the  former 
specification,  otherwise  than  as  the  second  patent  recited 
the  first,  was  a  performance  of  that  condition,  and  Mr. 
Justice  Le  Blanc  there  asked  (b),  **  That  supposing  the 
specification  had  merely  described  the  improvements,  such 
as   the  addition  of  a  screw  to  a  particular   part,   must 
not  the  party  still  have  referred  to  the  original   speci- 
fication, or,   at  least,   have  brought  a    full   koowlec^e 
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of  it  with  hiniy  before  he  could  understand  truly  how  to 
adapt  the  new  parts  described  in  the  old  machine  i  And 
Lord  Ellenborough  felt  impressed  by  that  observation, 
and  added,  that  "**  (a)  Reference  must  often  be  necessarily 
made  in  cases  of  that  sort|  to  matters  of  general  science, 
or  the  party  must  carry  a  reasonable  knowledge  of  the 
subject-matter  with  him,  in  order  clearly  to  comprehend 
specifications  of  that  nature,  though  fairly  intended  to  be 
made.''    Here,  smelting  iron  was  before  known,  but  the 
improvements  in  the  plaintiff's  specification  were   new, 
aod  every  individual  who  adds   to  the  general  stock  of 
knowledge,  is  an  inventor  pro  tantS.  Part  of  the  plaintiff's 
claim  is  for  the  prevention  of  the  ^' cold  short"  in  iron, 
and  the  specification  has  been  objected  to,  as  he  declares 
that  he  has  discovered  that  the  addition  of  lime  will  re* 
medy  it,  but  he  states  in  what  proportions  and  at  what 
times  it  must  be  applied.     But  the  main  object  and 
utility  of  the  patent  was  to  render  one^third  of  tlie  quan^^ 
tity  of  iron  contained  in  the  slags  or  cinders,  and  which 
was  before  entirely  lost,  into  good  marketable  bar  iron, 
by  certain  processes  and  means  which  were  all  combined 
to  one  end,  viz.  to  produce  good  bar  iron  from  that  con- 
tained in  slags ;  and  the  plaintiff's  claim  is  founded  on  the 
entire   combination  of  all  those  processes,  leading  ulti« 
mately  to  that  result.     If,   therefore,  other  persons  had 
previously  fused  slags,  or  remedied  the  ''  cold  short "  in 
iron,  it  would  not  affect  this  patent,  which  is  for  the  entire 
conjunction  of  all  those  several  processes.     Mechanical 
contrivances  are  analogous  to  the  present.    If  a  person 
combine  a  number  of  mechanical  inventions,  all  of  which 
have  before  existed  in  their  separate  state,  in  a  new  mode, 
so  as  to  produce  a  new  and  useful  result,  it  is  no  answer 
to  the  patentee's  claim,  that  detached  parts  of  those  in- 
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mentions  had  before  existed,  and  been  long  knovm.    So, 
if  a  person  claim   for  a    combination,  and  confines  his 
claim  to  the  combination  he  has  made,  so  as  not  to  in- 
clude  that  which  was  before  invented,  he  is  entitled  to  a 
patent  for  an  entire  combination,  not  interfering  with  the 
right  of  any  individual  to  practice  that  part  of  the  inven- 
tion which  had  existe<]  before  the  patent  was  taken  out 
So,  with  respect  to   chemical  compounds,  if  a  patent  be 
obtained  for  a  new  compound,  consisting  of  various  io- 
gredients  known  before,  the  patentee,  if  he  confines  his 
i;laim  to  the  combination,  is  entitled  to  a  patent  for  sndi 
combination ;  and  if  processes  be  combmed  in  a  new 
mode  for  a  new  result,  the  patentee  is  entitled  to  a  patent 
for  a  new  combination  of  such  processes.     In  Bouhou 
▼.  Bull  (a),  Mr.  Justice  Boiler  said,    that  *^  Mechanical 
and  chemical  discoveries  all  come  within  the  description 
of  manufactures :   and  it  is  no  objection    to  either  of 
them  that  the  articles  of  which  they  are  composed  were 
known,  and  were  in  use  before,  provided  the  compound 
article,    which  is   the  object  of  the   invention,  is  new.** 
In  Iluddart  v.  Grimslmw  (&),  which  was  a  case  of  a  new 
combination  of  old  materials.  Lord  Ellenborough  8aid(c), 
"  That  in  inventions  of  that  sort  and  every  other,  through 
the  medium  of  mechanism,   there  are    some  materials 
which  are  common,  and  cannot  be  supposed  to  be  ap- 
propriated in    the  terms  of  any  patent.     Tliere  are  coin- 
mon  elementary  materials  to  work  with  in  machinery,  but 
it  is  the  adaptation  of  those  materials  to  the  execution  of 
any  particular  purpose,  that  constitutes  the  invention, — 
and  if  the  application  of  them  be  new, — if  the  combina- 
tion- in  its  nature  be  essentially  new,«-~if  it  be  productive 
of  a  new  end,  and   beneficial  to   the  public,  it  is  that 
species  of  invention  which,  protected  by  the  King's  patent. 


(c)  2  H.  BL  487.— (6)  Daviei  an  Patents,  265.— (c)  Af.  278. 


IN  THE  FIFTT-KIGHTH   YBAR  OF  OBO.  III. 


439 


ought  to  continue  to  the  person  the  sole  right  of  vending 
it/'  What  fell  from  Lord  Chief  Justice  Gibb$  m  BoviU 
t.  Moore  (a),  is  dso  illustrative  of  this  principle.  His 
Lordship  there  said,  that  ^'  The  plaintiffs  went  on  to  say 
their  invention  consisted^  not  in  this  or  that  particular 
part^  of  which  their  machine  was  composed,  arbeing  new, 
but  in  the  conformation  of  all  the  parts  of  it,  the  no^ 
velty  consisting  in  that  conformation;  and  if  the  new 
cooformation  of  all  those  parts  was  of  the  plaintiffs  in- 
vention, then,  although  every  one  of  the  parts  was  old^ 
they  would  be  entitled  to  a  patent  for  a  machine  com- 
posed by  that  new  conformation  of  the  whole/'  These 
propositions  apply,  not  only  to  mechanical  and  chemical 
combinations  and  processes  by  which  beneficial  results  are 
attained,  but  to  this  particuhir  case,  as  the  oligect  of  thtf 
plaintiff's  patent  was  for  the  purpose  of  producing  good  bar 
lion  from  slags,  and  that,  by  a  combination  of  processes 
never  before  united  for  this  purpose  and  which  has  been 
iavented  and  claimed  by  him  in  his  specification,  as  the 
object  of  the  patent/  The  plaintiff  had  two  difficulties 
to  overcome ;  the  first,  in  the  fusion  of  the  iron  contained 
in  the  slag  or  cinder,  which  consisted  in  the  great  pro-* 
portion  of  iron  contained  therein ; — to  remedy  this,  he 
added  a  certain  proportion  of  mine  rubbish,  in  which  no 
iron  whatever  is  contained,  thereby  producing  a  new  com- 
pound or  iron  stone,  which  might  be  rendered  fusible 
without  destroying  the  machinery;  secondly,  to  correct 
the  *'  cold  sbort  "  quality,  he,  in  the  subsequent  processes, 
added  lime  in  modes  particularly  pointed  out,  and  at 
certain  stages  of  such  processes.  As  to  the  lime,  it  has 
been  objected,  that  it  has  been  used  before  for  the  pur- 
pose of  correcting  the  ''  cold  short,''  but  that  amounts  to 
nothing,  unless  it  has  been  used  for  the  purpose  of  curing 
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1618.         thft  <<  cold  short  '^  io  iixNi  pfoduced  from  alagB  and  ciiiders, 
jUj^j^         according  to  the  new  combination  produced  by  the  plamtiff. 
V.  As  to  the  passage  dted  from  Dr.  Jildns*  Chemical  Die* 

^^T^^^    tiooary,  there  is  nothing  to  shew  a  previous  knowledge  with 
FoRXAM.      req»ect.to  the  <'coId  short ''  quality  of  iron  being  affected 
bj  the  application  of  lime  alone,  but  by  a  mixture  of  equal 
parts  of  lime  and  soori« ;  but  the  plaiotifi's  daim  is  not 
for  curing  die  **  cold  short,''  but  for  an  improvement  in  the 
method  of  ejecting  this  operation  by  lune  only*     The 
modes  of  process  are  entirely  different^as  the  union  of  lime 
and  scorisft  were  not  used  for  the  same  purpose,  nor  for 
the  same  end,  as  the  application  of  lime  alone  m  this  spe- 
cification.   Aa  to  JRoAmiQii'a  evidence  it  will  not  affect 
the  plaintiff  in  the  slightest  degree,  as  it  merely  coo^ 
aisled  of  experiments  made  by  him  with  a  different  view, 
and  were  never  applied  to  iron  manufactured  from  slsgi. 
Mr.  Justice  Buller,  in  Boulton  v.  BmU  {a)t  obseived, 
as  to  Dolhnd^  patent,  '<  the  objection  was,  that  he  was 
not  the  inventor  of  the  new  method  of  making  object 
giasaea  in  acromatic  telescopea,  but  that  Dr.  Hall  had 
made  the  same  discovery  befisre  him;  hut  it  waa  heU, 
that  as  Dr.  HmU  had.  confined  it  to  his  closet,  and  the 
public  were  not  acquainted  with  it,  DoUomd  was  to  be 
considered  as  the  inventor."     That  does  not  affect  Buh 
bin9ori%  evidence,  for  bis  was  merdy  a  series  of  experi- 
mentson  the  application  of  lime  to  cure  '^cold  short,''  as 
applicable  to  iron  manufactured   from  iron  stone,  and 
not  to-  that  manufactured  from  slags  or  cinders,  which  are 
ahogether  cS  a  different  quality  from  that  produced  by 
the  former.    [Mr.  Justice  DaUas. — If  a  person  had  done 
precisely  all  that  is  specified  to  be  done  in  this  apecifica- 
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6oD,  topreveiit^^cdlddiort"  in  iron,  and  had  not  com- 
momcated  it  to  any  one,  coidd  he  be  prohibited  by  the 
patent  from  domg  that  which  he  had  done  before,  though 
known  to  no  one  bat  himself,  orcoulH  it  be  considered 
as  new,  if  pracitised  by  only  One  person,  but  not  com- 
in\inicated  to  thewo/ld?]  If,  as  iaTennant*8  case(a)p 
it  was  carried  on  in  an  extensive  manufactory,  and  com- 
municated to  woAoDtien,  and  had  been  practised  by 
pother  four  or  fire  years  before,  it  would  be  such  a 
practising  of  flie  invention  as  would  not  only  prevent  the 
party  from  obtaining  his  patent,. but  reserve  to  such  per- 
son the' exclusive  right  of  exerci^ng  the  invention  himself. 
But  it  inust  be  something  in  use  in  the  trade,  that  which 
a  man  philoeophises  on  in  his  closet,  is  not  a  use.  Here, 
however,  R^Hnson^B  was  a  mere  series  of  experiments, 
never  eommtmicated  to  (he  public,  lior  the  mtf nufatturer ; 
never  ap{flied  to  the  same  object,  and  the  processes  in 
which  lime  was  made  use  of,  were  not  the  same  as  the  plain- 
tiff's, for  the  particiflar  mode,  times,  quantities,  and  form 
b  which  it  was  to  'be  applied,  werfe  never  adopted  %y  any 
individual,  previous  to  the  granting  tUis  patent.  Although 
iron  produced  from  slags  might  have  been  smelted  before 
the  iiatent  was  taken  out,  still,  poor  robin  and  puckstone 
or  dandi  were  used  for  that  purpose,  but  not  mine  rubbish, 
which  •produced  the  combination  the  plaintiff  cliiims  as  his 
invention.  The  Jury  have  found  their  verdict  on  the  whole 
of  the  evidence,  and  were  of  opinion  fllat  neither  mine  rub« , 
biih  nor  lime  bad  been  used  for  the  particular  purposes 
to  which  the  plaintiff  had  applied  them,  and  that  this  waa 
a  new  and  useful  improvement  or  invention,  which  had  been 
infringed  by  the  diefendants  as  appeared  by  the  testimony  of 
the  BOD  of  one  of  tftem,  and  therefore  this  verdict  cannot 
be  disturbed. 
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ArguYYiQnts  in    support  of  the  nilc.r-The   patent  if 
too  large,   lias  introduced  nothing   new,    and  has  not 
been   infringed    by    the  defendants.     It  is    too   laige, 
because  the    plaintiff  has   stated  it   to  be  for   certain 
improvements  in  the  smelting  and  working  of  iron ;  that 
can  only  apply  to  general  improvements  by  which  the 
iron  ore  or   iron   stone  may  be  smelted,  but  the  object 
could  not  be   understood  from  the  patent^  to  apply  to 
obtaining  and   smelting  iron  from  slags  or  cinders.    It 
therefore  ought  to   be    confined    to   that  latter    point, 
and  that  the  introduction  of  lime  was  intended  to  core 
the  ''  cold  short "  in  iron  produced  from  slags  alone.    A 
patent,  which  bears  the  nearest  resemblance  to  the  present, 
was  passed  in  1801,  hj  Maithias  Koopsia},  which  was 
described  to  be  a  method  of  manufacturing  paper  from 
straw,  hay,  thistles,  waste  and  refuse  of  hemp,  fl^x,  and 
other  articles  fit  for  such  a  purpose.    In  1802,  another 
patent  was  taken  out  by  William  Plees,  for  a  mode  of 
manuiacturing  paper  for  various  purposes,  but  tbat  was 
wholly  different  from  the  one  obtained  for  extracting  that 
substance,  of  wfiich  paper  might  be  made,    from  those 
articles  which  had  before  been  thrown  away  as  uadesd. 
So  here,  if  the  plaintiff  had,  discovered  an  improvement 
in  the  smelling  of  iron  from  iron  ore  in  the  ordinaiy  way, 
his  description  woidd  have  been  right,  but  as  it  was  to  be 
applied  to  iron  produced  from  slags,  which  before  were 
considered  as  useless,  he  ought  so  to  have  stated  it    In 
Lord  Cochrane  v.  Smeihurst  (6),  the  former  took  out  a 
patent  for  a  method  of  more  completely  lighting  cities, 
towns,  and  villages,  and  the  patent  was  stated  in  the  de- 
claration to  be  for  the  said  invention,  to  which  one  objec- 
tion was  taken,  and  another  was  also  taken  to  the  specifica- 
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lion,  as  it  was  extended  to  ship  lights,  signals,  theatres,  &c. 
and  it  turned  out  in  evidence  that  it  was  nothing  more 
than  an  improvement  in  the  common  street  lamp,  and  on 
that  point  alone  Mr.  Justice  Le  Blanc  decided  (a), ''  That 
the  patent  could  not  be  supported,  as  it  was,  in  substance, 
for  an  improvement  in  street  lamps,  and  should  have  been 
90  taken."  So  here,  the  patent  is  too  large,  as  it  is  for 
improvements  in  smelling  of  iron  generally,  and  is  not 
confitied  to  that  extracted  from  slags  and  cinders,  and  if 
the  specification  merely  embraces  those  substances,  it  is 
more  narrow  than  the  patent,  and  therefore  cannot  be  sup- 
ported. Besides,  the  specification  is  defective  and  equivo- 
cal. There  is  no  new  combination  of  principles  to  produce 
a  new  beneficial  result.  Although  the  plaintiflTs  processes 
had  not  been  commonly  applied  before  the  patent  was  pas- 
sed, still,  if  the  same  result  had  been  previously  produced, 
the  patent  could  not  be  maintained,  for  if  the  effect  of  this 
combinatidn  was,  in  substance,  known  before,  it  is  imma- 
terial whether  the  articles  were  worked  in  a  mode  differing 
from  the  plaintiflTs,  or  not.  The  patent,  in  itself,  is  general, 
and  he  mast  rely  altogether  on  his  specification,  in  which  it 
is  necessary  that  novelty  must  exist  in  two  essential  points, 
viz.  in  extracting  iron  from  slags,  and  preventing  the  '*  cold 
short  quality,**  by  the  introduction  of  lime;  even  if  one  be 
altogether  new,  and  there  be  no  novelty  in  the  other,  the 
whole  must  fall  to  the  ground.  The  plaintiff  does  not 
declare  that  his  mode  is  new,  but  he  should  have  stated, 
that  he  claimed  an  improvement  for  the  prevention  of  **  cold 
short**  in  iron  extracted  from  slags  and  cinders,  and  then 
shewn  the  precise  mode  in  which  ijt  was  to  be  effected. 
He  has  claimed  an  exclusive  privilege,  and  if  lime  be 
hereafter  used  in  any  shape    to  prevent   ''  cold  short," 
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even  in  iron  stone  or  iron  ore,  it  will  i)e  an  iofringement  of 
the  patent.     Slags  were  known  to  contain  a  large  portioo 
of  iron  before  the  patent  was  granted;  but  the  difficulty  and 
expence  of  smelting  those  slags  was  so  great,  that  it  wai 
not  thought  of  sufficient  utility  to  do  so.     Bot  the  differ- 
ent ingredients  need  not  be  used  in  the  same  prq)ortioa8 
as  set  forth  by  the  plaintiff  in  his  specification,  as  the 
defendants  have  proved  that  it  answered  quitQ;as  well,  if 
not  better,  without  following  the  plaintiff's   restrictioiu. 
The  plaintiff  has  produced  no  actual  or  definite  improve* 
ment,  for  when  bis  combinations  were  discarded,  the  le- 
^ult  was  the  same.     Although  his  mode  might  be  bene- 
ficial, still  the  result  must  be  new.    The  evidence  addoced 
by  the  plaintiff  himself^  shewed  that  bar  iron  had  been 
Extracted  from  slags  previously  to  his  discovery ;  he  shouU, 
therefore,  have  pointed  out  the  precise  means  bywhidi 
he  had  discovered  that  slags  and  cinders  might  be  converted 
into  good  marketable  bar  iron.     If  be  had  confined  tfae 
introduction  of  lime  to  prevent  the  **  coM  short''  ia  tbe 
puddling  furnace,  it  might  have  been  a  new  and  meri- 
torions  discovery,  and  the  patent  should  have  been  cir- 
cumscribed to  that  point,  but  he  has  claimed  its  mtrodac- 
tion  generally  in  all  stages  subsequent  to  the  blast  fiiroace. 
It  has  been  said  that  this  is  a  new  combination  of  prin- 
ciples ;  if  so,  they  must  be  duly  Organized.    The  intro- 
duction of  mine  rubbish  is  not  a  combination  of  processes, 
and  the  improvement  for  the  introduction  of  lime  skouM 
be  oonfined  to  one  particular  stage  of  the  processes  sab- 
sequent  to  smelting.    It  appears  on  the  face  of  the  spe- 
cification, that  the  patentee  had  two  objects  in  view ;  the 
one,  to  extract  iron  latent  in  the  slag,  and  convert  it  into 
good  bar  iron;    the  other,    to  cure  the  ''cold  short" 
in  iron  generally,  by  the  applic^ation  of  lime,  and  this 
be  termed  a  discovery.     But  the  terms  of  the  specification 
are  far  larger  (ban  the  discovery,  for  he  was  not  the  fint 
discoverer  of  extracting  iron  from  slags^  and  coovertiog 
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it  into  tar  iroli,  tieitber  ww  he  tke  d)lkrover«r  of  the  mode 
of  curing  the  **  cold  short  **  by  the  appHcatton  of  lime.  The 
AiOest  extent  of  his  distovery,  as  applied  to  the  first 
brand],  was  the  mestaa  of  iniprovifig  the  fusion  in  the 
blast  ftiraace  by  the  additidn  of  mine  nMish ;  and  as  to 
the  second,  it  was  narrowed  to  the  dtscofvery  of  the  appli- 
cation of  lime  in  the  puddling  furnace.— ^On  both  points, 
tbereibre,  the  patent  is  iar  b/eyond  the  itrrention,  bat  even 
if  (hat  be  not  ttfe  case,  there  Was  no  infringement  by 
the  defendanfts  'by '  the  use  of  lime  in  the  puddling  fur- 
nace, to  wdich,  aldne,  the  fflaifirtiff  was  entitled.  If  he 
be  entitled  to.  his  .patent,  to  Are  extent  to  which  it  b 
taken  out,  slags  cannot  be  smelted  and  converted  into 
bar  Iron  by  others,  although  mirie  rubbish  be  not  used  in 
the  fiitit  instance,  neither  can  ''cold  sboit^'  be  cured  by 
the  application  of  Ume,  after  (he  iron  has  been  reduced 
ia  the  blast  furnace.  Neither  is  this  a  patent  Tor  a  com- 
bmation  of  processes,  as  to  render  it  so,  the  entire  com- 
bination inust  be  new.  The  only  process'  the  jdainftifF 
can  be  said  to  be  the  inventor  of,  is  the  application 
of  mine  rubbish  in  the  blast  furnace^  and  to  that  ^e 
patent  should  have  been  confined ;  and  as  to  curing  the 
''cold  abort,''  the  appliciition  of  Kme  should  be  restrained 
to  the  puddKng  furnace  alone.  At  all  events,  the  plain- 
tiff most  fiitt,  as  his  specification  claims  infinitely  mofe 
than,  by  (he  evidence,  he  was  proved  to  have  discovered. 
The  patent  in  BotAll  V.  jtfoore  (a),  was  fomided  on  a  com- 
bination of  processes,  a  great  part  of  which  were  contend- 
ed to  have  been  Icno^vn  and  nsed  before  by  a  Mr.  Heath" 
cote,  and  other  manufisK;turers ;  and  though  the  snbsequent 
stages  were  new,  the  Jtiiy  found  fhut  the  .patentee  liad 
partly  adopted  the  principles  of  Heaihcoie*B  invention, 
and  tbaft  having  in  his  patetit  taken  credit  for  more  than 
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he  was  tbe  ioventor  of,  be  could  not  austain  it.    Here, 
there  was  uo  combinatum  of  processes  in  tbe  iron's  flaw- 
ing through  tbe  several  fomaces,  nor  was  there  a  con- 
bination  of  ingredientSi  for  in  the  first  part  of  tbe  patent, 
mine  rubbish  alone  is  introduced  in  the  blast  furnace,  and 
in  the  second,  lime  is  onlj  introduced  in  the  puddling 
furnace,  although  its  effect  in  curing  the ''  cold  short"  was 
well  known  before.    He  therefore  has,  in  fact,  produced 
but  one  new  substance,  via.  mine  rubbish,  and  avaDed 
himself  of  the  old  process,  with  the  exception  of  tbe 
use  of  lime  in  tbe  puddling  furnace,  and  therefore  (he 
patent  cannot  be  explained  by  the  specification.    But  it 
is  far  from  dear,  that  the  defendant  was  the  first  dis- 
coverer of  the  use  of  mine  rubbish  in  the  blast  furnace, 
as  the  defendants'  witnesses  proved  that  slags  hadnotoolj 
been  smelted,  but  converted  into  bar  iron,  more  thanfortj 
years  since,  at  fVilldnson's  iron  works,  by  the  applicstkm 
of  Cumberland  or   Lancashire  ore,    mixed  with  other 
articles,  vix.  puckstone,  clunch,  or  poor  robin,  which,  if 
not  precisely  tbe  same  article  as  mine  rubbish,  still  tbej 
produced  the  same  effect     Even  if  it  were  not  so,  it 
would  merely  be  the  addition  of  a  substance  to  the  fora»er 
combination  m  use  before,  via.  to  create  a  greater  flow  of 
cinder.    The  passage  cited  at  the  trial  from  Dr.  JilMs 
Chemical  Dictionary,  goes  vitally  to  the  destruction  of  tbe 
patent  as  to  the  application  of  lime  to  cure  the  **  cold  short," 
as  the  word  ''scoria ''  clearly  means  the  slags  or  cinders 
obtained  firom  the  recrement  or  dross  throvm  off  in  the 
stages  subsequent  to  tbe  operations  in  the  blast  furnace, 
but  the  one  is  a  more  scientific  expression  than  the  other. 
Though  a  patent  may  not  be  strictly  construed  with  re- 
lation to  the  specification,  still,  either   the  one  or  the 
other  must  state  clearly  what  the  discovery  is.    Here,  no 
definite  or  distinct  otgect  is  presented,  to  which  such  dis- 
covery applies,  and  it  therefore  may  be  considered  as  a 
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patent  for  extracting  iron  from  tfa«  iron  stone  or  iron 
.ore,  and  converting  it  into  bar  iron,  and  for  the  cure  of 
the  '^cold  short  quality  "  of  iron  from  whatever  sources  ob- 
tained, by  the  application  of  lime  in  aD  its  stages  subse- 
quent to  the  blast  furnace :  therefore  it  is  much  too  general 
in  both  these  points,  and  the  plaintiff  is  not  entitled  to  the 
limited  merit  of  b^ng  the  discoverer  of  the  use  of  the 
application  of  min^  rubbish  to  the  construction  of  bar 
iron  produced  from  slugs,  nor  the  application  of  lime  in 
tbe  puddling  furnace  for  remedying  the  ''  cold  short." 

Cur.  adv.  vuU. 
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iMtd  Chief  Justice  Gibbs  having  been  absent  during 
tbe  aigomeut, — 

Mr.  Justice  Dallas  now  ddivered  the  judgment  of 
the  Court,  as  follows :— In  this  case,  it  will  not  be  neces- 
sary to  state  the  patent  at  large  with  tbe  specification,  or 
the  pleadiQgs  in  the  cause,  as  those  have  been  fully  ad-^ 
verted  to  at  the  bar,  in  the  course  of  the  argument  on 
each  side,  and  it  will  therefore  be  i^fficient  to  refer  to 
them  generally,  as  I  proceed.  The  declaration  in  sub- 
stance, charges  an  infringement  of  the  patent,  and  the 
Jury  have  found  for  the  plaintiff;  the  finding  involves, 
fint^  that  the  patent  is  valid,  subject  to  every  legal  con- 
sideration in  this  respect ;  and  secondly f  that  the  defend- 
ants have  worked  according  to  the  specification,  and  there- 
by infringed  the  plaintiff's  right;  tbe  last  point,  if  pro- 
perly found,  leads  to  the  other  consideration,  viz.  the 
validity  of  tbe  patent;  but  if  it  ought  not  to  have  been  to 
found,  then  the  validity  becomes  immaterial ;  for  whether 
the  patent  be  valid  or  not,,  signifies  nothing  in  this  parti- 
£:ijlar  case,  if  the  defendants  have  not  worked  according 
to  the  specification.  To  prove  the  infringement  of  the 
pateut|  one  witness  only  was  called ;  this  part  of  the  case 
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therefore  depends  eatirdj  upon  hb  tettimoagr ;  md  before 
adverting  to  the  evidmioe  ki  queslioo,  it  will  be  neco- 
sary  to  look  at  the  patent,  as  far  as  it  lelateB  to  ikii  psrt 
pf  the  subject.    It  has  not  been  contended  that  itiaipt- 
tent  introducing  iiito  use  any  One  of  the  articles  mentioBed 
therein,  tos  singly  and  separately  takeii ;  flM>r  could  it  be  lo 
contended,  fdr  the  patent  itself  ihews  ihe  contrary,  and  if 
it  (bad  been  a  patent  of  such  a  descr^>tion,  it  wonld  Inie 
been  iUbf^osaible  to  support  it,  for  slags,  as  well  as  nine 
rubbish  rind  lime,  had  undoubtedly  been  made  use  of,  be- 
fore ii  was  passed ;  but  it  is  said,  it  is  a  patent  for  com- 
binations and  proportions,  producing  an  effect  altogether 
new,  by  a  mode  and  prodess,  or  series  of  proeessei,  vor 
known  before;  or,  to  adopt  the  language  made  use  of  »t 
the  bar,  it  b  a  patent  for  a  combbation  of  processes  al* 
together  tue^r,  leading  to  One  end;--«d  this  being  the  na- 
ture of  the  alleged  disooverf,  any  use  made   of  any  of 
the  ingredients  sbgly,  or  used  in  partial  couAiaatioB, 
omittiqg  some,  and  making  use  of  all  or  some,  in  propor* 
^ns  essentially  different,    and  yet  producing  n  resdt 
equally,  if  not  more  ben^cial,  will  constitute  an  infringe- 
ment of  the  patent    It  is  scarcely  necessary  here  to  ob- 
serve, that  a  slight  departure  from  the  specification forthe 
purpose  of  evasion  only,  would  of  course  be  a  fraud  upon 
the  patent,  and  therefore  the  question  will  be,  whether 
the  mode  of  working  bj  the  defendssilB,  has  or  has  not 
been  essentially  or  substantially  dtflRmnt.    For  this  we 
must  look  to  the  evidence  of  Forman,  and  he  being  the 
shigle  witness^  by  his  testfanony  alone  this  part  of  the 
case  must  stand  or  fall.    It  may  be  'diflicalt  ^tirely  to  le- 
concHe  the  different  parts  of  his  evidenoe  with  eadi  other, 
if  his  answers  to  the  several  questions  put  to  him  be 
taken  separately  and  detached.    But  locking  to  the  re- 
sult, it  seems  to  be  clear.    On  the  pan  of  die  plaintiff, 
in  his  examination  in  chief,  be  proved,  tbat  before  (be 
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t>ateat  was  taken  out,  the  defendants  were  not  in  the  ha- 
bit of  making  use  of  slagy,  and  that  his  attention  being 
called  to  the  subject  by  the  patentee  in  the  first  instanqe, 
and  then  by  the  patent  itself,  he  has  since  uniformly  used 
them,  as  well  as  at  times,  mine  rubbisfa  and  lime  ;  and  be 
admitted  that  the  latter  ingredient  was  made  use  of  to 
prevent  the  ''  cold  short/'  which  he  also  allowed  was  a|id 
is  thereby  prevented ;  so  far,  therefore,  he  proved,  a  se- 
parate use  and  occasional  combination*  He  was  next 
asked  as  to  the  proportions  mentioned  in  the  patent,  whe- 
ther he  applied  the  lime  m  the  proportions  mentioned 
in  the  specification,  and  his  answer  was  a  direct  nega« 
ti?e.  He  was  then  asked,  whether  he  had  worked  accord- 
ing to  the  specification,  and  he  answered  he  had  not. 
Hedien  explained  in  what  respects  the  defendants  depart- 
ed from  it.  On  his  cross-examination,  he  said  the  propor- 
tions used  by  them  were  very  materially  different,  and  that 
the  proportions  in  the  patent  were  not  essential ;  tha^  it 
would  make  no  difference  fix>m  being  restrained  from  these 
proportions;  and  that  the  result  would  be  better  obtained 
by  materially  departing  firom  them,  indeed  by  almost 
losing  sight  of  them  altogether;  and  with  respect  to 
dags,  on  reconsideration,  he  stated  that  the  defendants 
hid  used  slags  before  the  patent,  in  the  puddling  furnace 
for  months  together.  As  to  mine  rubbish,  he  said  they 
varied  the  proportion,  and  found  by  experience,  that  the 
use  of  it  was  best,  without  reference  to  the  proportions 
and  restrictions  pomted  out  in  the  specification,  and  when 
ODutted  altogether,  the  result  was  best.  It  is  true,  he 
afterwards  stated,  that  this  was  done  when  he  was  absent 
irom  home,  and  that  on  his  return,  he  ordered  the  mine 
rubbish  to  be  restored ;  and  in  this  respect,  and  going  to 
^  single  point,  there  appears  to  be  an  inconsistency,  but 
atiO  as  the  case  stands  on  his  single  evidence  taken  alone, 
if  in  substance  an^  result,  it  proves  a  mode  of  working. 
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essentially  different  from  the  specification,  the  foundstioii 
of  the  plaintiff's  case  is  altogether  gone,  and  bis  patent 
is  Toid.     And  the  rule  ^is,  in  this  respect,  strict,  as  stated 
by  Mr.  Justice  Buller  in  the  case  of  Turner  ▼.  Winter,  in 
which   that  learned  Judge   expressed  himself    in    these 
words  (ju) :  "  Wherever  the  patentee  brin^  an  action  on  his 
patent,  if  the  novelty  or  effect  of  the  invention  be  disputed, 
he  must  shew  in  what  hb  invention  consists,  and  that  be 
produced  the  effect  proposed  by  the  patent,  in  the  man- 
ner specified.''    And  in  another  part  of  the  same  case,  he 
observed  (b)    ''  that  slight  defects  in  the    specificatioD, 
would  be  suflkient  to  vacate  the  patent;**  and  speaking  of 
degree  and  proportion,  his  remark,  as  applied  to  fusion, 
mentioned  in  that  patent,  is  applicable,  viz.  (c)  ^  as  to  fii- 
sion,it  was  said  that  the  public  were  directed,  in  the  words 
of  the  specification,  to  continue  the  heat  till  the  effect  was 
produced,  which  must  necessarily  lead  to  fusion,  thoogh 
fusion  was  not  expressly  mentioned,  but  that  that 'was  no 
answer  to  the  objection,  for  the  specification  should  bate 
shewn  by  what  degree  of  heat  the  effect  was  to  be  pro- 
duced,'' and  I  might  conclude  by  saying,  that  in  this  case, 
as  in  a  great  variety  of  others,  numerous  instances  may  be 
found  to  shew  the  strictness  of  the  law,  as  bearing  upon 
this  point,  viz.  either  of  omission,  or  of  superfluous  addition 
in  the  specification,  or  of  uncertainty  or  insufficiency  in 
quantities  proposed,  is  not  to  be  departed   from.    But 
further,  the  evidence  here  being  so  applied,  does  not 
confine  itself  to  this  point  only,  for  it  disproves  also  utility, 
as  far  as  depends  on  combination  and  proportion,  leading 
and  conducting  to  a  specific  result.     Neither  can  it  be 
justly  said,  that  having  made  use  in  the  instance  in  ques- 
tion, of  the  separate  mgredients,  or  some  of  them  par- 
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rially  combined^  is  a  use  made  of  the  invention  in  part, 
80  as  to  support  the  limits  adapted  to  such   partial  use, 
because,  as  it  has  been  already  observed,  and  will  more 
particularly  be  adverted  to  hereafter,  each  of  the  ingre- 
dients had  before  be^n  separately  made  use  of,  and  more 
or  less  ill  partial  combination,  and  for  this  specific  purpose, 
la  the  whole,  our  opinion  is,  as  to  this  part  of  the  case, 
that,  considering  the  evidence  ofForman  in  its  substance 
aud  result,  and  with  reference  to  the  peculiar  nature  of 
the  patent,  the  infringement  is  not  thereby  proved  : — And 
here  I  might  stop,  but  from  consideration  of  the  parties, 
it  may  be  proper  to  proceed  to  the  next  point  on  which 
the  rule  was  obtaiiied  as  a  ground  for  nonsuit,  nameljf, 
that  the  invention  claimed,  is  not  new,  and  this,  like  every 
odier  patent,  must  undoubtedly  stand  on  the  ground  of 
improvement    or  discovery ;    if  of  improvement,  still  of 
improvement ;  if  of  discovery,  for  something  altogether 
new,  and  the  patent  must  distinguish  and  adapt  itself  ac- 
cordingly.   If  taken  out  for  discovery  when  it  is  merely 
addition  or  improvement,  it  is  scarcely  necessary  to  observe, 
it  will  be  altogether  void ; — ^and  of  which  description  this 
patent  is,  it  will  be  sufficient  to  say,  novelty  and  discovery 
are  the  grounds  on  which  it  must  stand,  which,  if  known  and 
made  use  of  before,  the  patent  is  at  an  end.     Now,  with 
^ference  to  this  particular  case,  it  may  be  proper,  short- 
h  to  consider  what  novelty  and  discovery  are  deemed  to 
be,  and  when  I  say  novelty  and  discovery,  I  mean  to  dis- 
tinguish between  those  terms,  for  it  is  not  enough  to  have 
discovered  what  was  unknown  to  others  before,  if  the 
discovery  be  confined  to  the  knowledge  of  the  party  hav* 
ing  made  it,  but  it  must  have  been  communicated  more 
or  less,  or  it  must  have  been  more  or  less  made  use  of, 
>o  as  to  constitute  discovery  as  applied  to  subjects -of 
^is  sort.  The  case  of  Dollond  has  been  mentioned  at  the 
b^f,  and  TefinafU's  patent  for  bleaching  liquor,  and  they 
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Slaod  so  contrasted  as  to  illustrate  the  disUnction  to  wUdi 
I  allude.    In  Dollond  *n  case,  the  question  was,  who  wu 
the  true  inventor  within  the  meaning  of  the  statute  f  Hall 
had  made   the   discovery  in  bis  closet,  but  had  iie?er 
made  it  public,  and  on  this  ground  Dollond'B  patent  wu 
confirmed.    In  Tennant's  case  (a),  the  great  utility  of  the 
invention  was  proved,  and  the  gjcneral   ignorance  of  the 
bleachers  of  such  use,  till  after  the  date  of  the  patent  But 
on  the  other  side,  a  bleacher  near  Noitingham  deposed, 
that  he  had  used  the  same  means  of  preparing  bis  bleadi- 
ing  liquor  for  six  years  anterior  to  the  date  of  tlie  patent, 
but  he  also  stated  that  be  had  kept  his  method  and  se« 
cret  from  all  but  his  two  partners  and  his  two  senraub 
concerned  in  preparing  it,  and  in  addition  to  this,  a  difiereot 
conversation  was    proved  with  a  single  person,   which 
went  to  the  improvement  in  question;  under  these  cir- 
cumstances, Tennant  was  deemed  not  to  be  the  ioveotor, 
and  a  nonsuit  took  pl^ce.    So  in  the  case  of  jirkftrighi's 
patent  (b),  with  req>ect  to  a  particular  roller,  part  of  the 
machinery,  the  evidence  wa?,  that  Jrkwrigki  had  been 
told  of  it  by  one  Kay ;  that  being  satisfied  of  its  value, 
he  took  Kay  as  a  servant,    kept  him  for  two  years, 
employed  him  to  maloe  models,  and  afterwards  claimhig 
it  as    an  invention,    made  it   the  foundation   of  a  pa* 
tent.    The  same  fact  was  proved  )i8  to  a  crank,  which 
had  been  discovered  by  a  person  of  the  name  of  Ear- 
grave,  which  had  aTso  been  adopted  by  Jrhmgkt,  al- 
though made  use  of  in  a  degree  by  a  few ;  a  general  %- 
norance  with  respect  to  this,  was  proved  by  a  great  nun>- 
ber  of  persons  in  the  trade ;  and  Mr.  Justice  Bulltr  there 
stated,  although  all  this  were  true,  (that  is,  the  general 
ignorance  as  to  those  improvements,)  it  s^fi^d  nothing; 


(a)  DavmcH  PaienU,  489.- 


(6)  U.  137. 
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ihe  witnesses  on  the  part  of  the  plaintiff  not  having 
heard  of  it^  was  no  contradiction  of  previous  knowledge 
by  others,  and  previous  use."  The  close  application  of 
these  decisions  to  the  present  case,  will  appear  as  I  pro- 
ceed further ;  at  present  I  will  only  ask^  looking  at  the 
subject  in  question,  in  this  light,  is  the  plaintiff  to  be  con- 
sidered as  the  inventor,  be  it  improvement  claimed,  or 
be  it  altogethev  discovery?  And  this  leads  to  the  evi- 
dence in  this  respect. 

On  the  part  of  the   plaintiff,    several  witnesses  were 
examined,  on  whose  testimony  it  will  be  sufficient  gene- 
rally to  observe ;  they  proved,  that  of  whatever  description 
that  for  which  the  patent  was  taken  out  may  be  deemed,, 
it  was  in  substance  altogether  new  to  them.     One  witness 
in   particular  was  entitled   to    have    the  greatest  weight 
given  to  his  testimony,    I  mean  Mr.  Mushett ; '  he  had 
himself  published  a  work  on  the  subject  of  iron,  which 
bad  been  translated  into  the  different  languages  of  Eu- 
rope ;  he  had  studied  the  subject  as  matter  of  chemistry 
and  science;    his  work   was  received  every  where  as   a 
atandard  autliority,  and  further,  he  was  a   person   of  the 
greatest  and  most  extensive  practical  experience;  his  ac- 
count of  the  patent  in  question  was,  that  it  was  a  com- 
bination of    processes  known  before  separately,  but  in 
combination  new,  and  producing  a  beneficial  result.    So 
far  the  case  appears  upon  the  part  of  the  plaintiff  to  be 
strongly  proved.     But  first,  it  is  to  be  observed  that  the 
evidence,  be  its  strength  what   it  may,  is   merely  nega- 
tive.   The  ignorance  of  the  particular  witnesses  to  which 
1    allude,  may  be  perfectly  true,  consistently  with   a  per- 
fect knowledge  by  others  of  the  existence  of  those  ma- 
teriak  separately,  pr  in  combination,    and  in  a  degree 
oxare  or  less  extensive;  and  here  Tennant\   Dolbnd\ 
and  Arlcwright's  cases  apply,  beingi  in  this  respect,  and 
to  this  point,  precisely  similar. 
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But  hi  us  next  look  to  the  articles  which  constitute 
the  substance,  and  the  mode  directed  to  be  made  use  of 
on  the  discovery  claimed.    Taken  as  separate  ingredieDts, 
I  wUl  only  generally  say,  diat  of  slags  or  ciudera,  of 
mine  rubbish,  or  clundi,  of  lime  ia  variooa  ways,  and 
generally  considered  as  oonoected  with  the  working  of 
iron,  not  only  knowledge,  but  extensive  use   has  been 
proved,  and  this,  by  a  great  number  of  witnesses,  the 
evidence  being  all  on  one  side,  that  is,  positive  testimoaj, 
against  negative  testimony,  leaving  a  result  of  perfect  con- 
sntency.    I  come  next  to  combination  and  propoitions; 
but  first,  as  to  utility :— If  Farman's  evidence  is  to  gui^) 
and  by  his  testimony  the  plaintiff  must  succeed  or  fid ;  as 
to  woiking  by  the  8peci6cation,  he  not  only  proves  pro- 
portions departed  from,  but  combmation  varied,  and  a 
more  beneficial  result  produced,  and  yet  as  to  combina- 
tion or  proportion,  if  these  may  be  materially  departed 
from,  where  is  die  line  to  be  dmwn,  and  what  is  thece 
beyond  general  combination  in  a  patent  which  professes 
to  be  for  precise  and  specific  apportionment  and  appli- 
cation? and  it  will  be  recollected,  that  with  a  little  change 
of  ground,  as  urgency  required,  the  case  has  been  so  re- 
presented and  so  argued  at  the  bar.    Thus  much  of  slags 
and  mine  rubbishy  I  have  already  spoken  in  part  of  lime, 
but  of  (his,  though  not  the  sole,  yet,  as  it  seems  to  be 
the  most  material  object,  it  will  be  necessary  now  to 
speak  more  fully.    First,  then  consider  the  end  to  be  at- 
tdftned,  and  next,    the   proposed  means  of  attaining  it. 
The  purpose  for  which  it  is  intended  to  be  applied,  is  to 
render  bar  iron  more  tough,  by  preventing  that  biitlleness 
which  is  "  cold  short/'  which  renders  bar  iron  less  valu- 
able, and  the  means  of  prevention  stated,  are  the  appli* 
cation  of  lime.     In  wh^  way  then,  is  lime  mentioned  in 
the  patent  i    The  first  part  of  the  specification,  in  terms, 
alleges  certain  improvements  in  the  smelling  and  working 
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of  iroDr  during  die  operationi  of  the  blast  furnace,  and 
then  introdiicing  the  mention  of  lime,  it  states  that  the 
application  of  it  to  ironi  tubsequeDtly  to  the  operation  of 
the  blast  furnace,  wiU  prevent  the  quality  called  **  eold 
sbort***  So  far  therefore,  the  application  of  lime  is  in 
terms  daiflttd  as  an  iraproTemeot,  but  an  .improvement 
invented,  as  of  course  it  must  be,  and  nolhii^  is  said  of  any 
preyioui  use,  of  which  the  nse  proposed  is  averred  to  be  w. 
impeovement,  being  therefore,  in  aubstanoe,  a  dkim  of 
entire  and  original  discovery.  Tba  recital  should  have  been» 
supposi^^  a  previous  use  to  be  proved  in  the  case,  that. 
^  whereas  lime  had  been  in  part  but  improperfy  made  use 
of,"  and  so  suggesting  a  different  mode  of  application  and 
nse,  as  the  improvement  daioMd.  But  the  whole  of  the 
patent  must  be  taken  together,  and  this  objection  will 
appear  to  be  stronger  as  I  proceed.  And  here  again, 
looking  through  the  patent  in  a  subsequent  part  of  it,  the 
diKOvery  first  occurs,  and  I  wiU  state  the  terms  made  use 
of  in  tfaia  respect ;  ''And  X  do  further  declare  that  I  have 
discovered  that  the  addition  of  lime  will  prevent  that  qua- 
Ikf  m  iron  from  which  the  iron  is  called  ''  cold  short,''  and 
will  tender  such  iron  more  tough  when  cold;  and  that  for 
Ibis  purpose,  I  do  add  a  proportion  of  lime  or  limestone, 
to  be  regulated  l^  the  quantity  of  iron  to  be  operated 
upon,  and  by  the  quality  of  the  iron  to  be  produced,  to 
,  be  added  at  any  time  subsequently  to  the  reduction  in  the 
blast  furnace,  and  this,  from  whatever  substance  die  iron 
biay  be  produced,  if  eipeeted  to  prove  ''cold  short." 

Now  this  appears  to  be  notlnng  short  of  a  ckim  of 

discovery,  in  the  most  extensive  and  amlimited  sense,  of 

the  effect  of  lime  applied  to  iron  to  prevent  brittleness, 

Hot  qualified  and  restrained  by  what  follows  as  to  the  pre- 

leraUe  mode  of  applying  it  under  various  circumstances, 

^nd  therefore  rendernig  the  patent  void,  if  lime  had  been 

^siade  use  of  for  the  purpose  before,  subject  to  the  quali* 
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ficstion  of  applying  it  subsequeudy  to  the  operations  m 
the  blast  funiace.     How  then  is  the  evidence  in  this  re- 
spect? And  first,  as  to  the  work  so  often  referred  to,  if 
in  substance  it  informs  the  public  of  what  the  specifies- 
tion  in  the  patent  professes  to  do,  this  will  nndoubtedlj 
be  the  first  discovery;   as  b  Arkwrighi*B  case  it  wbs 
agreed,  that  a  book  produced,  printed  and  publisbed  pre 
▼ious  to  the  patent,  constituted  the  discovery  so  as  to  ne- 
gative invention  by  the  patentee.     One  passage  it  will  be 
suflicient  to  read,  ''  Rinman  says,  that  cast  iron,  wUch, 
by  tlie  common  treatment,  would  yield  cold  short  \m, 
may  be  made  to  afford  soft  malleable  iron,  by  fiisii^  it 
with  equal  parts  of  lime  and  scoriae ; — of  scoriae,  I  need 
not  say  they  are  produced  by  tlie  operation  of  the  blast 
furnace,  and  lime  is  proposed  in  combination  with  them. 
Here  then  is  a  ''  cold  short  "^  stated  to  be  prevented  by  die 
appUcntiou  of  lime  subsequently  to  the  operation  of  the 
blast  furnace,  and  in   this  view  of  the  subject,  notliing 
turns  upon  precise  proportion,  being  a  claim  of  diacoveiy 
generally;  this  book  was  puhWAed  in  England  in  \B07, 
and  the  plaintiff's  patent  taken  out  in   1816;  in  effect 
therefore,  this  completely  negatives  the  noyelty  of  the  al- 
leged discovery,  but  look  to  the  other  evidence  of  ac- 
tual previous  use  in  various  instances   iu  this  countij. 
I  will  shortly  state  part  of  it  only,  thef  whole  being  con- 
sistent in  this   respect :— One  of  the  witnesses,  Norlhallf 
was  asked   the  question,  going  back  many  years  before 
the  patent,  **  Did  you  know  how  to  "prevent  the  quality  of 
'  cold  short  *  in  the  iron  produced  from  the  dnder^  His 
answer  was,  by  the  application  of  lime  in  the  puddling  fur- 
nace.    Now,  the  puddling  furnace  is  one   of  these  stages 
in  which,  by  the  express  words  of  the  specification,  the 
lime  for  this  purpose  is  to  be  applied ;  but  this,  he  added, 
**he  heard  from  one  person  only,**  and  therefore,  this,  if  it 
stood  singly,  might  be  considered  as  slight  proof;  nor  will 
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I  stop  to  enquire  whetker  it  be  true^  whether  ttlone  it 
lAsould  or  would  not  be  sufficient,  according  to  the  ca^es 
which  have  been  decided.  But  let  us  next  see,  what  fur- 
ther knowledge,  and  beyond  this,  what  use  is  proved,  not 
onljr  in  one,  but  in  many  instances,  and  by  the  different 
witnesses  called  on,  by  observing,  before  I  quit  the  evidence 
of  this  witness,  that  this  question  appears  to  have  beeQ 
put  to  him  by  one  of  the  Jury :  ^'  You  say  that  you 
knew  that  using  lime  would  prevent  the 'cold  short;'  can 
you  tell  us  how  it  ought  to  be  used  i "  and  the  answer 
was,  in  the  puddling  furnace.  There  is  much  other  evi* 
deuce  to  the  same  effect;  but  to  that  of  Mr. £o&t>iso9f, 
1  shall  not  content  myself  with  merely  referring :  He 
produced  a  journal  of  entries,  years  before  the  patent 
was  taken  out,  in  which  experiments  were  noted  at  the 
time  they  were  made,  of  the  application  of  lime  both  in 
the  puddling  and  ^refinery  furnaces,  for  the  express  purpose 
of  preventing  the  ^'  cold  short,"  and  thereby  prevent- 
ing it,  and  tliis  by  a  continued  use>  from  1808,  up 
to  1816,  when  the  works  which  be  superintended^ 
stopped,  that  is,  for  a  period  of  eight  years  anterior  to 
the  patent.  The  application  therefore,  of  lime  in  some 
way,  for  the  purpose  proposed,  instead  of  being  a  secret 
unknown  before,  was  as  public  as  it  could  be  rendered, 
by  a  work  of  extensive  circulation.  In  every  view  of 
the  subject,  therefore,  this  claim  had  been  more  or  less  in 
actual  use  in  this  country,  so  that  the  present  patent 
would,  in  effect,  operate  as  an  abrogation  of  vested  and 
existing  rights.  I  am  now  upon  the  subject  of  lime,  ge- 
nerally applied,  claimed  by  a  discovery,  without  reference 
to  specific  apportionment,  except  as  before  mentioned. 
On  this  part  of  the  case,  I  will  only  further  remark, 
that  if  any  part  of  the  alleged  discovery,  being  a  material 
part,  fail,  the  discovery  in  its  entirety,  forming  one 
entire  consideration,  the  patent  is  altogether  void,  and  to 


1818. 


Hill 

Thompson 
and 

Fo&MAlf, 


4SB 


CASA6  IN  fAlNtTY  tBAtef 


ISlft. 


Hill 

V. 

Thompsok 
and 


thil  tK>kit|  which  is  M>  clmr,  it  b  wneteMftrf  to  cite  cases. 
Sttppoahtg  dierefore,  the  patent  good,  it  alags  and  lime 
had  separately  or  jointly  formed  the  only  consideratioD, 
alUl,  aa  combiaed  bere^  if  bad  with  respect  to  lime,  it  b 
equally  ao  as  to  alags,  and  so  the  other  way*  In  erery 
^w  of  the  subject  thei^re,  the  claim  to  infention  and 
fiovelty  fails  not  only  virtually  and  technically,  as  the  pt- 
tent  and  specification  are  framed,  but  in  effect  and  sob- 
stance,  and  in  the  broadest  and  most  enlaiged  view  of  the 
subject.  At  the  time  of  the  trial,  the  utility  of  Ae  al- 
leged dbcovery  bebg  admitted,  the  feimess  of  the  speci- 
Hcation  being  established,  and  the  publicity  afforded  by 
the  patent,  compart  wiA  the  partial  and  previous  limited 
use,  making  it,  as  it  appeared  to  me,  all  but  the  benefit  to 
the  public  of  actual  and  original  discovery,  constituted  t 
case  so  far  fitvonrable  to  the  plaintiff ;  but  looking  to  the 
strictness  with  which,  on  the  point  of  discovery,  patents 
must  be  construed  to  what  has  been  decided  in  cases  of 
the  nearest  analogy,  and  the  peculiar  nature  of  this  case  : 
Under  all  its  circumstances,  we  feel  ourselves  bound  to 
decide  agahist  the  origmality  of  that  which  is  claimed  by 
the  patentee,  as  new :  On  both  grounds  therefore,  first, 
that  no  infringement  of  the  patent  was  proved  at  the  trial; 
and  secoi|dly,  diat  the  invention  isnotttew,  we  are  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover. 


Rule  absolute,  for  a  nonsuit 

Mr.  Serjt.  Best  afterwards  submitted,  that  under  die 
circumstances,  there  could  not  be  a  nonsuit,  as  the  case  de- 
pended entirely  on  th^  controverted  facts,  and  evidence 
submitted  to  the  Jury.  He  cited  ilftficAm  v.  Ckmeni  (a), 
where  it  was  held,   that  where  a   legal  objection  was 


(a)  1  Bam.  ^  AU.  2&2. 
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laken  at  the  trial,  and  o^er-niled  by  the  Judge  without 
reserriog  the  point,  and  the  Court  was  afterwards 
of  opinioo,  that  that  objection  was  a  good  ground  of 
nonsuit,  they  would  grant  a  new  trial  only,  and  not 
permit  a  nonsuit  to  be  entered ;  and  Lofd  Elknborough 
there  said,  '^  It  was  in  the  jdaintiff's  option  to  be  non- 
suited or  not,  and  if  at  the  trial  he  had  refused  to  be 
nonsuited,  and  the  Judge  had  then  directed  the  Jury  to 
find  a  verdict  against  him,  it  was, competent  to  the  plain- 
tiff to  have  tendered  a  bill  of  exceptions,  of  which  ad- 
vantage he  would  be  deprived,  if  the  Court  in  bank,  ^ere 
to  direct  a  nonsuit  to  be  entered ;  and  they  therefore  made 
the  rule  absolute  for  a  new  trial  only.** 

But  Mr.  Justice  Dallas  said,  that  althoi^h  the  point 
was  not  reserved  as  to  the  validity  of  the  specification, 
still,  Aat  the  plaintiff  should  have  been  nonsuited,  on 
Forman's  testimony  alone,  as,  on  his  examination  in  chief 
by  the  plaintiff,  he  shewed  there  bad  been  noinfringe- 
meat  of  the  patent. 
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And  the  Court  were  unanimously  of  opinion,  that  the 
patent  was  void,  and  that  the  point,  as  to  a  nonsuit,  was 
involved  in  die  general  consideration  of  law. 
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In  an  action  of 
trespass  for 
false  imprison- 
ment, brought 
by  an  uncerti- 
ficated bank- 
rupt in  this 
Court,  after 
nonsttitinlT.J?. 
for  the  same 
cause,  on  the 
ground  that  he 
was  not  there 
prepared  with 
evidence  to 
prove  the  va- 
lidity oif  a 
former  com- 
mission :    This 
Court  will  stay 
the  proceed- 
ings, until  the 
plaintiff  pay 
the  costs  of 
the  former 
action ;  as  he 
then  ought  to 
have  been  pre- 
pared with  evi- 
dence ta  sub- 
stantiate the 
lirst  commis- 
sion. 


Crawley  v.  Impey. 

Mr.  Serjt.  Vaughan^  on  the  first  day  of  this  TenOi  had 
obtained  a  rule  niu,  that  the  proceedings  in  this  cause 
might  be  stayed  until  the  costs  of  a  former  action  brought 
by  the  plaintiff  for  the  same  cause,  in  the  Court  of  Eingi 
Bench,  had  been  paid ;  and  that  he  might  also  be  re* 
quired  to  give  security  for  costs  in  tb'is  action,  on  an  affi- 
davit which  stated  that  an  action  for  assault  and  false  im- 
prisonment had  been  brought  by  the  plaintiff  against  the 
defendant,  as  one  of  the  commissioners  of  bankrupt,  iu 
which  the  plaintiff  had  been  nonsuited,  but  had  since 
commenced  bis  action*here  for  the  same  cause.  He  re* 
li^d  on  the  case  of  Melchart  v.  Habey  (a),  where  the 
costs  of  the  first  action  were  directed  to  be  paid,  before 
a  second  should  be  allowed  to  propeed  on  the  same  zc* 
count. 

.  Mr.  Serjt.  Copley  now  shewed  cause,  and  observed, 
that  at  all  events,  the  plaintiff  could  not  be  required  to 
give  security  for  costs,  ^s  the  ^cAqn  was  brought  by  him 
as  an  uncertificated  bankrupt,  for  his  own  benefit;  that 
the  principle  was,  that  when  assignees  sue  in  the  name 
of  the  bankrupt  for  their  own  benefit,  they  must  be  respon- 
sible for  the  costs,  but  not  when  the  bankrupt  himself  sues 
in  his  own  name.  He  insisted  further,  that  the  proceed* 
ings  could  not  be  stayed,  as  the  merits  did  not  come  in 
question  at  the  former  trial,  and  he  referred  to  Bosaufuet 
S^  Puller  3  Reports  {b),  where  that  distinction  was  taken 
ill  the  practice  between  this  Court  and  that  of  tlie  Khig^s 


(a)  3  Wils.  149. 
puf/e.  23,  n. 


S.  C.  2  Sir  W.BL  741. (b)  Vol.  iii. 
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Bench.  He  abo  cited  th^  case  of  Cooke  ▼.  Dobree  (a); 
as  to  this  point.  The  merits  could  not  be  tried  in  the 
former  cause,  as  a  commission  had  issued  against  the 
plaintiff,  in  1808,  under  which  be  had  not  obtained  his 
certificate;  and  another  commission  issued  in  1815,  under 
which  he  had  been  imprisoned,  and  fbr  which  this  action 
was  brought.  The  validity  of  that  commission,  therefore, 
depended  on  the  effect  of  the  former,  and  when  the  cause 
was  called  on  in  the  Court  of  Kin^i  Bench,  the  plaintiff 
was  unable  to  produce,  the  proceedings  under  the  first 
commission.  He  therefore  consented  to  be  nonsuited^ 
and  the  merits  of  the  former  commission  were  never  tried. 
So,  the  present  action  will  depend  entirely  on  the  produc- 
tion of  those  proceedings,  which  the  plaintiff  is  now  ready 
to  do,  and  the  only  question  will  be,  as  to  the  validity  of  the 
first  commission,  which  has  not  been  tried  in  the  Court 
of  King*s  Bench,  and  as  the  merits  there  did  not  come 
in  question,  the  plaintiff  Is  not  obliged  to  give  security 
for  costs,  in  the  action  he  has  commenced  here. 


1818. 


CrawLbt 
r. 

iMPBYf 


Mr.  Justice  Dallas  (£). — Under  the  circumstances  of 
this  case,  I  think  there  ^an  be  no  doubt,  but  that  the 
proceedings  must  be  stayed  until  the  costs  of  the  former 
action,  brought  by  the  plaintiff  in  the   Court,  of  Kin^t 
Bench,  are  paid ;  For  this  purpose,  it  is  only  necessary 
to  look  at  the  situation  in  which  the  plaintiff  stands.— 
At  the  trial  of  the  forpier  cause,  he  ought  to  have  been 
prepared  with  evidence  to  substantiate  the   first  commis- 
sion.    As  far  as  now  appears  to  the  Court,  that  cause 
was  tried  on  merits ;  but  the  plaintiff  says,  that  the  merits 
of  his  case   did  not  come  in  question,  on   the  former 


(a)  1  M.  BL  10.- 
absent. 


-{b)  Lord  Chief  Justice  Gibh$  was 
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trial,  as  bis  evidence  was  defectife,  in  coiMeqaence  of 
wbicfay  in  order  to  prevent  the  cause  being  decided  agaimt 
him,  be  consented  to  a  nonsuit.  The  defendant  is  not  to 
be  harassed  with  this  actioni  until  Ae  plaintiff  has  paid 
the  costs  of  die  fbrnier,  for  no  blame  can  be  inpnCcd  to 
the  defendant,  but  it  attaches  to  die  plaint  for  not  ba?- 
ing  been  prepared  with  sufficient  evidence,  in  consequsnce 
of  which  alone,  the  defendant  had  a  verdict.  Tlie  plaintiff 
ought  to  pay  for  his  own  neglect,  and  I  think  diat  die  rule 
as  to  staying  the  proceedings  in  this  action,  until  the 
costs  of  the  former  be  paid,  must  be  made 

Absolute. 


Mr.  Justice  Park  and  Mr.  Justice  Burrwgh  con- 
curred. 


Tuesdav^ 
June  2d. 

If  a  defendant 
in  the  King*$ 
Bench  prison, 
cannot  be  per- 
sonally served 
with  process, 
owing  to  the 
interference 
of  one  of  the 
officers  of  that 
prison,  the 
filacer  is  not 
bound  to  enter 
an  appearance 
without  affida- 
vit of  such 
service,  as  the 
preventing  tlie 


PlGEOH   V.  BkUCE* 

Mr.  Serjt.  Pell  moved  that  the  filacer  might  enter  an 
appearance  for  the  defendant,  according  to  the  statnte 
12  Geo.  1.  c.  S9.  on  an  affidavit  which  stated  that  he 
was  a  prisoner  in  the  King^9  Bench  \  that  the  officer  saw 
him  there,  and  produced  a  writ,  which  he  requested  an 
officer  of  the  prison  to  take  to  the  defendant,  which  he 
refused ;  that  he  went  a  second  time,  and  desired  the  de- 
fendant might  be  brought  to  him  for  the  purpose  of  being 
served,  which  was  also  refused ;  and  that  although  one  of 
the  turnkeys  stated  that  he  had  served  the  defendant,  still, 
that  the  superior  officer  of  the  prison  would  not  allow 

remedy,  if  any,  is  against  the  officer  of  the  prison,  for 
process  from   being  duly  served. 
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faim  to  make  affidavit  of  such  senrice.    llie  learned  Ser-  1818. 

jeaot  therefore  submitted,  that  under  these  circumstances,  n^'^'^ 

an  appearance  ought  be  entered,  although  the  party  who  ^, 

should .  have  served  the  defendant,   could  not  swear  to  Beuck, 
personal  service. 

Lord  Chief  Justice  Gibbs. — ^The  fihuer  has  no  right 
to  enter  an  appearance  for  the  defiendant,  vrithout  an  affi- 
daiit  of  his  having  been  duly  served,  as  required  by  the 
statute.  Here  the  cause  of  complaint  is  either  against 
the  officer  of  the  prison,  (which  is  no  ground  for  the  dis- 
pensation of  the  necessaiy  affidavit  of  service,)  or  the 
party  may  have  his  remedy  against  the  officer  who  ought 
to  have  served  the  process,  either  for  neglect  of  duty, 
or  being  otherwise  prevented  from  serving  the  defendant, 
which,  under  the  circumstances,  he  ought  to  have  had 
the  power  of  doing. 

Mr.  Justice  Dallas. — It  was  the  duty  of  the  superior 
officer  of  tho  prison,  to  have  kept  it  in  a  proper  state 
of  discipline  and  subjection.  If  there  be  any  ground  of 
complaint,  it  is  against  him. 

The  learned  Serjeant  took  nothing  by  his  motion. 
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In  replevin  for  Tmis  was  an  action  of  replevin,  for  taking  three  steer* 

taking  three       rj^^  defendant,  in  bis  first  cognizance,  Mell  ackDowIedged 

steers,  the  de-    .  .  ' ^    -  ^  ^,       , .« 

fendant  first      thetokiog,  as  the  bailifF  of  T.  Thomhilli  esq.  in  t  conn 


made  cogni-  mon  called  Hcpion  common,  in  the  county  of  _ 
of  °a  lord  ofa  ^^^^^  **  ^^^  **'*^  ^^^  when,  &c.  and  from  ■  time  iin- 
manor,  that  memorial,  was  parcel  of  the  manor  of  Hopton,  and  witb- 
the  locus  in  quo  '^  ^^  jurisdiction  of  the  Court  Lcet  and  view  of  fnink- 
viUihiTt,  and  Pledge  thereof,  and  of  which  manor  ThomhiU  was  seised 
that  the  jiArors  in  fee,  and  had  been  accustomed  to  have  a  Court  Leetor 
llet^^e  a  ^*^  ^^  frankpledge,  before  the  steward  of  the  Court, 
regulation  or  f^  ihe  time  being,  whenever  it  should  be  necessary  to 
bye  law,  that  ||o]d  the  same.  And  that  within  the  manor  thert  had, 
shoul^keep  ^^^  ^™®  immemorial,  been  a  certain  custom  for  the 
any  steer  on  jurors  at  the  Court  Leet  and  view  of  frankpledge,  to 
the  common,  ^^y.^  ^^y^  regulations  and  bye  laws  touching  the  said 
after  two  yeavM  -       , .  .     «  .  •       •       .    l-      .j 

old  under  the  common,  m  which,  &c.  and  concerning  the  stocking  aud 

penalty  of  pay-  depasturing  the  same  with  cattle,  as  to  them  should  seem 
mg  twenty 
ahillings  a-head 

for  each  of  such  cattle ;  and  that  by  another  custom,  if  the  sum  directed 
to  be  paid  by  way  of  penalty  for  a  breach  of  such  regulation,  was  revised, 
a  distress  might  be  levied : — that  as  the  plaintiff's  steers  beinff  more  than 
two  yean  old,  were  depasturing  on  the  common,  he  took  them  in  the 
name  of  a  distress;  and  secondly,  that  he  distrained  them  damage  feasant 
The  plaintiff  pleaded  in  bar  to  the  second  cognizance,  that  he  was  entitled 
to  right  of  common,  as  being  seised  in  fee  of  a  messuage ;  and  that  he 
turned  the  steers  in  question,  being  leu  than  years  old^  to  wit,  one  year 
old,  on  the  common  to  depasture.  To  this  the  defendant  replied,  that 
they  were  not  steers  less. than  two  years  old: — Held,  that  the  first  cogni- 
zance was  bad,  as  it  did  not  state  that  the  distress  was  taken  for  the  penal- 
ty, or  that  the  plaintiff  refused  to  pay  the  same: — HeJd  also,  that  the  plea 
in  bar  to  the  second  cognizance  was  bad,  as  it  did  not  state  that  the  steers 
were  less  than  two  years  old  when  they  were  distrained ;  and  that  al- 
though the  defendant  had  tendered  an  immaterial  issue  in  his  replication 
to  that  plea,  still,  as  the  Jury  had  found  a  verdict  on  it  for  him,  it  could 
not  be  disturbed.  ^  , 
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neet  and  reasonable,  and  to  order  and  direct,  that  in  ease 
of  anj  breach  of  the  bye  hiws  so  to  be  made,  such  pe- 
nalty should  be  paid  by  the  person  or  persons  offending  ' 
against  the  same,  as  to  the  jurors  should  seem  meet. 
And  that  it  had  ever  been  the  custom,  that  in  case  any 
person  ofiending  against  the  bye  laws,  should  refuse  to 
pay  the  respective  sums  which  the  jurors  should  direct  to 
be  paid  by  the  party  offending,  and  which  should  be- 
come due  and  payable  by  way  of  penalty  for  the  breads 
of  such  bye  laws,  a  distress  might  be  taken  and  levied, 
on  account  of  the  breaches  of  such  bye  laws.  The  de* 
fendant  then  averred,  that  on  die  29th  of  April j  1814,  a 
Court  Leet  for  the  said  manor  was  duly  held,  when  it 
was  ordered  by  the  jurors  there  assembled,  *^  Thdt  no  per- 
son should  keep  any  scot,  steers,  or  home-bred  steers  upon 
any  of  the  common  pastures  of  the  parish,  or  any  steer 
ajttr  two  ytars  old,  on  the  penalty  of  paying  twenty  shil- 
lings a-head  for  every  head  of  cattle,  and  so  in  propor- 
tion for  any  greater  number."  The  defendant  then 
averred,  that  after  the  making  the  said  bye  law  and  re- 
gulation, the  cattle  in  the  declaration  mentioned,  being 
steers  more  than  two  years  old,  were  at  the  said  time 
vrhen,  &c.  in  the  place  in  which,  8cc.  called  Hopion 
common,  eating  up  the  grass,  and  doing  damage  there 
to  ThornhiUj  in  defiance  of  the  said  bye  law  and  regu- 
lation:— ^Wherefore  the  defendant,  as  his  bailiff,  well 
acknowledged  the  taking  of  the  said  cattle  in  the  said 
place  in  which,  &c.  and  justly,  &c.  as  for  and  in  the 
name  of  a  distress  for  the  said  dami^  so  there  done  as 
aforesaid.  The  defendant  in  his  second  cognizance  well 
acknowjedged  the  taking,  &c.  and  justly,  8cc.  because 
fa«  said,  that  long  before,  and  at  the  said  time  when,  &c« 
the  said  place  in  which^  8cc.  was  the  soil  and  freehold 
of  Tkornhill,  and  because  the  cattle  at  the  said  time 
when,  &c.  were  in  the  said  place  in  which,  8cc.  eating 
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up  the  grass  md  doiug  dami^  diere  to  namkill;  (he 
defendinty  as  his  bailiff,  took  the  same,  for  and  io  the 
Dane  of  a  dbtress,  for  the  damage  thera  then  done  awl 
doiiig.-«The  plaiotiff  pleaded  in  bar  as  to  the  fint  cp^ 
nisaitce,    that   die  cattle  in  the   dedaratioii  msationBd 
were,  at  the  said  time  when,  tu.  tteen  lea  iktm  two 
yean  oU,   to  mii,  one  year  M,  on  which  isBve  vis 
joiaed.    And  as  to  die  second,  that  he  was  seised  ia  fee 
of  a  certain  messuage  io  the  parish  of  Hopion^  and  is 
the  actual   occqmtion    thereof;  that   he  had  been  ac- 
customed, and  of.  right  ooght  to  hate,  common  of  pas- 
ture in  the  said  place  in  which,  ilic*  for  all  such  conuMB- 
able  cattle  as  he  diould  be  permitted  to  torn  thcreoa  bj 
the  bye  laws  of  that  manor ;  and  that  the  said  pbce  k 
which,  8cc.  was  a  certain  waste  or  common,  withk  the 
jurisdiction  of  the  Court  Leet  of  that  manor.    He  theo 
admitted  thi^  Thomhill  was  seised  thereof  in  fee,  tnd 
that  he  had  been  accustomed  to  haf  e  a  Court  Leet,  whea- 
eter  it  should  be  necessary  to  hold  the  same,  and  that  (k 
jurors  might  make  such  regulations  and  bye  laws,  con- 
cerning the  common  and  stocking  the  same  widi  cattle,  ai 
to  them  should  seem  reasonable  s — ^And  that  at  a  Coart 
Leet  holden  on  the  Sgth  of  Jpril,  1814,  it  was,  accord- 
ing to  the  custom,  ordered  by  the  jurors  there  assembled, 
*'  That  no  person  should  keep  any  scot,  steers,  or  bo^ 
bred  steers,  on  any  of  the  common  pastures  of  the  pariih, 
or  any  steer  after  two  years  old,  on  the  penalty  of  paying 
twenty  shillings  for  every  head  of  cattle,  and  ao  in  pro- 
portion for  any  greater  number.^    He  then  averred,  that 
after  the  ipaking  of  that  bye  law,  and  whilst  he  was  so 
seised  of  the  said  messuage,  and  before  the  said  time  when, 
&c.  he  put  and  turned  the  said  cattle  in  the  declaration 
mentioned,  being  sUers  lets  than  two  years  old,  to  wity 
one  year  old,  and  being  his  own  commonable   cattle,  in 
the  said  place  in  in  hich,  &c.  to  feed  and  depasture  on  the 
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grasB  there  tlitn  growing,  and  to  nae  the  said  common  of 
pasture,  as  he  lawfully  might ;  and  that  the  said  cattle  re- 
maiaed  therein  feeding  and  d^Mstoring,  until  the  defend- 
ant, of  his  own  wrong,  took  and  nijnstly  detained  the 
same.  To  this  plea  the  defendant  replied,  that  the  said 
cattle  in  the  declaration  mentioned,  at  die  said  time  when, 
&c.  were  not  stun  lesi  than  tzpo  yean  M  modo  etfoimAp 
as  die  plainfiff  had,  in  his  second  plea  allq^ed,  and  on 
which  issue  was  joined* 


1818. 


,  Clears 
Stevbns. 


At  the  tiial  of  the  cause  before  Mr.  Justice  DalkSf 
at  the  last  assiaes  at  Bairy,  there  was  a  great  contraries 
of  evidence  as  to  the  age  of  the  steers,  and  the  learned 
Jodge  left  it  to  the  Jury  to  say,  whether,  at  the  time 
diey  were  distrained,  they  were  more  than  two  years  old. 
Iliey  found  they  were,  and  accordingly  gave  a  verdict  for 
thedefendant. 


Mr.  Serjt.  Bhssei,  in  die  course  of  last  Term,  had  .ob- 
tained a  rule  nisi,  that  judgment  might  be  entered  for  the 
plainliff  on  both  issues,  non  obstante  veredicto^  or  a  like 
jttdgmeiit  on  die  first  issue,  and  a  repleader  awarded  on 
die  second.      He  submitted,    that  the  first  cognizance 
would  have  been  bad  on  general  demurrer,  as  the  de-- 
fendant  had  merely  alleged  that  the  steers  were  more  than 
two  years  old  at  tJie  time  they  were  distrained,  without 
stating    that  die  penalty  of  twenty  shillings,  imposed  by 
the  bye  law,  had  been  demanded   from   the  plaintiff,  or 
the  payment  thereof  refused  by  him.     By  the  custom  of 
the  manor  the  Jury  were  empowered,  first,  to  make  bye 
laws,  and  secondly,  to  inflict  a  penalty  for  breach  of  the 
same ;  and  by  another  custom,  a  power  of  distress  was 
given  for  the  penalty,  on  account  of  the  breach  of  such 
bye    laws.     But  die  right  to  distrain  attaches  only  on 
non-paytiieBt  of  the  penalty  imposed  for  the  breach  of 
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the  bye  laws.  The  plaintiff  therefore  is  entitled  to  judg- 
ment on  the  first  cognizance  as  it  now  stands,  notwith- 
standing the  verdict  found  for  the  defendant,  as  the  tres- 
pass was  confessed  and  no  defence  was  offered.  So  he 
is  equally  entidcd  on  the  second ;  for,  although  the  de- 
fendant acknowledged  the  toking  the  cattle  damage  feasant, 
as  bailiff  of  the  lord  of  the  soil,  which  he  had  a  right  to 
do,  still  the  plaintiff,  in  his  plea  in  bar  to  that  cogniance, 
set  out  his  right,  as  owner  of  a  messuage,  to  turn  cattle  on 
the  common,  conformably  to  the  bye  laws  made  by  the 
Court  Leet ;  and  that  the  steers  in  question  so  turned  on, 
were  leu  than  two  years  old,  to  wit,  one  year  M\  to 
which  the  defendant  replied,  that  when  they  were  taken, 
they  were  not  less  than  two  years  old,  he  should  have 
stated,  that  they  were  three  years  old,  or  more  than  t«ro 
years  old ;  it  is  no  answer  to  the  plea  in  bar,  that  they 
are  less  than  two  years  old,  for  if  they  had  not  been  more 
than  two,  there  would  have  been  no  breach  of  the  bye 
law.  The  defendant  therefore  should  have  n^ativcd, 
and  fully  answered  the  plaintiff's  plea  in  bar,  in  his  re- 
plication ;  at  all  events,  he  has  tendered  an  immaterial 
issue,  and  if  the  plaintiff  is  not  entitled  to  a  judgment 
non  obstante  verdicto  on  that  issue,  he  is  clearly  entitled 
to  a  repleader. 


Mr.  Serjt.  Frere  now  shewed  cause. — ^The  distress  was 
not  taken  for  the  penalty,  but  for  damage  feasant.  The 
custom,  as  stated  in  the  first  cognizance,  is  mere  surplu- 
sage. The  bye  law  excluded  certain  descriptions  of 
cattle  from  depasturing  on  the  common,  and  as  the  plain- 
tiff's  were  of  that  description,  the  defendant  took  them 
damage  feasant ; — that  appears  by  the  plaintiff's  plea  in 
bar  to  the  second  cognizance ;— the  first  cognizance  states, 
that  after  the  making  the  bye  law,  the  steers  in  question, 
being  more  than  two  years  old,  were  feeding  on  the  com- 
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mon^  contrarj  to  such  bye  law.  This  therefore  w^  a  sur*. 
chai^ge  of  the  cocnmoDi  for  which  the  lord  might  distrain. 
[Lord  Chief  Justice  Gibbs. — ^The  material  objection  is, 
that  the  distress  is  to  be  taken  for  the  penalty,  and  not  for 
a  breach  of  the  bye  laws,  but  there  would  be  no  right  to 
distrain  either  for  the  one  or  the  other^  without  a  custom ; 
and  the  custom  in  this  case  cannot  apply,  unless  there  hatf 
been  a  refusal  to  pay  the  penalty  imposed  by  the  bye  law, 
and  it  is  not  stated  in  the  cognizance  whether  the  plaintiff 
was  called  on,  or  refused  to  pay.]  Hie  lord  has  a  right 
to  distrain  for  a  surcharge  at  common  law.  No  custom 
whatever  is  therefore  required.  It  is  a  feUacy  to  suppose 
it  to  be  necessary.  Non  constat  oh  the  face  of  the  first 
cognizance,  that  the  distress  was  taken  for  the  penalty, 
but  as  damage  feasant,  and  the  bye  law  merely  prescribed 
nvhat  description  of  animab  should  be  considered  as  sur- 
charg^es,  and  what  not, — besides,  if  it  were  bad,  the  plains 
tiff  should  have  demurred  specially,  and  not  taken  issue* 
It  is  stated  that  the  steers  were  more  than  two  years  old, 
and  the  plaintiff,  in  his  plea  in  bar,  tendered  an  issue  that 
they  were  less ;  the  onus  of  the  time  of  the  birth,  there- 
fore, lay  on  him.  If  they  were  just  two  years  old,  it 
would  be  an  immaterial  issue ;  but  the  Jury,  by  their  ver- 
dict, have  found  that  they  were  not  less  than  two  years 
old,  and  therefore  the  plaintiff  is  concluded  by  that, — 
nor  can  he  be  entided  to  a  repleader  on  that  issue,  a»4he 
party  making  the  first  error  cannot  have  a  repleader  awards 
ed  him.  Webster  v.  Banmsier  (a),  Kempe  v.  Crewse  (b), 
Taylor  V.  Whitehead  {c).  The  second  cognizance  being 
generally  for  damage  feasant,  is  supportable  at  all  events, 


1S18. 
Clears 

STBVENi^t 


(a^lDoii^/.  396.- 
(c)  ^  Dough  149. 

VOL.  II. 


-(6)  1  Lord  Raym.  170.- 


it 


470 


eASBS  IN  TRTNITT  TBRtf, 


1818. 


Clears 
Stbvsns. 


to  which  die  plaintiff  has  pleaded  in  bar  Aat  he  ib  en- 
tided  as  owner  of  a  messuage,  to  right  of  common  for 
commonable  catde,  allowed  by  die  bye  laws,  and  laving 
admitted  that  the  loau  in  quo  was  part  of  the  manor,  and 
the  right  of  holding  Courts  Leet,  averred  that  the  itoen 
n  quesUon  were  less  than  two  years  old.  It  is  tme  die 
defendant  in  his  replication  merely  negatives  the  plea  b 
bar,  and  says,  diey  were  not  less  than  two  years  M,  and 
akhoogli  issue  was  dma  impnidflody  joined,  tha  phintiff 
can  only  be  entitled  to  a  repleader  on  that 


Mr.  Serjt.  Btosset,  in  support  of  die  rule,  was  di- 
rected by  the  Court  to  confine  himself  as  to  the  validity  of 
the  plaintiff's  plea  in  bar  to  the  second  cognizance. 

He  submitted   diat  die  phintiff  had  there    set  out 
his  right  to  stock  on  the  common  on  which  the  ateen 
in  question  were  distrained,   correctly,  nor  had  he  teih 
dered   an  immaterial   issue    in  that  plea,  vis.  that  the 
steers  were  less  than  two  years  old ;  for  if  he  bad  proved 
that  fact  at  the  trial,  he  would  be  entided   to  a  ver- 
dict.     It  is  not  by  adopting  the    terms  of   one  party, 
and  negativing  them,  that  here  an  immaterial  issue  is 
pleaded.     By  the  bye  laws,  no  person  was  to  keq>  any 
steers  on  the  common  after  two  years  old ;  if,  therefore^ 
in  justifying  under  a  distress,  a  party  had  pleaded  that 
they  were  less  than  two  years  old,  it  would  be  a  suffi- 
cient answer   to  the   action.       The   defendant  should 
have  compared  the  averment  in  that  plea,  with  (he  bye 
lawj  and  replied  either  that  they  were  two  years  old  or 
more.     [Lord  Chief  Justice  GUfbs. — ^The  difficulty  that 
•  weighs  with  me  is,  that  by  the  custom,  steers  were  not 
to  be  kept  on  the  common  after  they  were  two  years  old, 
and  the  plaintiff,  in  his  plea,  only  states  that  his  steers 
were  less  than  two  years  old  when  they  were  put  oi,  and 
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Cakes  no  notice  of  their  age  af  the  time  they  were  dis- 
tnined  J  That  defect  is  cured  by  the  defendant's  repli* 
cation ;  he  might  hare  demurred.  The  issue  was  tendered 
on  the  age  of  the  cattle  at  the  time  they  were  taken,  al- 
thoagh  not  the  precise  age ;  and  die  defendant  has  re^ 
plied,  that  when  taken,  they  were  not  less  than  two  years 
old;  he  has  therefore  confessed  the  trespass,  and  not  jus* 
tifiedit,  and  the  rule  is  laid  down  in  Broadbent  v.  Wilh  (a), 
that  where  a  defendant  hath  confessed  the  matters  alleged 
in  the  declaration,  and  not  sufficiently  justified  them,  the 
plaintiff  is  entitled  to  judgment  on  the  confession,  non 
obstante  veredicto;  and  it  is  the  same  wheUier  a  verdict 
be  found  for  the  plaintiff  or  defendant.  In  support  of 
this  position,  the  learned  Serjeant  referred  to  Jones  v. 
Bodinham{b);  Comyn*s  Digest  (c);  Craven v»Hanley{d); 
and  Faster  v.  Jackson  (e).  And  this  rule  does  not  apply* 
to  pleas  only,  but  to  subsequent  pleadings;  for  if  the 
plea  be  insufficient  in  substance,  or  confess  the  points  of 
the  action,  there  shall  be  judgment  against  the  defendant, 
although  the  replication  be  immaterial,  and  the  defendant 
demurs  to  it.  Dr.  BonhanCs  case  (/).  The  Jury  there- 
fore, having  found  that  the  steers  in  question  were  less 
dian  two  years  old,  such  finding  is  unprofitable  for  the  de* 
fendant,  and  therefore  the  plaintiff  is  entitled  to  judgment, 
without  regard  to  that  verdict. 


1818. 


Clears 
Stevens* 


lord  Chief  Justice  Gibbs.-— This  is  an  action  of  re« 
plevio,  and  the  defendant,  in  his  first  cognizance,  has 
stated  that  the  locus  in  quo  is  a  common  within  the  manor 


(a)  WtUes,  360.  866.-^ (6)  1  Salk.  173.  S.  C.  Carth. 

^70. (c)Tit.  Pleader,  M.  2. (d)lJ^ornef,  1st 

^5dit  ocUvo,  186. (e)  Hchart,  66. (/)  8  /2ep. 

-      '--  -      '^ tshanCsi 


"^20  h.    S.  P.  IWaor's  case,  8  Rep.  133  6. 
fi  Hep.  110  b. 

I  I2 


rre« 
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of  Hapiofi,  and  that  there  hath  been  a  custom  for  tbs 
Lord  of  that  manor  to  have  a  Court  Leet  widiin  it  wben* 
ever  it  might  be  necessary,  and  that  the  jurors  at  that 
Court  might  nuike  such  regulations  and  bye  laws  coDcern- 
ing  the  common  and    stocking  it  with  cattle,  as  thej 
should  think  fit ;  and  also  direct,  that  in  case  of  a  bitacb 
of  the  bye  laws,   such  penalty  should  be  paid  by  the 
person   offending    against  the  same,   as  to  such  juron 
should  seem  reasonable; — that  t^a  further  custom,  in 
case  persons  so  offending  should  refuse  to  pay  the  sums 
which  the  jurors  should  direct,  and  which  might  hecomt 
due  by  way  of  penalties  for  the  breach  of  the  bye  laws, 
a  distress  might  be  taken  and  levied  for  such  breach.    The 
cognizance  then  goes  on  to  state,  that  at  a  Court  Leet  dul; 
held  within  the  manor,  an  order  was  made  by  the  juror^ 
that  no  person  should  keep  any  steer  on  the  common 
after  two  years  old,  under  the  penalty  of  paying  twenty 
shillings  a-head  for  each  of  such  cattle;  and  that  after  the 
making  that  regulation,  the  steers  in  question,  being  more 
than  two  years  old,  were  depasturing  on  the  common, 
contrary  to  the  regulation :— ^-Wherefore  the  defendant,  as 
the  bailiff  of  the   lord  of  the  manor,  took  them  in  the 
name  of  a  dutress.    The  right  of  the  lord  to  distrain, 
could  alone  be  founded  on  these  customary  regulations, 
which  could  only  be  supported  by  the  particular  customs 
of  the  manor,  and  according  thereto.    These  customs, 
as  stated  in  the  cognizance,  are  in  substance,  that  the 
jurors,  at  the  Court  Leet,  may  direct  how  the  common  in 
question  is  to  be  ,uscd,  and  that  certain  sums  shall  be 
paid  as  penalties  for  a  breach  of  their  regulations,  and 
that  if  these  sums  are  not  paid  for  the  breach  of  such 
regulations,  a  distress  might  be  levied.    But  the  cog- 
nizance states  a  breach  of  these  regulations,  without  ad- 
verting to  the  penalty  for  which  the  distress  sfaotdd  be 
taken,  or  shewing  that  the  plaintiff  refused  or  neglected 
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to  pay  the  same.      This  cognizance,  therefore,    is  not 
framed  according  to  the  custom,  and  is  conseqncntly  bad. 
The  defendant,  in  his  second  cognizance,  has  stated  that 
the  locui  in  quo  is  the  soil  of  the  lord  of  the  manor,  and  that 
the  plaintiff's  catde  were  there  damage  feasant -.—Where- 
fore the  defendant,  as  bailiff  of  the  lord  of  the  manor, 
distrained  them.    In  answer  to  this  cognizance,  the  plain- 
tiff  has  pleaded  in  bar,  that  he  was  seised  in  fee  of  cer- 
tain premises,  and  that  from  time  immemorial,  the  occu- 
piers thereof  have  had  common  of  pasture  on  the  said 
common  for  all  such  commonable  catde  as  they  should 
be  allowed  to  turn  on  the  common,  by  the  bye  laws  of 
the  manor.     He  therefore  referred  to  those  bye  laws,,  as 
giving  the  right  by  which  such  cattle  was  admitted  to  de- 
pasture on  the  common.    He  then  averred,  that  a  Codrt 
Leet  was  duly  held,  at  which  it  was  ordered,  according  to 
the  custom    of  the  manor,  by  certain  jurors  there    as- 
sembled, that  no  person  should  keep  any  steer  on  $hd 
common  after  two  years  old,  on  the  penalty  of  paying 
twenty  shillings  per  head  for  the  same  ;  and  that  after 
the  making  the  said  bye  law  or  order,  he  turned  the  cattle 
in  question,  being  steers  less  than  two  years  old,  to  wit, 
one  year  old,  and  being  his  own  commonable  cattle,- oa 
the  common  to  feed  and  depasture.    It  is  the  custom 
alone  which  gives  this  right,  and.  looking  at  the  order  of 
the  jurors,  made  at  the  Court  Leet,  it  amounts  to  this,  that 
no  one  shall  keep  a  steer  on  the  common  more  than  two 
years  old,  without  being  liable  to  a  penalty.    The  plea 
is  wholly  silent  as  to  the  age  of  the  steers  in  question 
when  they  were  distrained,  but  only  states  that  they  were 
less  than   two  years  old  when  they  were  turned  on ;  but 
when  they  were  distrained,  they  might  be  tlsree  years  old ; 
therefore  this  plea  is  bad.     To  that  the  defendant  re- 
plied, that  the  steers  were  not  less  than  two  years  old,  on 
which  issue  a  verdict  was  found  for  him.    The  plaintiff 
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now  contends^  that  the  defendaut  tendered  an  immaterai 
issue;  but  the  parties  having  gone  to  trial,  and  die  de- 
fendant having  obtained  a  verdict  on  that  issue,  although 
it  were  immaterial,  still  it  would  not  give  validity  to  the 
plamtiff 's  plea  in  bar,  whiA  was  before  bad  in  substmce. 
Although,  therefore,  the  defendant's  first  cognizances 
bad,  the  second  was  unexceptionable,  as  he  justified  the 
distress,  damage  feasant,  as  the  bailiff  of  the  lord  of  the 
manor.  As,  therefore,  the  plaintiff's  plea  in  bar  to  that 
cognizance  is  bad,  the  defendant  is  entitled  to  retain  Us 
verdict. 

Rule  absolute  as  to  the  first  issue,  aod 
discharged  as  to  the  s^ond. 


Tuesday, 
Jane  2d. 


Smith,  Executor  of  Whittingham,  r.  Evans. 


If  a  defendant  This  was  an  action  of  assumpsit  for  money  had  and  re- 
give  in  evi-  ceived,  and  brought  to  recover  the  sum  of  ^51.  3i.  9i 
mlssbn^of  °^"  ^"®  ^'^™  *'^®  defendant  to  Whitiingkam,  against  whom 
bankrupt  at  a  commission  of  bankhjpt  issued  in  1807,  and  an  assign- 
the  trial,  and  mgn^  ^f  ^jg  property  was  then  duly  executed.  WhiUing- 
a  receipt  given  •  ',  ....  ,  .  ..  j  • 
by  the  assig-  *^"*  presented  a  petition  for  a  supersedeas,  but  died  m 

nees  to  prove  pri3on  before  it  came  on  to  be  heard^  having  previously 
appointed  the  plaintiff  his  executor^  and  requested  him 
to  settle  all  matters  relative  to  the  commission.   At  the 


payment  of  a 
aum  of  mo- 
ney from  him 
to  them,  and 
the  Judge 
is  inclined  to 
think  such 


trial  of  the  cause  before  Mr.  Baron  Garrow,  at  ihe  last 
assizes  at  Warwick,  it  appeared  that  the  defendant,  being 
indebted  to  Whittinghdm  at  the  time  of  his  bankruptcy, 


proof  suffici- 
ent ;  if  the  defendant  afterwards  attempt  to  prove  the  validity  of  the  com- 
mission, and  fails,  and  the  Jury  find  a  verdict  for  the  plaintiff:— HcW,  that 
the  defendant  is  precluded  from  disturbing  it. 
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bad  been  applied  to  by  the  assignees  for  the  payment  of 
the  sttm  in  question,  which  he  had  accordingly  paid,  and 
obtained  a  receipt  from  them  for  the  same.  For  the  de- 
fendaoti  the  commbsion  and  receipt  were  given  in  evi- 
dence, when  it  was  contended  for  the  plamtiff,  that  it  was 
incumbent  on  the  former  to  prove  all  the  proceedings 
under  the  commission,  and  in  attempting  to  do  so,  he  was 
unable  to  prove  the  amount  of  the  petitioning  creditor's 
debt.  The  learned  Baron  was  inclined  to  think,  at  the 
time  the  objection  was  raised,  that  as  the  defendant  had 
proved  the  payment  to  the  assignees  under  a  subsistbg 
commission,  it  was  unnecessary  for  him  to  prove  all  the 
proceedings  under  it.  The  Jury,  however,  found  a  ver- 
dict for  the  plaintiff,  but  leave  was  given  the  defendant 
to  move  to  set  it  aside  if  the  Court  should  be  of  opinion 
that  he  was  not  under  the  necessity  of  proving  all  the  re- 
quimte  steps  to  render  the  commission  valid. 


1818. 


Smith 

9m 

EYANSi 


Mr.  Serjt.  Copley f  in  the  course  of  the  last  Term, 
havii^  accordingly  obtained  a  rule  msi  thiit  diis  yerdict 
might  be  set  aside,  and  a  nonsuit  entered, 

Mr.  Seijt.  Vaughan  now  shewed  cause,  and  observed^ 
that  the  defendant  had  received  the  sum  in  question  as  an 
auctioneer,  for  goods  sold  by  him  forWhitiingham  in  his  life- 
time;— that  the  plaintiff,  as  his  executor,  demanded  the 
money  before  he  paid  it  over  to  the  assignees; — that  they 
had  indemnified  him,  and  that  therefore  he  must  be  con- 
sidered in  the  same  situaUon  as  if  the  money  remained 
in  his  hands,  and  that  at  all  events  it  was  incumbent  on 
him,  not  only  to  produce  the  commission  at  the  trial, 
but  prove  all  the  steps  taken  under  it,  so  as  to  render 
it  a  valid  commission. 


Mr.  Serjt.  Copley,  in  support  of  the  rule,  submitted. 
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JJJ2^         that  the  defeodaDt,  being  indebted  to  WAUiingham  befon 
Smith        ^  bankruptcy,  a  payment  to  his  assignee^  Vras  Bufficieqt 
V.  to  discharge  him  from  future  liability,  and  more  parti- 

4!.yANS.  cularly  sp,  as  the  payment  was  made  under  a  subsisting 
commission.  That  although  the  commission  alone  might 
not  be  conclusive  evidence  of  the  payment,  still,  as  the 
defendant  not  only  put  it  in  at  the  trial,  but  produced  the 
receipt  given  by  the  assignees,  it  was  sufficient  to  establish 
^prim&  facie  case  for  him,  and  the  plaintiflF  should  bve 
offered  evidence  to  impeach  the  commission.  The  de- 
fendant was  only  bound  to  prove  its  existence,  and  althoogh 
be  failed  in  attempting  to  prove  the  validity  of  the  pe- 
titioning creditor's  debt,— still,  as  it  was  not  impeached 
by  the  plaintiff  in  the  first  instance,  he  was  not  entitled 
to  recover. 

Mr.  Justice  Dallas  (a).— As  to  whether  the  neie 
production  of  the  commission  by  the  defendant  at  the 
trial,  and  the  payment  to  the  assignees  under  it,  was 
»  valid  payment  or  not,  or  whether  it  were  made  by 
Lim  under  an  indemnity  from  the  assignees,  or  whether 
he  had  made  out  a  primd  facie  case  before  the  objec- 
tion was  raised  by  the  pkintiff,  does  not  appear  to  have 
been  there  decided  by  the  learned  Baron.  If  he  con- 
sidered the  defendant's  case  conclusive,  he  should  have 
so  stated  it,  and  that  he  had  adduced  sufficient  evidence 
to  prove  it,  but  he  was  merely  inclined  to  think  that  the 
production  of  the  commission  and  receipt  were  sufficient 
for  that  purpose.  If  he  had  decided  peremptorily,  the 
defendant's  counsel  would  have  closed  their  case;  blit  in^ 
^tead  of  that,  they  were  induced  to  go  further,  and  prove 
Jhe  validity  of  the  commission.     If  the  defendant  had 

(a)  Lord  Chief  JusUce  Gibb$  was  ^bseot, 
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merely  a  primd  facie  case,  it  could  only  stand  till  the 
contrary  were  proved ;  but  he  proceeded  still  further,  and 
by  attempting  to  prove  the  validity  of  the  commission, 
overturned  that  presumption;  instead  of  calling  on  the 
Judge  for  his  decided  opinion,  he  has  thereby  chosen  to 
shift  the  burthen  of  proof  upon  himself,  and  superseded, 
the  necessity  of  the  plaintiflTs  doing  so.  Under  these  cir- 
cumstances, therefore,  I  am  of  opinion,  that  this  rule 
ought  to  be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It 
is  unnecessary  now  to  determine  whether  the  proof  ad- 
duced by  the  defendant  at  the  trial,  namely,  the  pro- 
duction of  the  commission  and  ihe  receipt  was  sufficient 
to  establish  his  case.  The  learned  Baron  was  inclined 
to  thmk  so.  But  the  defendant  went  still  further,  and  in 
endeavouring  to  prove  the  proceedings  under  the  com- 
mission, failed  to  do  so.  This,  therefore,  destroyed  the 
former  presumption  raised  in  his  favour,  and  left  him  as 
though  he  had  not  even  proved  a  prim&  facie  case ;  for 
after  he  had  attempted  to  establish  the  commission,  he 
could  only  be  entitled  to  recover  as  though  he  had  been 
placed  in  the  situation  of  assignee,  in  which  case  it  would 
be  incumbent  on  him  to  prove  the  proceedings  under  .it, 
and  which  he  failed  in  doing. 

Mr.  Justice  Burro  ugh. — In  all  probability  it  was 
doubtful,  from  the  evidence  adduced  at  the  trial,  whether 
the  payment  in  question  were  good  or  not.  The  learned 
Baron  was  inclined  to  think  that  the  production  of  the 
commission  and  receipt  bjf  tlie  defendant  might  be  suffi- 
cient, when,  the  latter  .  undertook  to  set  all  right  by  en- 
deavoiiring  to  establish  the  validity  of  the  commission, 
yvhich  he  was  not  enabled  to  do.  I  therefore  concur  witli 
ifiy  learned  Brothcr9>  io  thinking  that  this  rule  ought  to  be 

Dibcharged. 


1818. 
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Evans. 
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Wednesday,  Jackson  and  Another  v.  Hall. 

June  3d. 

If  a  plaintiff  This  was  an  action  commenced  in  the  last  Hilary  Term, 

obtain  a  yer-  against  the  defendant,  as  late  sheriff  of  Essex,  for  a  false 

to  a  snecial  return.    It  came  on  for  trial  before  Mr.  Baron  Wood,  at 

case,  and  the  the  last  assizes  for  that  county,  when  the  plaiotifia  ob- 

defendant  does  twined  a  verdict  subject  to  a  case  to  be  sUtedforthe 
not  obtam  the  ^  , .   -^  i .  •     .      .1      m 

signatare  of  a  opinion  of  this  Court,  which,  in  the  last  Terra,  ym  ac- 

Serjeant  to  ^  cordingly  drawn  by  counsel  on  the  part  of  the  plaintifi, 
order^to^deky  *"*"  *  ^^^^  delivered  to  ^he  defendant's  attoraies,  nho 
its  being  ar-  neglected  to  approve  the  same.  On  the  Idtb  of  the  last 
gaed,  the  month,  an  appointment  was  made   before   Mr.  Barou 

rect  the  potiea  ^^^f  ^  order  that  the  case  might  be  settled,  when  he 
to  be  dehvered  observed,  that  it  was  drawn  correctly  on  the  part  of  the 
to  the  plain-  plaintiffs,  and  was  approved  of  by  him,  and  on  the  27lh 
was  signed  by  the  junior  counsel  on  the  parts  of  the 
plaintiffs  and  defendant,  and  also  by  the  associate.  On 
the  28th,  the  defendant's  agents  were  served  with  a  copy 
of  the  case,  and  requested  to  procure  a  Serjeant's  signa- 
ture to  it,  in  order  that  it  might  be  set  down  for  aigu- 
ment,  which  was  objected  to,  as  it  was  said  that  it  did 
not  contain  facts  which  ought  to  have  been  inserted 
|herein.  In  addition  to  the  signature  of  the  junior  coun- 
sel, the  plaintifi^s  case  had  been  signed  by  a  Serjeant 
before  the  copy  was  sent  to  the  defendant's  agents.  On 
these  facts,  Mr.  Serjeant  Copley,  on  a  former  day  in 
this  Term,  had  obtained  a  rule  nisi  that  the  pottea  might 
be  delivered  to  the  plaintiffs,  and  |hat  they  might  be  en- 
titled to  enter  up  final  judgment  thereon,  pursuant  (0 
the  verdict  found  for  them  at  the  trial. 
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Mr.  Serjt.  Bosanquet  now  shewed  cause,  and  having 
stated  the  facts  under  which  diis  action  was  brought,  ob- 
served, that  the  question  now  was,  whether  the  goods  -of 
a  defendant  are  bound  by  the  delivery  of  a  writ  to  the 
sheriff  out  of  his  county,  from  the  time  of  such  delivery, 
as  here  the  writ  was  delivered  to  the  sheriff  of  E$sex,  in 
I^ndofif  die  office  of  the  under-sheriff  of  that  county 
being  held  diere.  That  (he  case,  as  approved  by  the 
learned  Baron,  only  raised  the  question  as  to  whether  the 
goods  of  a  defendant  were  bound  from  the  delivery  of  die 
writ  to  the  sheriff,  without  stating  whether  delivery  to 
the  under-sheriff's  agent  in  London  was  good,  so  as  to 
Innd  the  goods  from  that  time. 


laie. 


Jackson 

V, 

Halu 


Mr.  Serjt.  Copley^  in  support  of  die  rule,  was  stopped 
by  die  Court. 


Lord  Chief  Justice  Gibbs.^ — ^As  I  understand  the  facts 
of  this  case,  they  are  tliese : — ^The  parties  went  down  to 
trial  at  the  last  assizes  for  Essex.  No  Seijeaiit  was  retained 
at  those  assizes,  and  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  a  case  reserved. 
The  case  was  accordingly  drawn  by  the  pIainti£Ps  counsel. 
The  defendant's  attorney  did  not  approve  of  it,  on  which 
the  parties  attended  the  learned  Baron,  vvho  tried  the 
cause,  and  who  stated  his  opinion  as  to  the  point  to  be  de-* 
cided,  in  consequence  of  which  the  junior  counsel  who 
attended  for  the  plaintiffs  and  defendant,  signed  the  case. 
The  plaintiffs  were  ready  to  argue  the  point,  and  for  that 
purposiB  had  their  case  signed  by  a  ^eijeant,  so  that  they 
have  done  every  thing  required  on  their  part  By^  a  rule 
of  this  Court,  no  case  can  be  argued  without  the  sig- 
nature of  a  Serjeant  on  both  sides.  The  defendant's  agent, 
however,  states,  that  he  is  not  satisfied,  and  refuses  to 
fipply  for  ^a  Serjeant's  signature  to  the  case  delivered  to 


Jacksok 


4gO  CASKS  IN  TRINITY  TBRtf, 

Mie.  Um.  There  can  be  no  doubt  of  the  propriety  of  ob- 
taining such  a  signatare^  for  the  case  was  approved  of  ly 
the  Judge  "who  tried  the  cause.    But  the  defendant  itaods 

HaUi.  aloof|  and  sajs,  that  unless  certain  ingredients  be  in- 
troduced into  the  case,  he  will  not  apply  for  the  ig- 
nature  of  a  Serjeant,  without  which,  the  case  cannot  be 
aigued.  If,  however,  die  Ck>urt  see  grounds  to  believe 
^t  the  defendant  fraudulently  widiholds  the  case  firoon 
being  aigued,  diey  may  order  the  po9iea  to  be  delivered 
to  the  plaintiffs,  and  they  may  enter  up  judgment  thereoo. 
That  is  the  only  course  that  can  be  adopted  when  ooe 
party  widiholds  that  which  it  is  his  duty  to  perform.  Tlie 
Court  will,  in  such  cases,  oblige  parties  to  do  juiticf . 
Hera  the  defendant  refuses  to  perfect  his  case,  so  is  to 
have  it  set  down  for  argument,  although  the  Judge  has 
given  his  opinion  and  sanction  as  to  the  points  it  ought 
to  contain.  We  are  therefore  of  opinion  that  this  role 
must  be  made 

Absolute. 

The  Court,  however,  allowed  the  defendant  two  days 
to  apply  for  a  Segeanfs  signature ;  but  no  such  appli- 
cation was  made. 
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RiDOB  and  Others  v.  Gablicb  and  Others.  Wednesday, 

Jvne  ad. 

Tbis  was  an  action  of  debt  on  a    bond  given  by  the  Where  a  torn* 
lessee  of  a  turnpike  gate  and  his  sureties,  to  the  trustees  of  **^^f^' JJ?"  |. 
the  road  leading  from  CosAam,  in  the  county  of  5oti/A^  It.  6£{.  on  every 
€mpion,  to  Chichester.     The  defendants,  having  craved  fonr-whaeled 
oyer  of  Ae  bond,  (which  was  conditioned  for  the  due  per-  ^J^j^Qf^Jf* 
formance  by  Garlick  of  certun  covenants  contained  in  a  less  breadth 
lease  bearing  even  date  therewith,  and  made  between  the  than  six  inches, 
trustees  of  the  road,  of  the  one  part,  and  Garlick,  of  the  f^^  horses- 
other),  set  out  the  lease  in  th^ir  first  plea,  by  which  (after  Is.  on  every 
redl'mg,  that  by  an  act  of  parliament  passed  in  the  46th  J^^^J**?? 
Geo»  3.  (a),    intituled,  ''  An  act  for  repealing  two  acts  horses ;  M.  by 
passed  in  the  2d  and  24th  Geo.  3.  for  repairing  the  above  two;  and  A^d. 
road,**  and  that  trustees  were  empowered  to  lease  the  tolls  i/i??f  V^    ^^ 
granted  by  that  act,  for  any  term  not  exceeding  three  tion  on  wag- 
years,  for  the  best  price  that  could  be  got  for  the  same  (b) ;  ^°*  i^'^j^  ^^^ 
and  that  at  a  meeting  of  the  trustees,    the  tolls  were  put  |,y  f^np  thrae 
up  to  be  let  by  auction  for  one  year,  and  that  Garlick  was  two,  or  one 
declared  the  highest  bidder)  it  was  witnessed,  that  the  toUs  .^ntw  ^£\®* 
were  leased  to  him  by  the  trustees  for  that  term,  on  his  only  those  re- 
Paying  «£670,  by  monthly  instalments,  for  the  same,  pro-  apecUve  sums 
vided  (amongst  other  restrictions)  that  if  such  rent  were  landed  for" 
io  arrear  fourteen   days  after  any  day  of  payment,  or  if  toU,  and  Uiat 
Gar/icifc  should,  at  any  time  during  the  time  thereby  de-  the  |3d  section 
mised^  ask,  demand,  or  receive,  for  toll  for  die  passage  of  c.  84.  by  which 

one-half  more 
■  ■  .     ■  '  '    I  than  the  toUs 

payable  for 
(«)  Chap.  46. (b)  Sect.  26.  waggons  with 

wheels  of  a 

less  breadth 
than  six  inches  might  be  taken,  was  virtually  repealed  by  the  other  act. 
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any  coach,  chaise,  waggon,  cart,  or  other  cavriif  e,  hotse 
or  other  cattle,  through  the  gate,  any  greater  or  less  toD 
than  the  respective  sums  directed  to  be  paid  for  such  tolb 
on  the  road  by  that  act  (except  only  whea  any  soch  tolls 
had  been  lessened  or  altered  by  order  of  the  tmstoes,  by 
virtue  of  the  powers  vested  in  diem  by  that  act)^  cur  any 
rate  for  articles  exempted  by  that  act,  or  by  any  other  of 
the  laws  and  statutes  of  this  realm,  die  demise  was  to  he 
void.     Then  followed  covenants    by  Garlick,   amoag 
others,  for  payment,  and  that   he  would  not  at  any  time 
during  the  demise  demand  or  receive  greater  or  less  tolls 
than  as  above  stated.     The  defendants  then  averred  in 
the  words  of  the  proviso,  that  Oarlick  had  not  demanded 
greater  or  less  tolls,  according  to  the  terms  therein  stated, 
— and  that  he  had  always  since  the  making  of  die  bood 
performed  all  the  covenants  contained  in  the  lease,  <m  bis 
part  to  be  performed   and  Adfiiled.     The   defendsats 
pleaded,  secondly,  that  Garlick  had  not  demanded  or  re- 
ceived for  toll  for  the  passage  of  any  coach,  &c.  through 
the  gate,  any  greater  or  less  tolls  than  directed  to  be  paid 
by  the  act,  except  where  they  had  been  lessened  or  al- 
tered by  order  of  the  trustees,  or  other  laws  or  statutes, 
and  except  where  he  had  demanded  and  taken  for  divers 
waggons,  carts,  and  carriages,  having  the  fellies  of  die 
wheels  thereof  of  less  breadth  or  gauge  than  six  inches 
from  side  to  side  at  the  least,  at  the  bottom  or  sole  thereof, 
and  for  the  horses  or  beasts  of  draught  drawing  the  same, 
one  half  more  than  the  tolls  payable  for  the  same  re- 
spectively by  the  said  act,  and  under  and  by  virtue,  and 
according  to  the  form  of  the  statute,  and  the  other  statutes 
in  such  case  made  and  provided,  nor  any  tolls  for  articles 
exempted  by  the  said  act,  or  by  any  other  of  the  laws  and 
statutes  of  this  realm.    To  the  first  plea,  the  plaintiffs  le- 
plied,  that  by  the  said  act,  in  part  recited  in  the  con- 
dition of  the  bond/  it  was  enacted^  that  the   following 
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tolls  should  be  demanded  and  taken  at  each  and  every  of 
the  toll-gates  which  should  be  continued  or  erected  in 
panuance  of  that  act,  before  any  horsey  catde,  or  car- 
risgei  upon  which  any  toll  was  by  that  act  imposed,  should 
be  permitted  to  pass  through  the  same ;  that  is  to  say, 
(a) ''  For  every  four-wheeled  waggon,  cart,  or  other  socb 
carriage,  having  the  sole  or  bottom  of  the  fellies  of  the 
wheels  thereof  of  a  less  breadth  or  gauge  than  six  inches, 
sad  drawn  by  four  horses,  or  other  beasts  of  draught,  the 
sum  of  one  shilling  and  sixpence  ;  and  drawn  by  three 
horses,  the  sum  of  one  shilling;  by  two  horses,  nine- 
pence;    and  by  one  hone,  fourpence  halfpenny.     For 


1818. 


RiDOB 

and  Others 

V. 
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(a)  By  46  Geo.  3.  c.  46.  9. 15»  the  tolls  on  waggons  and 
carts  were  to  be  taken  as  follows  :  For  every  four-wheeled 
waggon  or  cart,  having  the  sole  or  bottom  of  the  fellies  of 
the  wheels  thereof  of  the  breadth  or  gauge  of  nine  inches, 
and  rolling  a  surface  of  that  breadth  so  flat  pr  level  as  not  to 
deviate  more  than  an  inch  from  a  flat  surface,  and  drawn  by- 
eight  horses,  two  shillings;  by  six  or  seven  horses,  eighteen- 
pence;  by  four  or  five,  one  shilling  and  fourpence ;  by  two 
or  three,  ninepence ;  and  by  one  horse,  fourpence  half- 
penny. For  every  two-wheeled  waggon  or  cart,  with 
wheels  of  the  like  dimensions,  and  drawn  by  five  horses* 
one  shilling  and  sixpence ;  by  four  horses,  one  shilling  and 
threepence;  by  three  horses,  one  shilling;  bv  two,  six- 
pence; and  by  one,  threepence.  For  every  four-wheel- 
ed waggon  or  cart,  having  the  bottom  of  the  fellies 
of  the  wheels  thereof  of  the  breadth  of  six  inches,  and 
roUing  such  fiat  or  level  surface  as  aforesaid,  and  drawn 
by  six  horses,  one  shilling  and  sixpence;  by  four,  one 
shilling  and  threepence ;  by  three,  one  shilling ;  by  two, 
ninepence ;  and  by  one,  fonrpence  halfpenny.  For  every 
two-wheeled  waggon  or  cart,  with  wheels  of  like  dimen- 
sion, and  drawn  by  four  horses,  one  shilling  and  three- 
pence ;  by  three,  one  shilling ;  by  two,  ninepence ;  and  by 
one,  fourpence  halfpenny.  For  every  four-wheeled  wag- 
gon or  cart,  having  the  sole  of  the  fellies  of  the  wheels 
thereof  of  a  less  breadth  than  six  inches,  and  waggons  or 
carts  with  two  wheels,  of  like  description,  and  drawn  by 
a  like  proportion  of  horses,  the  tolls  as  above  specified  in 
the  replication. 
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every  two^wheeled  waggon,  cart,  or  other  such  cumpi 
having  the  sole  or  bottom  of  the  fellies  of  the  wbeeb 
thereof,  of  a  less  breadth  or  gauge  than  six  inches,  and 
drawn  by  four  horses,  one  shilling ;  by  three  horaes;  nine- 
pence;  by  two  horses,  sixpence;  and  by  one,  four- 
pence  halfpenny :  which  tolls  had  not  nor  were  befere  or 
at  thfi  time  of  making  the  said  indenture,  or  at  aoy  time 
since,  been  lessened  by  order  of  the  trustees,  nor  ivss  any 
thing  in  the  said  act  expressly  directed  or  provided  to  the 
contraiy.  The  plaintifi)  then  averred,  that  GarlUk,  after 
the  making  of  the  bond,  and  during  the  demise,  demanded 
and  received  from  one  W.  Sims,  for  the  passage  of  a  foa^ 
wheeled  waggon,  having  the  sole  or  bottom  of  the  fellies 
of  the  wheels  thereof  of  a  less  breadth  or  gauge  than 
six  inches,  and  drawn  by  four  horses,  through  the  gate  in 
question,  a  greater  toll  than  one  shilling  and  nxpence  di- 
rected to  be  paid  for  such  toll  by  the  said  act,  to  wit|  the 
sum  of  two  shillings  and  threepence,  contrary  to  the 
form  and  effect  of  the  condition  of  the  bond ;  and  for  a 
further  breach  of  the  said  condition,  tliat  Garlick  also 
demanded  and  received  from  one  W.  PricUler,  for  the  pass- 
age of  a  two*wheeled  cart,  having  the  bottom  of  the  fel- 
lies of  the  wheels  of  a  less  breadth  than  six  inches,  and 
drawn  by  two  horses,  through  the  gate,  a  greater  toUthaa 
the  sum  of  sixpence,  directed  to  be  paid  by  the  said  act, 
to  wit,  the  sum  of  ninepence. 
There  was  a  similar  replication  to  the  second  plea. 

Rejoinder  as  to  the  first  plea,  that  the  waggon  m  the 
first  breach  mentioned,  was  a  waggon  having  the  fellies  of 
the  wheels  thereof  of  less  breadth  or  gauge  than  sx 
inches  from  side  to  side  at  the  least,  at  the  bottom  or  sole 
thereof,  and  that  Garlick  did  demand  and  receive  for  the 
said  waggon  and  horses,  as  in  the  first  breach  mentioned^ 
the  sum  of  two  shillings  and  threepence,  as  and  being  the 
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akiibadt  of  the  two  several  sums  following,  that  is  to  say^ 
the  sum  of  one  shilling  and  sixpence  directed  to  be  paid 
and  payable  for  toll  in  that  behalf,  by  the  said,  act  b  the 
condition  mentioned,  and  the  further  sum  of  ninepence, 
being  one  half  more  than  such  toll  directed  to  be  paid  in 
that  behalf,  by  a  certain  other  act  of  parliament,  made 
and  passed  in  ttie  13  Geo,  3,  intituled,  ''An  act  to  exphun^ 
amend,  and  reduce  into  one  act,  the  general  laws  then  in 
being,  for  regulating  the  turnpike  roads  in  England*'  And 
this,  &c.  Wherefore,  &c. — ^And  as  to  die  second  breach 
of  the  first  plea  as  to  the  cart,  diat  GarUck  demanded 
and  received  ninepence  as  the  amount  of  two  several 
sums,  viz.  sixpence  directed  to  be  paid  by  the  statute  in 
the  condition  mentioned,  and  the  further  sum  of  three- 
pence, being  one^half  more  than  such  toll  directed  to  be 
paid  in  that  behalf  by  the  13  Geo.  3.  The  defendants  then 
rejcHued  in  like  manner  to  the  second  plea« 

To  diis  rej<nnder  the  plaintiffs  demurred  generally,  and 
the  defendants  joined  in  demurrer. 
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The  cause  now  came  on  for  argument,  when  Mr.  SetjU 
UuHock,  for  the  plaintiffii,  observed,  that  the  46  Geo.  S« 
having  directed  different  tolls  to  be  taken  for  broad  and 
narrow-wheeled  waggons  and  carts^  the  only  question  was, 
whether  the  lessee  i^as  justified,  under  the  IS  Geo.  3.  (Ge-» 
neral  Turnpike  Act),  in  demanding  for  such  carriages  with 
wheels  of  less  breadth  than  six  inches,  ono^half  more  than 
die  toll  specifically  dtreeted  by  the  former  act  for  wheels  of 
that  size  and  description.  That  would  depend  on  the  con<» 
stniction  of  the  clause  in  the  46  Geo.  3.  with  reference 
to  the  13  Geo.  3.  c.  84.  j«  23.  (o).    If  the  clause  had  been 


(d)  By  which  it  is  enacted,  **  That  the  trustees  appoiot-^^ 
ed   by  or  under  the  authority  of  any  act  of  parliament, 
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general  in  the  46  Geo.  3.  that  each  waggon,  &c.  should 
paj  and  be  liable  to  so  much  toll^  the  wagons  with  nu- 
row  wheels  might  then  have  been  liable  to  the  half  toll 
imposed  by  the  General  Turnpike  Act ;  but  here,  there  being 
a  specific  enactment,  in  respect  of  this  particular  spedes 
of  wheel,  that  enactment  must  regulate  the  toll  to  be 
actually  received.  The  intention  of  the  legislature  wu, 
that  the  clause  in  the  46  Geo.  3.  should  be  concluaive. 
The  23d  section  of  IS  Geo.  3.  can  only  operate  in  respect 
of  tolls  to  be  taken  for  narrow-wheeled  waggons  gene- 
rally, and  not  where  a  local  act  has  imposed  specific  tolb 
on  waggons,  8cc.  having  wheels  of  a  particular  denomina- 
tion, and  drawn  by  a  given  number  of  horses.  Generallj 
speaking,  local  acts  impose  tolls  on  waggons,  and  other 
carriages,  without  specifying  the  particular  breadth  of  the 
wheels.  The  clause  as  to  the  sums  to  be  taken  for  tollsi  in 
the  2  Ceo.  3.  which  was  the  first  act  passed  as  to  the  re- 
pairing this  particular  road,  and  which  is  now  repealed 


made  for  repairing  or  amending  turnpike  roads,  or  sack 
other  persons  as  are  authorized  by  tuem^  shall  and  are 
thereby  required  to  demand  and  take  for  every  waggon, 
wain,  cart»  or  carriage,  having  the  fellies  of  uie  wheels 
thereof  of  bss  breadth  or  gauge  than  six  inches  from  side 
to  side  at  the  least,  at  the  bottom  or  sole  thereof,  ind  for 
the  horses  or  beasts  of  draught,  drawing  the  samsi  oae- 
haifmore  than  the  toUs  or  duties  which  are  or  shall  bs 
payable  lor  the  same  respectively  ; — and  for  every  waggon, 
wain,  cart,  or  carriage,  having  the  fellies  of  the  wheels 
thereof  of  less  breadth  or  gauge  than  six  inches  from  side 
to  side,  at  the  least,  at  the  oottom  or  sole  thereof,  and  for 
the  horses  or  beasts  of  draught,  drawing  the  same,  from 
and  after  the  29th  day  of  September^  1776,  double  the  tofls 
or  duties  which  are  or  shall  be  payable  for  the  sane  re- 
spectively, by  any  aot  or  acts  of  parliament  made  for 
amending  or  repairing  turnpike  roads,  before  any  snch 
waggon,  wain,  cart,  or  carriage,  respectively,  shall  he 
permitted  to  pass  through  any  turnpike  gate  or  bar  whare 
tolls  shall  be  payable  by  virtue  of  any  such  acts,* 
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by  the  act  in  quesfioD,  are  wholly  different;  for  by  the 
former  the  trustees  were  enabled  to  take  die  fonowing 
tolls,  '*  For  every  waggon,  cart,  or  other  carriage,  drawn 
by  four  horeea,  the  sum  of  one  shilling,  by  three;  nine- 
pence,  and  by  two,  sixpence."  During  the  operation  of 
that  statute,  tolls  might  not  only  be  demanded  on  waggons, 
&c.  with  wheels  of  less  than  six  indies  in  breadth,  under 
that  particular  act,  but  one-half  more  might  be  imposed 
under  the  23d  section  of  13  Geo,  3.  But  the  language  of 
the  46  Geo.  3.  is  totally  different,  as  the  legislature  haye 
there  imposed  specific  tolls  on  waggons  and  carts  liaving 
vheek  of  different  widdis ;  they  therefore  did  not  intend 
that  such  carriages  should  be  liable  to  one-half  more  than 
those  tolls,  by  virtue  of  the  General  Turnpike  Act,  which 
only  looked  to  cases  where  toll  was  payable  for  carriages.of 
every  description,  ht^ving  wheels  of  less  breadth  than  tax 
inches.  As,  therefore,  the  46  Geo*  3.  applies  to  tolls 
to  be  taken  for  waggons,  8cc.  having  wheels  of  different 
and  specific  breadths,  it  must  operate  exclusively  quoad 
the  road  in  question,  without  having  any  reference  to  the 
General  Turnpike  Act 


1818. 


RiDGB 

and  Others 

&ARLICK 

and  Others. 


Mr.  Seijt.  Faughan,  contrd. — ^The  phmtiffi  by  the 

present  action  seek  to  impute  a  breach  of  covenant  in  a 

lease  entered  into  by  them  with  oue  of  the  defendants, 

which  will  amount  to  a  forfeiture,  as  he  thereby  engaged 

to  demand  and  take  neither  more  nor  less  toll  than  he 

should  be  mtitled  to  receive  under  the  act  in  question. 

If,  therefore,  he  has  misconstrued  the .  act,  the  plaintifiii 

will  be  entitled  to  judgment.    The  only  question  is,  whe- 

&er  the  twenty-third  section  of  the  General  Turnpike  Act 

is  applicable  to  this  case.    AH  the  provisions  contained 

in  that  act,  are  incorporated  into  every  subsequent  statute 

rehUiTe  to  the  repairs,  8cc.  of  turnpikes,  and  are  all  ap- 

K  k  a 
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flicable^  qdI^m  exprasaljr  ftpeakd.  It  was  Ike  polkj  of 
Ij^  legislature,  for  the  protection  of  the  roads,  to  aDow 
statutes  of  this  descriptioa  to  impose  a  penalty  by  way  of 
toll,  oo  fOiggDiis  and  carts  having  wheels  of  certam  dt- 
mensions;  and  that  an  extra  toU  niight  be  taken  for  tfiose 
which  were  not  of  a  certain  widdi,  as  they  tended  most 
materially  to  itgnre  the  roads.  By  the  fenner  psrt  of 
the  twenty-third  section  of  die  General  TnrapikeAc(| 
one-half  eitra  toll  might  be  demanded  for  all  carria^ 
having  wheels  less  than  six  inches  b  breadth.  That  put 
of  the  clause  is  applicable  to  all  future  turnpike  acti. 
But  the  latter  part  of  that  clause,  whidi  is  referahle  to 
double  tolls,  has  a  prospective  operation,  and  ss  the 
tsking  double  tolls  was  found  to  be  incoovoiient,  ihit 
part  of  the  chnise  was  repealed  by  the  18  Geo.  3.  c.  28. 
But  this  case  must  be  considered  with  reference  to  the 
2  Gto.  S.  by  which  a  party  m^ht  be  entitled  to  demsnd 
double  tolls,  as  it  was  applicable  to  all  waggons,  &c.  ge- 
nerally. •  Acts  of  this  description  may  be  assimilated  to  in* 
dosurs  acts*  Here,  the  General  Turnpike  Act  enacts, 
that  half  as  much  more  maybe  taken,  than  the  tolls  payable 
for  carriages  having  wheels  of  a  certain  breadth.  That  hss 
not  b^en  altered  or  repealed  by  the  46  Geo.  3.  If  it  had 
varied  the  diiEnrent  sums  to  be  taken  it  might  bsve 
some  operation,  but  they  remain  the  same.  The  foraer 
part  therefore,  of  the  clause  in  the  General  Turnpike  Act, 
stands  unrepealed  by  the  46  Geo.  3.  although  it  hss  been 
insisted,  that  as  the  specific  breadth  of  the  wheels  are 
mentionod  in  that  latter  statute,  it  must  have  thatefiect. 


Idr.  Serjt  Hulbtk^  in  reply,  was   stopped  by  the 
Court. 


Lord  Chief  Justice  GiBBS.-*-fT]us  is  an.  eitremely 
plain  case.    The  object  oi  the  legislature^  in  passing 
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the  13  Gio.  3.  c.  84*  was^  (hat  ioasmueh  as  roada  hild  suT-         1818. 
fered  a  material  injury  by  the  passage  of  carriages  hailing         -j^^j^    ^^ 
narrow  wheels,  such  carriages  should  pay  a  larger  toll     and  Others 
than  those  which  had  broi^l;  and  as  that  had  not  been  ^* 

suflkienily  provided  fpr  by  the  local  acts,  by  the  tvt^nQr-  ^ ^  OUiers. 
third  section  of  that  statute,  the  toll  was  to  be  increased 
one-half,  if  waggons,  carts,  or  other  carriages  travelled 
with  wheeb  under  sis  inches  in  breadth.  There  can  be 
no  doubt,  that  if  a  subsequent  act  directied  that  all  cai^ 
riages  with  wheels  under  six  indies  in  breadth,  should 
be  liable  to  pay  a  toll  of  ninepence ;  that  the  legisla- 
ture, when  the  latter  was  passed,  had  the  former  and 
then  existing  act  in  contemplation;  and  when  they 
enacted,  that  all  carriages  should  pi^  sixpence,  and  in 
the  event  of  the  wheels  being  less  than  six  indieS  wide, 
ninepence;  it  would  not  be  affected  by  the  General 
Turnpike  Act.  The  legblature,  in  passing  the  13  Ge6.  3. 
never  intended,  nor  could  they  limit  or  diminish  the  power 
of  future  legislators^  as  to  duties  which  might  be  im- 
posed on  carriages  with  wheels  of  certain  breadlbs ;  for 
by  the  46  Geo.  3.  they  prescribed  what  tolls  should  be 
payable  on  canines  having  wheels  nine  inches  wide,  or 
six,  or  less  titan  six.  These  toUs  therefore,  are  taken  out 
of  the  openrtion  of  the  13  Geo.  3.  for  they  are  not  new  toUs 
imposed  on  carriages  generally;  but  Ae  legislature  have 
prescribed  and  limited  the  sums  payable  for  tolls  on  car- 
riages, according  to  the  width  of  the  wheels,  and  increased 
such  sums,,  as  the  wheels  decreased  in  breadth.  There- 
fore the  13  Geo.  3.  cannot  operate  again,  by  allowing 
one  half  as  much  more  to  be  levied,  after  those  spe- 
cific tolls  have  been  fixed^  But  that  ^ould  be  the  eflect 
of  my  Brother  Faughan^s  construction  of  this  statute. 
Such  a  construction  is  in  itself  so  absurd,  that  it  ought  not 
for  a  moment  to  be  adopted  by  the  Court;  and  it  could 
not  be  the  inteution  of  the  legislature^  that  the  statute 
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IS  Geo.  3.  should  act  on  those  which  might  be  paned 
subsequent  to  it. 

Mr.  Justice  Dallas. — ^Tlie  only  question  is,  whether 
the  Idth  Geo.  d.  c.  84.  can  be  considered  as  applicable  to 
this  case  or  not.  My  Brother,  HuUock,  has  saidy  that 
if  that  statute  be  not  virtually  or  expressly  repealedi 
it  might  possibly  range  within  it.  In  that  genera!  act, 
however,  there  is  a  saving  of  the  local  acts,  and  the  sole 
question  now  is,  whether  the  £Sd  section  of  the  IStii 
Geo.  3.  be  either  virtually  or  expressly  repealed,  or  not. 
The  46  Geo.  3.  directs  certain  sums  to  be  paid  as  tolls  oa 
different  carriages  of  a  specified  description,  viz.  on  those 
having  wheels  of  particular  breadths.  Thb,  tberefon, 
I  think,  is  a  virtual  repeal  of  the  former  act. 


Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough.— -The  13  Geo:  3.  c.  84. (Ge- 
neral Turnpike  Act),  relates  only  to  general  tolls.  But 
the  statute  in  question,  which  was  passed  subsequendj, 
imposes  a  penalty,  by  way  of  toll,  of  different  sums,  on 
carriages  travelling  with  wheels  of  a  specific  breadth, 
increasing  or  diminishing  such  tolls  according  to  such 
breadth.  I  therefore  concur  with  the  Court  in  thinking 
that  this  case  does  not  fall  within  the  operation  or  meaninj 
of  the  former  general  act. 


Judgment  for  the  plaintiffs. 
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Clark  and  Another  v.  Gaskarth.  ^^jt^e^*^' 

This  was  an  action  of  trespass,  in  which  the   plaintiffs  Trees,  shrubs, 

declared  in  the  first  count  of  the  declaration,  against  the  *"^  plants, 

growing  lift 
defeodanty  for  breaking  and  entering  their  closes,  to  wit,  land  which  the 

one  close,  called  lAme  Potis,  and  one  other  close,  called  defendant  had 

the  Nursery  Ground,  at  the   parish  of  CrosthwaiUt  in  pf^J^g  fo^  ^ 

die  connty  of  Cumberland,  and  with  spades,   shovels,  term,  and 

and  pickaxes,    tearing  up,  digging  up,    subverting,  da-  jj^hjchthej 

maging,    and  spoiling  the   earth   and   soil  thereof,   and  i^^  nursery 

digging  up,  uprooting,    cutting  flown,   prostrating,   and  gfoond,  and 

destroying  divers  trees,    plants,    roots,  and  seeds,    (de-  jjf  °J^J  ^^J" 

nomiuatiug  and  describing  them),  of  the  plaintiffs,  then  demise,  are 

growing  on  the  said  closes,  and  taking  and  carrying  the  not  distrain- 

saroe  away,  and  converting   diem  to  his  own  use.     And  ^^^^j^^  fo^ 

in  the  last  count,  they  declared  for  seizing  and   taking  rent,  under 

odier  trees  and  plants  th^n  growing  in  the   said  closes;  ^\^*^' «' 

c«  x9«  9»  Oi  as 
and  also  one  hundred  cart-loads  of  wood,  timber,  and  ^^t  statute  ap- 

underwood,  of  the  plaintiffs,  and  carrying  away  and  con*  plies  only  to 
Tcrtiog  the  same  to  the  defendant's  use.  ^^uTtJ  o^^' 

the  land  which 
The  defendant  pleaded  the  general  issue.    The  cause  ™ay  become 
was  tried  before  Mr.  Baron  Wood,  at  the  last  assizes  at  ^.^p^i^ie  of 
Carlisle,  when  a  verdict  was  found  for  the  plaintiffs.  One  being  cut  and 
Hundred  and  Ten  Pounds  damages,  subject  to  the  opinion  ^^^  ^P* 
of  the  Court,  on  the  following  case  : — 

At  the  time  of  committing  the  several  acts  alleged  in 
the  declaration,  the  plaintiffs  were  nurserymen,  and  car- 
ried  on  their  business  in  partnership  together,  at  Keswick 
in  Cumberland,  and  before  and  at  that  time,  they  were 
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the  tensntSi  and  in  the  occupation  of  th^  closes  mentioned 
in  the  declaration,  under  the  defendant,  for  a  certaa 
term,  then  and  yet  unexpired,  at  the  annual  rent  of 
«£l9«  19<-  The  plaintiffs  used  the  closes  in  the  dedanr 
lion  mentioned,  as  nurserj  grounds,  and  at  the  tine  of 
the  alleged  trespasses,  the  whole  of  such  grounds  bad 
been,  and  were  planted,  by  them,  with  young  trees, 
shrubs,  and  plants,  for  the  purpose  of  sale,  in  the  way  of 
their  business  as  nurserymen ;  and  a  gfeat  number  of  trees, 
shrubs,  and  plants,  of  different  sizes  and  ages,  and  be- 
longing to  the  plaiptiffa,  werp  then  growing  on  the  nine 
grounds. 

At  the  time  of  the  distress  hereinafter  mentioned,  tbe 
sum  of  ^28.  &.  was  due  from  the  plaintiffs  to  tbe  d^ 
fendant  for  rent,  in  respect  of  the  said  nursery  groonds; 
and  such  rent  being  so  in  arrear,  tbe  defendant  on  tbe 
IQth  ot  February,  1817,  distrained  all  the  growing  tree% 
shrubs,  and  plants,  which  belonged  to  the  plaintiffs,  and 
which  were  then  growing  m  the  said  Qurseiy  grounds,  for 
such  arrears  of  rent 

Notice  of  distress  was  given  by  the  defendant,  and 
the  prox>erty  distrained  was  appraised  by  two  swpni  sp: 
praiscrs,  according  to  the  directions  of  the  statute 
11  Geo.  2.  c.  19*  in  that  behalf;  and  in  the  morning  of 
the  24th  of  the  same  month,  a  sale  by  public  anctioo,  of 
the  same  trees,  shrubs,  and  plants,  commenced  by  di- 
rection of  the  defendant,  upon  the  same  premises,  for 
the  purpose  of  raising  the  said  arrears  of  rent,  and  con: 
turned  frooi  day  to  day,  till  tbe  4di  of  March,  when  such 
sale  ceased.  Several  lots  or  parcels  of  the  trees  distiuned 
?u  aforesaid,  were  sold  at  such  sale  to  purchasers,  whilst 
such  trees  were  growing,  and  before  they  had  been 
taken  up,  or  from  the  ground ;  and  such  lots  or  parcels 
9f  tr^es  were  aftepyard;  taken  up  from  the  groi^d,  by 
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ibe  respective  purchasers  thereof,  and  other  lots  or  par-  }8ia» 

icels  of  the  trees  dutrained  were  sold,  after  the  trees  r'^^ 

comprisiDg  such  lots  had  been  respecthrely  tal^en  and  ^q ^  Anothei 

pulled  up  from  the  ground,  by  the  directioq  of  the  de-  «• 

feudant,  after  they  had  been  seized  and  distrained  in  the  ^^^KARTHf 
manner  aforesaid. 

The  question  for  the  opinion  of  the  Court  was^ 
whether  the  plaintiffs  were,  under  the  above  circum- 
stances, entitled  to  recover.  If  the  Coort  should  be 
of  opinion  that  they  were,  then  the  verdict  which  had 
beea  found  for  0ien>  was  to  stand,  if  not,  a  nonsuit  was 
tp  be  entered*   ^ 

The  case  came  on  for  argument  this  day,  when  Mr. 
Serjt.  IJuUock  for  the  plaintiffs,  beuo^  about  to  contend 
that  the  trees  in  question  were  not  distrainable  for  rent, 
as  by  the  coqsmon  law  a  landlord  could  not  distrain 
trees  growipg  on  his  land,  whether  occupied  as  a  nur- 
sery, or  in  any  other  way,  for  arrears  of  rent,  as  nothing 
coold  be  distrainable  but  what  could  be  returned  in  the, 
same  state,  after  the  rent  was  paid,  as  it  was  before,  waa. 
stopped  by  the  Court,  who  called  on  Mr.  Segt.  Copley 
to  support  the  distress. 

The  defendants  ri|(ht  to  distrain  is  founded  on  the 
11  Geo*  2.  c.  i9«  <•  8.  (a).  The  plaintiffs  having  con- 
verted the  land  demised  to  them  by  the  defendant,  into  a 


(a)  By  which  it  is  enacted,  **  That  from  the  passing  of 
that  act,  it  might  be  lawful  for  every  lessor  or  landlord, 
or  his  steward,  bailiff,  receiver,  or  other  person  empow- 
ered by  him,  to  take  and  seize  as  a  distress  for  arrears  of 
rent,  ail  sorts  of  corn,  grass,  hopq,  roots,  fruits,  pulse, 
or  other  product  wlMtsoever,  which  should  be  growing  on 


404  CASES  IN  TRINITY  TERST, 

1818.         nursery  ground,  and  planted  trees  therein  for  sale,  i?ichh 
Clarke       ^^^  *®  ^  removed  as  they  were  purchased,  they  cooH 
and  Another  be  the  only  available  property  on  which  the  defendant 
V-  could  distrain,  and  more  particularly  so,  as  diey  were  not 

only  raised  on,  but  at  the  time  of  die  dbtress,  were  the 
only  product  of  the  land.  The  generality  of  the  former 
part  of  the  section  is  not  restrained  by  the  latter,  which 
directs  the  com,  &c.  to  be  cut,  carried,  and  laid  up,  for  the 
defendant  was  entitled  to  take  up  the  trees  in  question,  and 
deposit  them  in  the  same  manner  as  the  plaintiffs,  as  nur- 
serymen, would  have  done  for  the  purpose  of  sale ;  that 
part  of  the  statute  which  authorises  the  appraisement  to 
be  taken,  after  the  com  is  cut,  gathered,  and  laid  up,  is 
only  applicable  when  it  is  necessary  for  such  particular 
purpose ;  but  here,  the  trees  and  plants  might  be  dis* 
posed  of  immediately  on  their  being  taken  from  the 
ground.  They,  in  fact  are,  and  must  be  considered,  as 
iUling  within  the  same  principle  as  other  crops  growing 
or  standing  on  the  land,  and  by  the  words  of  the  statute, 
all  product  whatsoever,  growing  on  any  part  of  the  es- 
tate demisi^d,  may  be  distrained  for  arrears  of  rent  Tliis 
case  tlierefore,  falls  within  the  words  and  meaning  of  die 


any  part  of  the  estate  depiised,  as  a  distress  for  arrears 
of  rent,  and  the  same  to  cut,  gather,  make,  cure,  car- 
ry and  lay  Up,  when  ripe,  in  the  barns  or  other  proper 
place,  on  the  premises  so  demised ;  and  in  case  there 
should  be  no  barn  or  proper  place  on  the  premises  de- 
mised, then  in  any  other  barn  or  proper  place  which 
such  lessor  or  landlord  should  hire,  or  otherwise 
procure  for  that  purpose,  and  in  convenient  time  to  sell, 
appraise,  or  otherwise  dispose  of  the  same,  towards  sa- 
tisfaction of  the  rent,  for  which  such  distress  should  have 
been  taken ;  and  of  the  charges  of  such  distress,  appraise- 
ment, and  sale,  in  the  same  manner  as  other  goods  and 
chattels  might  be  seized,  distrained,  and  disposed  of, 
and  the  appraisement  thereof  td  be  taken,  when  cut,  fea- 
thered, cured,  and  made,  and  not  before." 
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etatate;  and  as  the  defendant,  as  landlord  of  the  premises, 
had  no  other  remedy  to  recover  bis  rent  from  the  plain-* 
liffa,  they  cannot  be  entitled  to  recover. 

But  the  Court  were  clearly  of  opinion,  that  the  trees 
in  question  were  not  distrainable,  as  the  word  **  product,** 
in  the  11  Geo.  2.  c.  19-  s.  8.  under  which,  if  at  all, 
the  distress  could  be  justified,  did  not  extend  to  trees 
growing  in  a  nurseryman's  garden,  but  only  to  other  pro- 
ducts of  a  similar  sort  with  those  mentioned  in  that  sta- 
tute, viz.  such  as  were  capable  of  becoming  ripe,  and ' 
of  being  cut,  gathered,  and  hiid  up;  and  they  accord- 
ingly gave 

Judgment  for  the  plaintiffs  (a). 
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(a)  See  Clark  v.  Cahert,  post,  vol.  iii.  p.  114,  where  the 
decisien  in  this  case  is  recognized  and  adopted. 


Coke  and  Another,  Executors  of  Grick,  deceased, 
V.  Brummell  and  Raocliffe. 


Friday, 
Jane  5th. 


Mr.  Serjt.  Lens  on  a  former  day  in  this  Term,  obtained  -^«  *«  snretj 

a  rule  fiMi,  that  the  judgment  which  had  been  signed  in  ^^  ^  -^^^^  ^^^ 

and  warrant 
of  attorney  to  secure  an  annuity  to  C  After  the  execution  by  A.  and  B., 
it  was  discovered  that  part  of  il.'s  christian  name  had  been  omitted  in  the 
body  of  those  instruments,  and  he  re-executed  them  after  such  name  had 
been  inserted,  without  the  knowledge  of  B.  In  an  action  brought  against 
A.,  in  K.  B.  on  the  bond,  he  pleaded  a  judgment  recovered  against  him 
and  JS,  This  Court  afterwards  refused  to  set  aside  a  joint  judgment  en- 
tered up  on  the  warrant  of  attorney,  on  the  application  of  il.,  as  that  in- 
strument was  fnot  defeated  by  the  insertion  of  his  christian  name,  and  as 
he  had  recognized  the  validity  of  t)ie  judgmenti  in  the  action  brought 
against  him  on  the  bond. 
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this  CMW^  and  die  wanaat  of  attorney  •■  which  it  wm 
founded^  ny^t  bo  aet  uido  on  on  affidofit  of  die  de- 
fendant jRndc/sfe,  which  stated,  that  in  November,  1800^ 
(hia  name  being  then  Emiluu  Henry  Debne,  he  ha?ii^ 
since  taken  the  surname  of  Radcl^e\  at  the  refieil  of 
Brummell,  joined  him  in  a  bond  and  wairant  of  at- 
torney^ for  the  purpose  of  gmnling  an  annuity  to  Crkk 
the  testator.    That  by  the  bond,  the  defendants  weie  ex« 
pressed  to  be  jointly  and  severally  bound  to  Crkkf  io  the 
penal  lum  of  £790,   conditioned  (after  redting  that 
Crkk  had  contracted  with  BrummeU,  for  the  pur^ase 
of  an  annuity  of  £60,  to  be  payable  quarterly  to  Crick, 
during  the  lives  of  both  the  defendants^  or  the  survivor  of 
them,  for  «£S60,  to  be  secured  to  him  by  the  bond  of 
BrummeU  (as  principal^)  and  RadcKffe  as  his  suretji  and 
also  by  their  warrant  of  attorney  for  confessing  judgoient 
diereon,  which  judgment  was  intended  to  be  immedittclj 
entered  up  on  record  in  this  Court  iigpinst  them,  in  aa  ac-^ 
tionof  debt  for^7£0),  that  if  the  defendanto,  or  either 
of  them,  should  pay  the  annuity,  or  in  case  they  should 
think  fit  to  repurchase  the  same  on  certam  terms  therein 
(expressed,  the  obligation  should  be  void.    That  by  the 
warrant  of  attorney^  the  defendants  were  jpintly  and  se- 
verally to  confess  judgment  on  the  bond.    That  several 
days  afler  both  the  defjpndants  had  executed  these  instru- 
ments ;  Radclife  was  /called  on  by  Cricl^B  attomej,  and 
requested  to  re-«xecute  the  same,  on  account  of  an  alter- 
ation having  been  made  in  hia  name,  which  had  been  writ- 
ten in  the  bodies  of  those  instruments  when  they  wereexe- 
cvted^^EmUiusDelme"  only,  and  th^t  the  virord  ** Henry, ^ 
was  afterwards  added  and  interlined  as  part  of  his  osme ; 
and  that  he  accordingly  re-execnted  the  same,  but  that 
they  were  not  re-executed  by  BrummeU  after  such  alter- 
ation and  interlineation;  that  a  joint  judgment  was  enlered 
up  in  Michaelmas  Term,   41  Geo.  3.  against  both  the 
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defendants,  by  viittie  of  the  above  warrant  of  attorney^ 
and  that  Badc^e  had  lately  beisn  called  on  by  a  scm 
faciaSy  to  shew  caose  why  the  plaintiff  should  not  have 
cxecutiott  of  the  said  judgment 

Under  diese  ctrcttmstances,  the  learned  Se^nt  con- 
tended that  as  Crkk  the  grantee  bad  ottiMed  to  pro* 
cure  the  re-^itecution  of  the  bond  and  warrant  of  at« 
toraey  by  BrummeU,  after  the  iteration  made  in  Bad' 
ct^'a  name,  diese  instramenls  were  not  only  voM  as 
against  Brummett,  bat  if  Badel^e  shoidd  be  compel 
led  to'  pay  the  annutty,  be  coaM  not  legally  proceed, 
on  those  securities,  to  enforce  payment  iWmi  Bhtmrnetl, 
and  consequently  that  a  joint  jndgment  cotdd  not  be  Stt»* 
tained ;  that  the  insertion  of  the  christian  name  of  Henry, 
before  Radcl^,  after  the  instruments  bad  been  exe^ 
cuted  botfi  by  him  and  Bntmmellf  was  a  material  alter* 
ation;  and  that  whether  it  was  so  or  not,  still,  as  i€ 
had  been  done  at  the  instance  of  die  grantee,  it  was 
sttflkient  to  invalidate  them.  He  cited  Pigofn  ea$e(fl\ 
and  insbted  that  as  Brummett  was  at  all  events  discharged 
by  the  alteration  in  the  warrant  of  attorney,  the  joint 
judgment  could  not  be  sustained  against  Badeliffe  alone. 

Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Pell,  now  shewed 
cause  on  an  affidavit  of  the  solicitor,  who  prepared  the  se- 
curities ;  that  they  were  executed  on  the  5th  of  November, 
1800,  and  that  judgment  was  entered  up  m  Michaelmas 
Term  following;  that  previous  to  the  amraity  being  en- 
rolled, it  was  observed,-  diat  Badeliffe  had  signed  his 
name  at  die  foot  of  the  bond  and  warrant  of  attorney 
^'E.H.Delme-j'  that  the  solicitor  afterwards  learnt, 
that  he  had  the  name  of  Henry  as  well  as  Emilius,  and 
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he  therefore  caused  the  former  to  be  inserted  in  the  body  <^ 
the  secarities,  between  the  words  Endlius  and  Ddmi, 
and  which  MadcKffe  afterwards  re-executed.  It  was  fiir< 
ther  sworn,  that  in  the  last  iUtcAae/imis  Term,  an  acticn 
was  commenced  in  the  King's  Bench,  against  RadcUffe, 
on  the  bond,  to  which  he  pleaded  a  plea  of  jodgmeDt 
recovered  by  Crick  in  his  life-time,  against  him  jointly 
with  Brummell,  on  whidi  issue  was  joined ;  and  as  the 
roll  was  not  carried  in  on  entering  up  the  judgment,  nor 
at  the  time  the  plea  was  pleaded,  Radctiffe  caused  an 
entry  of  a  judgment  on  the  bond,  as  directed  by  the 
warrant  of  attorney,  and  on  a  day  bebg  given  to  pro- 
duce the  record,  an  office  copy  of  that  entry  was  pro- 
duced, and  he  obtained  judgment.  It  was  therefore 
submitted,  that  RadcUffe  had  recognized  the  validitj 
of  the  judgment  which  had  been  entered  up  before  Che 
alteration  was  made  in  the  securities;  at  all  evoits, 
be  cannot  now  turn  round  and  say,  that  this  is  an 
invalid  judgment,  when  he  availed  himself  of  it  as  an 
existing  judgment  to  defeat  the  action  brought  i^^ainst 
him  on  the  bond.  If  there  had  been  any  lepX  objection 
to  the  judgment,  he  should  then  have  availed  himself  of 
it ;  and  it  is  now  too  late  for  him  to  dispute  the  validity 
of  the  securities  on  which  it  was  founded. 


Mr.  Serjt.  Lens  and  Mr.  Seijt.  Best,  in  support  of  the 
rule,  observed,  that  this  being  a  legal  objection,  (be  ac-> 
tion  brought  on  the  bond  in  the  Court  of  Kin^s  Bench^ 
afforded,  no  answer  to  it.  The  defendant  £aild^e  n 
merely  a  security  for  BrummelL  If  therefore,  his  rcme- 
dy  be  lost  against  his  principal,  he  is  entitled  to  this  np* 
plication^  to  which  alone  he  can  have  resort.  The  al- 
teration in  the  bond  and  warrant  of  attorney  has  de- 
stroyed their  effect  as  joint  securities,  and  the  re-ezecotion 
has  rendered  them  altogether  different  instruments.    AU 
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tfaou^  it  miglit  be  unoeceisary,  atill,  having  been  re- 
executed,  tbe  prncipal  should  have  been  applied  to,  to 
re»«xecute  also.  The  securities,  as  executed  by  both 
parties,  were  joint  and  several,  and  as  the  alteration  was 
afterwards  made  at  the  instance  of  the  grantee,  and  re- 
executed  by  one  only,  it  destroyed  the  joint  part  of  those 
securities; , and  therefore  having  vacated  those  instruments 
as  to  one  par^  they  cannot  be  used  for  the  piufpose  of 
sustaining  a  judgment  entered  up  against  both. 


1B18. 


Coke 

Brvmmbu. 

and* 
Radcliffb. 


Lord  Chief  Justice  Gibbs. — ^Thu  is  an  application  to 
set  aside  a  judgment  and  the  warrant  of  attorney  on  which 
it  was  entered  up.    Hiis  latter  instrument  was  given  as 
a  collateral  security  to  an  annuity  bond,  in  which  the  de- 
fendant Brummell  was  die  principal,  and  RadcUffe,  who 
now  makes  this  application,  his  surety.    At  the  time  the 
bond  and  warrant  of  attorney  were  executed,  tbe  grantee 
was  not  aware  that  Radcliffe  was  called  ^^  Henry/'  as 
well  as  "  EndUus,''  and  he  did  not  discover  it  until  he 
saw  Us  signature  at  the  foot  of  those  instruments.    He 
was  then  fearful  that  the  warrant  of  attorney  might  prove 
defective,  and  therefore  procured  Radcliffe  to  re-execute  it, 
having  previously  caused  an  alteration  to  be  made  through- 
out the  body  of  it,  by  interlining  and  inserting  the  word 
''Henry,''  between  "  Emilias,"  and  "  Delme.'*    In  point  of 
fact,  the  warrant  of  attorney  was  perfect,  without  this  alter- 
ation, but  there  can  be  no  doubt,  but  that  judgment  may 
now  be  entered  up  on  it,  Radcliffe  himself  not  only  having 
consented    to  such  alteration,    but    re-executed  the  in- 
strument;— ^besideS)  in  an  action  on  the  bond  brought 
against  him  in  the  Court  of  Kin^s  Bench,  he  pleaded  a 
judgment  recovered  by  the  testator  against  himself  and 
Brummell,  thereby  no  only  recognizing  the  validity  of 
the  judgment,  but  by  making  use  of  it,  defeating  that  ac- 
tion ;  and  after  that,  he  makes  this  application,  whereby 
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ltS8.         he  Mrics  to  fet  it  aside*     Under  these  eircnmstaiices,  the 
^^^         ODurt  are  of  opioiotf,  that  tH«y  ctmnot  do  U& ;  fni,  It- 
V.  caose  tbe  nature  of  the  securities  was  not  defeated  bj 

Brommbll    ^  msortioti  of  the  word  « Hwity,"  to  which  alteration 
RAncuFfa*    AadU{g^hia«df  wtfs  a  party;  and  ucdnily,  because  be 
afterwards  redogMzed  the  judgment,  as  being  legaOj  en- 
tered up,  and  affiled  himself  of  it  iff  Ae  action  brought 
hioi  on  the  bond  in  Ae  Court  of  Kin^s  BencL 


Rule  diadiaiged. 


Per  Ctifiam* 


partnership 
as  carriers, 
entered  into 
an  agreemelit 
-with  S.  and  Co^ 
lo  carry  goods 
for  them  from 
Londonio 


Friday,         ^^  U^Webb,  Walunoton,  BeowK,  andBaiCE- 

Jane  6th* 

A.f  B.f  0.,and  F^revious  to,  and  until  May  1816,  the  ^bo?e  paitiei 

2>.  being  in       carried  on  tbe  business  of  common  carriers, .  froi|i  London 

to  Frome.    One  portion  of  the  pro6ts  arising^  froin  such 

business  was  agreed  by  them  to  belong  to  Wtbbj  sod 

the  remaining  portions  jointly  to  TVallingtati,  ^JBrfNa|»4fsl 

Btice,  and  the  loss  arising  from  the  business  WS3  tp  be 

borne  in  the  same  proportions.     Webb  resided  atj^fltfi 

JVwair  where  ^^^^^  he  possessed  warehouses,  which  were  usc4for>e 

they  should  be  purposes  of  the  joint  trade.     WaUington  reaid^  if  Im^ 

deposited  in      don,  where  he  possessed  premises  whi<3i  were  ahp  used 
the  warehouse  *  r  .  t    .tt- 

of  A,  the  resi- 
dent partner,  till  8.  and  Co.  should  be  ready  to  recetvo  them  into^  their 
own.  The  goods  hating  been  forwarded,  were,  after  they  had  been  de* 
posited  hi  il.'s  warehouse,  dtostroyed^  th^Cre  by  Are :— Held,  that  tbe  SsM- 
lity  of  il.,  jB.,  a,  and  l>.,.a«  cajrriers,  ceaasd  on  the  arrival  ofAe 
goods  at  Fromey  and  that  when  they  were  deposited  in  ^.'s  warehouse, 
they  could  only  be  considered  as  warehousemen :— Held  also,  that  i4.  bar- 
ing paid  over  the  amount  of  the  less  to  Si  and  Cb^  he  coidd  bM  recorei' 
a  proportion  from  J?.,  C,  and  2>. 
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Ibr,  the  purposes  of  tbe  ptrlBenliip*    Messrs.  Siqpkerd        1^^^* 
and  Co.  who  cnried  on  tlM  trade  of  dothieis,  at  From$,   j^  JiTwebb 
'  fomierij  emplojed  )Feft6,  dien  beipg  a  canier,  to  carry  wool     and  Others, 
/orthemfiom  JUMidbiitoPn>jiie,and  tbejcoodnued  to  epi* 
ploy  the  parties  aboTe-mentioaed,  after  the  partnership  had 
commenced^  in  the  same  way  as  diey  had  employed  Webb 
before.    After  the  partnership  had  been  formed.  Shep- 
herd and  Co.  entered  into  an  agieeaMnt  with  fVM,  on 
behalf  of  himself  and  his  partneis,  to  employ  them  to 
cany  a  larger  proportion  of  their  wool,  from  London, 
than  diey  before  did,  in  consideration  of  their  undertaking 
to  receive  it  into  their  warehooses  at  JProme,  when  it  was 
not  convenient  to  Shepkerdi^  to  take  it  into  their  own,  and 
to  keep  it  there  till  they  should  thmk  proper  to  ta)ce  it 
heme,  without  charging  them  any  thing  Sot  war^onse* 
room,  or  in  any  other  respect  for  the  keeping  of  such 
wod.    The  coune  of  Shpherd^  trade,  with  req>ect  to 
the  wool,  WM  as  follows : — When  their  correspondents 
an  L(mdom  bought  wool  there,  they  sent  it  to  Waiting 
ton  and  Co/s  warehouses,  to  be  forwarded  by  their  wag- 
gons to  Ffomej  when  it  should  suit  them.    They  accordr 
ingly  forwarded  it  at  their  own  convenience.    On  Ae  ar« 
rival  of  the  wool  at  Frome,  it  was  always  sent  home  to 
Siepkerdi*  without  delay,  by  Webb,  the  resident  partner 
there,  unless  he  received  notice  from  Shqfherdi*  that  it 
was  not  convenient  for  them  to  receive  it.    When  5Acp- 
berdf  received  advice  of  wool  being  sent  by  the  waggons 
from  hondon,  or  of  its  arrival  at  Frome^  if  their  ware- 
house happened  to  be  so  full  that  Aey  could  not  con- 
veaieotly  receive  it  there,  they  sent  notice  to  Webb  of 
that  fiict,    and   that  he  was  not  to  send  it   home   to. 
Sh^herd^f   but   to   house  it    in  his  warehouses,   un- 
til he  Received  notice  from  Shepherds*  that  they  were 
ready  to  receive  it.    But  if  Shepherd^  warehooses  were 
full,  when  siny  parcel  of  wool'  reached  Frome,  they  did 

▼OI*.   lU  Is    h 
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1818.         not  send  notice  to  Webb  to  bring  aiiy  ptfrt  of  it  home 
>*^  iintO  their  warehouses  were  so  farr  emptied  as  to  be  ca- 

and  OthJw!    P***^®  ^  ''^"»"8  ^  ^^^^  P*"^  ***  ^^  **  '''**''• 
There  was  nothing  said  by  Shepherds*  or  Webb,  at  Ac 

Hme  the  agreement  was  made,  as  to  the  party  at  wiiose 
risk  the  wool  was  to   be,  whilst  it  was  deporited  «t 
WebVs  warehouses  at  From.   The  usual  time  whidi  the 
Wool  continned  in  such  warehouses,  was  between  a  fort- 
night and  a  month,  but  seldom  so  long  as  Ae  latter  pe- 
riod.   Shepherds*  never  paid  any  diing  to  Webb  and  Co. 
tot  keeping  dieir  wool,  they  considered  them  saflfeieDd; 
recompensed  by  the  increased  quantity  they  gave  them 
to  carry.    On  the  1 1 A  of  May,  1816,  a  quantity  of  wod 
belonging  lo  Shepherds*,  was  brought  by  Webb  and  Co. 
from  Tendon  to  Frame,  and  it  dien  being  inconvcnfent 
for  Shepherdi  to  receive  it  in  their  own  warehouse,  they 
sent  notice  to  Webb  of  that  fact,  and  that  he  wtis  not  to 
vehd  it  home  to  them,  but  to'  house  it  in  his  warehouse 
^ere;   it  was  accordingly  put,  as  was  usual,  into  the 
^sirehouse  oJF  Webb,  and  remained  there  till  the  «lsl  of 
Juhe  following,  when  the  warehouse,  and  a  ccttideraWc 
*part  of  the  wool,  was  destroyed  by  an  acddental  fire.    On 
the  «5lh  of  May,  1816,  while  the  wool  in  question  ie- 
liiained  in  Webb  and  Co.'s  warehouse  at  Frotne,  and  be- 
fore the  fire,  the  partnership  was  dissolved  by  nmtnal 
consent,  without  making  any  prdvbion  for  th^r  ontstaud- 
iftg  debts  *or  demands,   and  without  any  reference   to 
such  wool.     Notice    of  the    dissolution  was    given   to 
Shepherd^,  about  the  time  of  its  taking  place,  and  a  con- 
siderable time  before  the  2 1  St  of  June,  it  had  not  be^n 
-Convenient  for  Shepherds*  to  receive  the  wool  into  Aeir 
own  warehouses,  at  any  lime  between  its  arrival  and  the 
day  of  the  fire.    The  partnership  accounts,  and  M  dis- 
putes between  the  above  parties,  having  been  afterwards 
referred  to  an  arbitrator,  by  rtde  of  Court,  he  a\¥wded 
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and  Brice^  but  that  they  were  liable  to  make  sood  a  cer-  *  •«  «„ 
taiD  portion  of  the  loss  of  the  Wool  m  question  to  fVebb^  and  Others, 
amounting  to  £633,  be  having  paid  the  full  amount  oJF 
such  loss  to  Shepherds'  and  Co.  and  stated  that  he  bad 
accordingly  deducted  the  same  frqm  the  above  aunx  of 
£3y3lS.  By  the  consent  of  all  parties,  the  above  cir- 
cumstances were  stated  in  the  award  to  be  referred  to 
the  opinion  of  this  Court,  who  were  to  determine,  whe* 
ther  fVallington  and  Co.  were  liable  to  make  good  any 
portion  of  this  loss  to  fVebb.  , 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi  that  fVebb  might  shew 
cause  why  so  much  of  the  award  as  declared  tha^  JVaU 
lington.  Brown,  and  Brice,  were  liable  to  make  good 
the  said  sum  of  £633,  being  their  portion  of  the  loss  of 
such  wool,  should  not  be  set  aside,  on  the  ground  that 
t)ie  decision  of  the  arbitrator  was  contrary  to  law,  upon 
the  above  facts,  as  stated  in  his  award. 

He  submitted,  that  they  could  by  no  means  be  deemed 
liable  to.  Webb,  as  the  loss  in  question  did  not  fall  within 
their  respoqsibility  as  carriers;  the  wool  having  been  de- 
posited at  Webb's  warehouse  nearly  six  weeks,  and  the 
partnership  having  been  dissolved  nearly  one  month  be- 
fore the  fire  ^happened.  After  the  dissolution  of  the  part-^. 
uersbip^  therefore,  if  any  one  could  be  deemed  responsi- 
ble tx>, Shepherd  and  Co.  for  the  loss,  it  must  be  Webb 

alone; ond  Wallivgton,  Brown,  and  Bn'ce  were  not  liable 

to  pay  him  any  proportion  of  such  loss.  He  referred  to 
Rugg  V.  Minett  (a),  where  it  was  held,  that  if  nothing 
remained  to  be  performed  by  the  spUer  of  goods,  the 


(a)UBwl,210. 
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1818.  lilies  sj  carriers,  ceased  on   the  delivery  of  the  wool  to 

In  TzTwebb  ^^^^  ^^  Frome ;  and  that  from  that  time,  they  could 
and  Others,  only  be  answerable  as  warehoosemen.  And  further,  that 
by  the  terms  of  the  contract,  the  loss  in  question  could 
not  be  considered  to  fall  on  them  in  the  capacity  of  part- 
ners with  tVebb  as  carriers.  In  Forwitrd  v^  Pittard{a\ 
the  defendant  was  considered  in  the  capacity  of  a  earner, 
and  not  a  warehouseman,  and  the  present  case  is  mainly 
distinguishable  from  those  of  Hyde  (b)  and  Gartsidef.The 
Trent  Navigation  Company  (c).  Here  Shepherd  and  Co. 
occasionally  sent  out  large  quantities  of  wool  from  London 
to  Frome ; — fVebb  and  Co.  were  then  in  partnership  as 
carriers,  but  Shepherd  and  Co^  had  employed  fVebb  as  a 
carrier,  before  the  partnership  had  commenced.  During 
the  existence  of  (he  partnership,  however,  all  the  patties 
-were  liable.  After  its  formation,  a  new  agreement  uras 
entered  into  between  all  the  parties,  by  which  fVebb  and 
Co.  were  not  to  deliver  the  wools  to  ^A^^re/s*,  ondidr 
arrival  at  Frome,  but  retain  them  in  their  own  warebooses 
tintil  notice  was  given  by  the  latter,  that  they  were  ready 
to  receive  them.  It  also  appears,  that  Webb  and  Co. 
made  no  charge  on  Shepherd w[id  Co.  for  warehousing  their 
wools,  as  they  considered  themselves  fully  compensated  by 
the  increased  quantity  the  latter  gave  them  to  carry,  in 
consequence  of  such  accommodation.  On  the  wools  being 
brought  from  London  to  Frome,  by  JVebb  and  Co.  their 
duties  as  earners  were  suspended.  By  the  terms  of  the 
agl-eement,  they  then  ceased  to  be  carriers,  and  daring 
the  time  the  goods  remained  in  WebVs  warehouse  there, 
they  became  in  the*  nature  of  warehpusemen.  The  loss  in 
question,  even  considering  Wallington  and  Co.  as  beinj 


(a)  1  Term  Rep,  27 (6)5  TamRm^9. 

{c)  4  Term  Rep.  681.  ^ 
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9idef«d  Uable  a«  e«fiieiiB^  but  WMfhaMOPiep  oily;  Init  I    i^d  Otberp, 

am  of  opinion,  that  WalUngton  9nd  Co.  under  the.icir* 

cumstances,  were  not  liable  under  the  latter  denomination^ 

a«d  tb^ore  tb^  WM  having  paid  Siepkerdmkd  Co.  in 

hia  owniwDng^  i$  qot  entitled  to  xecMer  the  aum  la 

fueatioQ  ffom  Wal^iM  and  Co.  ftsibur  ihare  at  pio»> 

portion  of  the  kiaB., 

Mr.  Justice  Dallas*— -I  job  i>f  the  «ma  opinioau 
This  case  appears  to  me  to  be  free  from  all  difiiculty. 
W^  tbe  goods  .arrived  at  their  place  of  destination,  the 
liability  of  fValUngton  and  Co.  as  carriers,  ceased,  and,  by 
the  terms  of  the  agreement,  Frome  was  to  be  tbe  place 
of  destination.  It  was  also  agreed,  for  the  accommoda- 
tion  of  all  parties,  that  the  wool  should  remain  in  the 
warehonses  of  Webb  and  Co.  till  Shepherd  and  Co*  were 
ready  to  receive  it  into  their  own  ;  the  former  therefore, 
did  not  retain  it  there.as  catoexs,  but  as  wardiousemen ; 
and  if  an  action  had  been  brought  against  them  in  thdr 
latter  ^capacity,  I  ilfaink  they  would  not  have  been  liable  Cor 
tbe  Ion  io  question,  as  Aey  woidd,  m  that  ease,  have 
been  jmly<  bound  Io  tabe  tbe  same  care  of  4be  wool  as  if 
it  bad  been  their  own  property* 


Mr.  iosice  Pab«.— The  deeiaiens  .of  the  Court  of 
King's  Benek,  in^die  eases  of  ffyde  v.  The  TreiU  Navi- 
gaiion  CefMpafiy(a),  and  Gariside  v.  j|%e  Sfttne  {b),  are 
appMreolly  oontradictofy,  but  are  perfectly  reconcileable 
trith  -each  other,  if  their  circumstances  be  attended  to* 
Here,  tf  Webb  and  Co.  continued  in  the  character  of  car- 


Co)  d  Term  Rep.  389. (b)  4  Term  Rep.  58U 
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riers,  at  die  time  of  the  Ion,  tliej  might  htve  beoi  ^ 
swenble  to  Shepherd  and  Co.  hot  long  pMnom  to  dnt 
event  they  had  aaiumed  the  new  chamoter  of 


Mr*  JoiticeBuEiiouoH*— Common  carriere  can  odf 
tie  liable  as  tncb,  under  the  cnttom  of  the  .jealm.— Bat 
here  there  was  a  special  baigain  or  oontiact  between 
W^bb  and  Co.  and  ShgAerdwad  Co*;  and  at  the  time  oC 
the  loss  in  question^  the  wool  was  in  the  poasesnoo  of 
the  former,  under  the  ezprem  terms  of  that  contnct 


Ruleabsohtet 
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Jane  8th» 

In  an  action  on 
thecaae,  for 
negUgentlj 
driving  a  mail 
poach  against 
a  waggon  horse 
of  the  plain- 
tiff's, wberebr 
itdied:  Heldf, 
that  his  wag- 
goner was  npt 
a  competent 
witness  to 
prove  the  cirr 
camstances 
under  which 
the  accident 
happened, 
)f  ^ottt  being 


MORISH  19.  FOOTB* 

THia  was  an  action  on  the  case  for  negligently  driviag  a 
mail  coach^  of  which  the  defendant  waa  ptupikteiv 
ilgainst  a  waggon  horse  of  the  plaintiff,  which  died  in 
poQsequence  thereof.  At  the  trial  of  the  causa  beUre 
Mr.  Justice  Abboti,  at  the  last  assiies  at  JSntov  i*  V^ 
peered  that  the  plaiotiff  was  the  owner  of  the  horm  in 
question^  which,  at  thp  time  of  the  accident  saas  the  leader 
of  the^team  of  h|s  ivaggon,  and  which  waa  then  pawing 
pn  the  turnpike  load^  in  a  contrary  direction  to  the  maiL 
The  plaintiff,  ip  order  to  prove  the  circumstances  under 
which  the  apcideut  happened,  called  bis  waggoner,  wbo 
swore  Ih^t  be  left  sufficient  room  for  the  mail  to  paw  j 


[y  released. 
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ll^t  Im  was  driviag  Uie  waggm  on  the  rigbt  tUe  of  the         1818. 
i09d,  and  Umt  the  wxidMt  ww  ettriinitiUe  to  the  dri?er       |f ORira 
of  Uie  imul.    A  bey  of  the  plaintiff's^  who  ivas  also  with  p, 

the  waggon  at  the  timei  corroborated  these  facts;  wken  Foots. 
it  was  objected  for  the  defendanty  that  the  testimony  of  the 
waggoner  eoald  not  be  received  without  his  being  prsviously 
released  by  the  plaintiff,  as^  if  he  had  been  guilty  of  nii8# 
conduct  or  ne^igenoe,  he  would  be  incooipetent  to  dk^ 
prove  if,  in  case  the  aotiou  had  been  brought  against  hie 
master,  or  he  would  be  responsible  to  bis  master  for  much 
negiigepce,  and  that  it  was,  at  all  events,  doubtfol  to 
which  party  the  accident  might  be  attributed ;  and  the 
case  of  Qnen  v*  Tl^  New  Riper  Comp^f^  (fl),  was  re- 
lied on.  The  Jury,  however,  attributed  the  loss  of  the 
hone  to  the  improper  conduct  of  the  driver  of  the  mail, 
sod  ^c«^rdiiq;ly  found  e  verdiict  for  the  plaintiff,  damages 
«£20,  but  as  neither  the  wi^goner  or  boy  had  been  rer 
leased,  his  Xordshjp  r^vsrvj^d  the  point  for  the  considerw 
ation  of  the  (Tourt, 

Mr.  Seqt.  Vaughan  (absenti  Mr.  Serjt.  Pe//),  having, 
m  the  kst  Teres,  accordingly  obtained  a  rule  nisi  AaC 
this  Tenficl  might  be  set  ande,  and  a  nonsuit  entered, 

Mr-  Seqt.  Xsfis  now  shewed  cause.— When  the  tes- 
tuDony  of  the  waggoner  was  oAsred  at  the  triaT,  there 
were  m>  grounds  either  to  impute  misconduct  to  him;  or 
9f  bia  being  interested  in  the  event  of  the  suit.  The  mis* 
apprelwsunoh  arose  in  considering  that  he  was  notadmis* ' 
sible,  aS'Statidieg  in  the  situation  of  servant  to  the  der 
ffioAaa^X  ^  but  the  verdict  couhl  not  be  giyen  in  evidence 
against  him,  as  being  a  witness  for  the  plaintiff,  and  merely 


<a)4rer»J8Q>,5?P, 
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itstibg  tfaMt  liii  maaier  liad  Tveeked  att  iigory  1>y  kinngf 
hit  bone  UIM  hj  hmag  run  agtiatC  bjr  the  dafeiidiiiifs 
coMh.  The  6Me  «f  ^rfwn  v.  The  Ntm  Rher  C&mpsny 
B  by  no  flKftw  aniiogMs  to,  bat  whcMy  (fiBtingiBAtble 
fimn  the  mlnre  of  the  ewdence  giTen  by  the  waggoner  in 
liiii  «Me;  Aat  wu  an  actien  agaiuit  the  masteri  tai  it 
wM'thare  aaid^  ^  that  the  venbet  iui|^t  be  giveoncfi* 
in  «  aitbiafBent  action  by  iba  maMr,  agwMC  di^ 
«i  to  the  qiumftum  Kit  danageB  Ibe  master  Bighf 
baro  JMitaiaqd.*'  The  matter  bare  hamg  fecovered  t  ver« 
dbct,  Ibe  wiluaii  can  make  wi^  use  of  it,  nor  can  k  senef 
bim  b  the  Jigbtaat  degree ;  he  is,  therefore,  fiie  fron 
att  Mtiraint  wbluei-,  becamae  the  ferdkt  canBot  affect 
biai  m  may  abape. 


Iieid  Gbiaf  Jiistiee  6ibb6.— ^If  Ibe  accident  were  at- 
liihmehle  to  die«iiaeondnct  of  the  ^fiq;goner,  htfevidaaGe 
wruaiti  h«ve  been  iaadmiarible  at  the  fame  k  %vae  receitedL 
I  therefore  take  it  for  granted,  there  waa  no  impaCatioa 
of  miaconduct  attached  to  him  at  the  trial 


Mr.  Seiyt  Pall,  m  anppoft  of  the  vde,  idM  ea  the 
caaea  of  MUkt  v.  JPaboaer  {a),  and  CntkheH  r.Gmt- 
lingib), — and  inaiated,  that  the  waggoner  had  a  direct 
ioiveat  in'  ^die  «^reat  of  the  eui^  as,  by  «  verdict  boog 
temd  for  bbmaatar,  lie  would  be  rriieved  from  ai^  dnrge 
tfaatihe  lemur  mogbt  thereafter  have  againat  Ura  in  re* 
apeot  of  the  accident;  if  tbe  flamtiflT  had  not  recotered 
againat  >tfae  defendanti  atili  he  might  hare  bia  remedy 
against  bia  eerrant  for  the  infurydene  to  hia  property. 
Ahhoiighflo  fadt  might  be  imputed  to  thewi^goner  at 


(a)l  CampK^l.- 


-ib)  9  Campb.  515. 
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tl]i  tidie  be  wm  caUed  Co  give  his  teldmony,  still  he  oogbt         ^^^^ 
previotuly  to  liaipe  teen  rdeised.    The  Jury  found  their 
verdiefc  oo  hb  Cettinooy  lUooei  for  lie  aloae  proved  ikft'. 


MoRisa 


V. 


iii|ejrydoiie«o  hif  nuMter.  Footb^ 

Mr«  SeQC,  Lem  obterved^  that  in  MiUer  ▼.  Fak^ker 
diere  was  primA  fitde  evidence  that  the  pkiatiff^  scr« 
vant  was  to  blaBM*  Here,  the  Jury,  ^y  their  findilig,  did 
not  comider  the  wsggooer  responsible.  The  iKciddnl 
must  be  eatimly  attributable  to  hiai  to  fMil^ect  him  to  an 
acten  at  the  suit  of  his  master,  even  though  it  m(ht  bo 
attribtttafale  to  the  nusmaMigeaseot  of  dw  waggoner,  by 
the  waggon's  being  placed  on  the  wrong  side  of  the  «oad> 
still  It  would  not  subject  him  lo  such  action.  The.  verdict 
m  this  case  will  neither  altier  any  remedy  Ibe  plaintiff 
nnghthave  against  his  servant,  B^r  can  it  be  lAed  by  the 
ioiwier  in  any  way  vriiatevcr.  The  troe  distinetion  in  this 
case  is,  that  the  testiaiony  of  the  witness  was  tendered  for 
his  master,  ^dm  broughtshe  wrtioo.  If  he  had  been  the 
defCTdnnt,  the  rule  hid  down  in  Gresn  v.  The  Ntm  Biver 
Cmipang  would  apply. 

Lord  Chief  Justice  Gibbs.— In  summing  up  this  case 
to  sbe  i«ry,  Mr.  JuiMoe  AhbM  disluiotly  pointed  out  to 
them  iK  precise  shuntien  m  vrtiich  the  pbuntiff's  wag< 
goiM*  otood  at  the  ttme  of  bis  examioalkm,  and  the  left 
it  lo  •di^m  to  say,  wheflier  the  waggoner  was  on  die  proper 
side  of  the  road  or«Dt;— diat  if  diey  lhoagbtthecoach« 
man  Med  due  case,  and  that  die  waggoner  was  m  fault,  or 
the  accident  was  attvibttCabie  to  Inn,  diat  Uiey  would 
then  -find  ^  verdict  for  the  defendant.  The  only  objection 
raised  by  the  defendant's  counsel  in  the  progress  of  the 
.cause,  was^  that  this  witness  was  interested,  although  the 
fjbjection  was  not  taken  at  its  commencement.    In  Ro- 
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theree  f  •  Elion  {a\  which  was  an  acdon  on  a  policy  by  the 
assured  against  the  assurer,  the  question  was,  whether  the 
ship  was  sea-worthy  or  ftot,  and  the  plaintiffs  called  the 
owner  as  a  witness  to  prove  that  she  was  so ;  to  whidi  the 
defendant  objected,  on  the  ground  of  his  being  interested 
in  die  e?ent  of  the  cause,  as  he  would  exonerate  bbnelf 
from  the  action  which  the  plaintiffs  would  ha^e  against 
him  if  they  failed  in  that  suit,  and  Lord  Kemftm  there 
ruled,  that  be  was  not  admissible  on  that  ground.  Hie 
principle  established  by  that  case  is,  that  if  tlie  pMntiff 
had  been  unsuccessful  in  that  action,  in  obtaiaung  cooh 
pensation,  he  would  be  deprited  of  his  remedy  against 
the  owner  for  having  furnished  a  ship  that  wan  not  sea- 
worthy. So  here,  if  the  plaintiff  had  been  unsuccessfal, 
or  not  recovered  against  the  defendant,  he  wouU  lose 
any  remedy  he  might  have*  against  his  own  servant  for 
having  improperly  conducted  his  waggon.  Mothers  v. 
Elian  was  subsequent  to  Green  v.  The  New  Bxoer  Com- 
jMrny,  and  as  the  witnessivas  there  held  to  be  interested 
in  die  event  of  the  suit,  so  tbe  verdict  the  plaintiff 
has  recovered  against  the  defendant  in  thii^  has  plaeed 
fdiis  witness  in  a  situation  of  perfect  security. 

Mr.  Justice  Pabk  (ft)^— Althou^  this  witness  might 
not  be  considered,  at  first,  as  intenested  in  the  event  of  the 
suit,  still  I  think  he  might  afterwasds  be  inferred  to  be  so. 
When  the  causewas  opened,  it  did  not  appear  that  any 
n^ligence  whatever  was  imputed  to  him.  Tlie  fevned 
Judge,  therefore,  ^as  perfiectly  r^t  in  admitting  his 
testimony,  but  during  its  progress  an  objection  vras  pro- 
p^ly  made  to  it,  as  he  might  be  considered  as  intereatei 
in  its  result. 


(a)  Peakei  K  P.  Cases,  84.- 
JKVS  absent. 


-(6)  Mr.  Justice  I>oUas 
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Mr.  Justice  Burrough  was  of  the  same  opinion.  IBlCt 

Rule  absolute.  MorisH 


9. 

Foots. 


Cooke  v.  TanswellCa).  ^^^^^,^ 

This  was  an  action  of  covenant  on  an  indenture  of  ap-  In  covonant 

prenticesbip,  which  the  plaintiff  having  stated  in  his  de-  ^^  ^'^  indett» 

claradon  to  be  in  the  possession  of  the  defendant;  (where-  nrentice^hio 

fore  be  could  not  produce  the  same  to  the  Court,)  averred  the  plaintiff 

that  he  bound  himself  an  apprentice  to   the  defendant  P'o^fd  that  iC 

w&s  in  tho 
tor   seven  years  from  July,  1811,  who    covenanted  io  possession  of 

pay  him  certain  weekly  wages  till  the  expiration  of  that  the  defendant, 

term,  and  assigned  for  breach  non-payment  of  the  same.  ^  ^hom  he 
^    '  /.  .      ,        .  ,     Vi   ,  gaveanoUcQ 

FlesL  fion  est  factum.    At  the  tnal  of  the  cause  before  to  prodace  it; 

Mr.  Justice  Burrough  at  Westminster^  at  the  Sittings  after  Held,  that  on 

the  last  Term,  the  plaintiff,  in  order  to  prove  the  exist-  ^Sn^he  mUtbt 

be  let  into 
parol  evidence  of  its  contents,  without  calling  tbe  sabscribing  witness. 


(o)  As  to  the  teqaisites  of  the  affidavit  to  excuse  the  de^  The  CooK  will 
feodant  from  the  production  of  the  indenture  on  which  not  grant  an  at- 
this  action  was  brought,  on  notice  having  been  given  him  twhinentfornon- 
by  the  i^kintiff  so  to  do,  see  ante,  vol,  if.  p.  466.  fn'dcntw^^ 

On  the  last  day  oi  Michaelmas  Term,  1817,  the  defen-  gaant  to  their 
dant  was  called  on  by  the  plaintiff  to  shew  cause  why  an  order,  if  the 
attachment  should  not  be  issued  against  him  for  not  having  P^'Jy  «^«*''  ^»t 
delivered  a  copy  of  the  indenture,  as  ordered  by  the  Court,  ^  dwtJlJJed'u  ^* 
vhen«  on  an  affidavit  by  the  defendant,  statins  that  he  was  and  that  altboujsk 
unable  so  to  do,  as  he  had  neither  the   iQdentnre,  or  a  he  had  searchrd 
copy  thereof,  in  his  possession,  nor  did  he  know  where  ^^^  >*»  *>«  couW 
it  was;  that  he  had  never  destroyed  nor  divested  himself  "®'°«*<**^ 
of  the  same ;  and  that  although  he  had  repeatedly  searched 
for  it^  he  had  been  unable  to  find  it;  the  Court 

Discharged  the  rule« 
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ence  of  the  indenture,  at  it  was  not  produced  b;  the 
defendant^  although  he  had  notice  so  to  do,  called  a  mt- 
neM,  who  swore  that  he  saw  it  after  it  was  brought  borne 
to  the  defendant's  house;  that  it  was  executed  bjtbe 
plaintiff  and  defendant^  and  attested  by  a  subscribiog 
witness ;  that  the  defendant's  daughter  subseqnentlj  stole 
it  from  her  father's  desk,  and  gave  it  'to  the  plaintiff,  and 
that  he  afterwards  returned  it  to  her  through  the  windcra'. 
He  also  swore  tfiat  the  plaintiff  was  then  thirty  yean  of 
age,  and  another  witness  deposed  that  he  had  seen  a  copy 
of  the  indenture. 


For  the  defendant  it  was  insisted,  ^rst,  that  die  ex* 
istence  of  the  original  indenture  was  not  sufficieodj 
proved,  and  that  it  was  indispensable  on  .the  plaiodff  to 
call  tlie  subscribing  witness  to  prove  its  execution;  and 
iecondlif,  that  the  indenture  was  void,  the  plaintiff  being 
then  thirty  years  old.  The  learned  Judge,  however,  was 
of  opinion,  that  as  the  plaintiff  had  traced  the  indenture 
into  the  bands  of  the  defendant's  daughter,  and  bad  given 
the  defendant  notice  to  produce  it,  and  he  had  not  done 
ao,  it  was  unnecessary  for  the  subscribbg  witness  to  be 
called,  and  that  the  plaintiff  had  sufiiciently  proved  the  ti* 
istence  of  the  instrument  without  such  witness.  He  also 
thought  that  the  objection  taken  to  the  fdaintiff's  age  did 
not  avoid  th^  indenture.  The  Jury  accordingly  found  a 
verdict  for  the  plaintiff,  but  leave  was  given  the  defendant 
to  apply  for  a  nonsuit  on  two  points ; — ^first,  that  die 
plaintiff  should  have  called  the  subscribing  witness  to  the 
indenture  to  prove  its  execution,  and  secondly,  that  it  was 
void  under  the  5th  of  Elizabeth,  it  not  having  been  made 
to  expire  when  the  plaintiff  attained  the  age  of  twentj- 
four  years. 


Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  having 
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^pUed  for  a  rulo  to  shew  cause  why  this  ^rdkt  shovld 
not  be  set  mde,  and  a  nonsoit  eoteied  oo  bech  these 
growklS)  the  Cotnt  gnmted  it  o»  the  first  oolj. 

Mr.  S^  Cepky  iiofw  shewed  cause.  The  phmtiff 
coidd  not  prcxiuoe  even  a  copy  of  the  origbal  iadenture; 
he  conhl  tfierefore  only  give  evidence  of  il»  contents  ac^ 
cordii^  to  the  recollection  of  those  persons  who  had  seek 
it^  and  it  did  not  clearly  appear  by  their  testinoay  whsdier 
tbere  had  been  a  subscribing  witness  to  it  or  not.  If  the 
copy  had  been  prodooed,  ^>r  tfie  origioal  had  been  in  the 
possession  of  the  plaintiff,  and  it  appeflired  there  had, been 
•a  sttbscribbg  witness,  it  woijdd  have  been  necessary  te 
have  called  him.  But  it  was  sufficient  for  him,  in  the 
absence  of  both  these  documentSi  to  prove  die  terms  of 
the  original  indenture,  and  that  it  corresponded  with  dmaa 
set  oat  in  the  declaration. 


1S18. 


^CooKft 
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Mir,  Serjt^  JDeiM  and  Mr.  Serjt.  Best,  in  support  of.  the 
role,  observedi  that  the  plaintiff  had  merely  given  parol  evi- 
dence of  the  contents  of  the  original  indenture  from  a  per- 
son who  sawlt  after  it  was  brou^t  to  the  defendant's  house, 
and  who  also  ewore  that  it  was  attested  by  a  subscribing 
witness,  who  was  then  in  Court.  The  plaintiff  was 
therefore  fully  apprised  who  that  witness  was,  and  should 
therefore  have  called  him  to  prove  its  due  execution, 
vrhich,  if  be  could  do,  his  evidence  would  corroborate  the 
•  lestinony  of  the  former  witness.  His  evidence,  there- 
fore, was  not  conclusive  as  to  the  contents  of  the  in- 
strument which,  as  well  as  its  execution,  should  have 
been  proved  by  the  subscribing  witneas.  Before  the  plain* 
tiff  could  have  given  parol  evidence  of  the  contents  of 
the  original,  be  was  not  only  bound  to  shew  that  it  ex- 
isted, but  that  it  was  executed,  and  it  was  not  competent 
for  him  to  prove  whether  it  was  duly  executed  or  not. 
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1B18.         wttbbnt  Cilling  the  iaiMcribiiig  witness.     The 
Cooke        ^^  ^^^^  called  at  the  trial,  migbt  atate  the  contents  of 
o.  die  original  indenture,  having  fint  proved  its  execotioe, 

Tanswelu  but  even  if  the  defendant  had  acknowledged  it,  then  tlie 
execution  could  only  be  proved  by  the  subtalhiiig  irit- 
ness.  In  BreUm  v.  Cope  {a),  it  was  heM,  that  a  can- 
celled deed  must  be  proved  by  a  subscribing  witne«;  asd 
in  Tke  King  v.  Cuip^per(b),  Lord  Chief  Justice  U^ 
held,  <'  that  although  in  the  case  of  a  deed  lost  or  bmiii^ 
the  Court  would  admit  a  copy  of  the  counterpart,  or  fhe 
contents  thereof,  to  be  given  in  evidence,  yet  tbej  neicr 
permitted  it  except  Jt  were  proved  that  there  was  snch  a 
deed  executed/'  So  Lord  EUenbarongh,  m  Tke  Khg  r. 
Harringuarth  (c),  said,  that  **  as  subscribing  witnesses  sie 
the  plighted  witnesses^  that  the  knowledge  they  have  on  dw 
subject  is  essential,  and  that  if  it  can  be  procmfed,  Uauist 
be  forthcoming;''  and  bis  Lordship  there  obaerved,  dnl 
'<  if  ever  there  was  a  case  m  whidi  the  nik  ml^ 
have  been  relaxed,  it  was  that  of  Abboi  v.  Pbmbe  (^ 
yet,  that  the  Court  diere  held  it  to  be  inflextUe :"  and 
Mr.  Justice  Le  Blam,  in  Call  v.  Dmmuig  (e),  which 
was  an  action  of  debt  on  bond,  said,  that  *'  a  fisct  may 
be  known  to  the  subscribing  witness,  not  witUa  the 
knowledge  or  recollection  of  the  obligee,  and  he  is  en- 
titled to  avail  himself  of  all  the  knowled^  of  the  sub- 
scribing witness  relative  to  the  transaction.''  Here,  ibe 
original  indenture  might  be  delivered  as  an  escrow,  aad 
as  the  subscribing  witness  was  in  Court,  he  ou(^  to  have 
been  called  to  prove  its  execution. 


Mr.  Seijt.  Coplejf  observed,  that  nather  of  those  ci 
were  applicable  to  the  present,  as  it  was  not  proved  that 


(a)  Peake'sjr.  P.  Cases,  80. (b)  Skumer,  ejB. 

(c)  4  Maule  Sr  Seiw.  368 --(d)  X  JDwei.  21«. — 

(0  4  East,  63. 
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Lonl  Oiief  JttsticeGiBBS^*--It  is  oot  stated  in  my  Bro- 
ther JStirrougA's  report,  that  it  was  proved  by  parol  evi- 
dence sit  the  trial,  mho  tlM  subscrtbitig  mtness  to  the  ori- 
ginal ttdeiitanr  wis ;  not  Ifaat  I  think  a  want  of  knowledge 
of  thtf  nasM  of  such  witness  will  ttiak«  any  difference,  in 
point  of  law.    The  sole  question  then  in  iMs  cast  is,  whe- 
ther if  one  party  shew,  by  pared  evidence,  Ihat  a  deed  is  in 
ike  poasesBion  of  another,  to  whom  he  gives  a  nodoe  to 
prod«u»  it,  and  it  be  not  prodoced,  he  can  be  admitted  to 
give  parol  evidence  of  its  contents,  without  being  bound 
to'  call  the  subscribing  witness,  if  it  appear  there  was 
one^  and  that,  whether  snch  witness  be  known  or  not.    If 
a  party  prodtice    n  deed  in  evidence,  be  who  calls   for 
its  prodnction,  is  also  bosmd  to  call  the  subscribhg  wit- 
ness, whether  he  know  him  or  not.    But  there  are  many 
cases  at  Nisi  PriuSf  on  issues  of  fMn  est  factum,  and 
paitictdbaly  in  actions  of  ejec^o^n^  where  a  notice  has 
been  gtfen  to  a  party  to  produce  deeds,  and  which  has  not 
been  complied  with,  that  parol  evidence  may  be  given  of 
their  contents.    I  recollect  no  instance,  where  under  such 
cireoimstaoces  as  the  present,  a  party  has  been  called  on  to 
prodace  a  subscribing  witness,  neidier  am  I  aware  of  any 
case  where  it  is  necessary  to  call  such  witness,  except 
where  die  deed  can  be  produced,  or  the  party  requiring  it 
has  it  in  liis  own  possession,  or  excuses  himself  from  pro- 
ducing it  by  loss  or  accident.     Here,  the  deed  was  proved 
to  be  in  the  possession  of  the  defendant.    If  he  wished 
the  subscribing  witness  to  be  called,  he  might  have  done 
so,  by  producmg  it.     He  offered  no  evidence  to  shew  that 
it  wan   lost,  or  that  it  was  not  in  his  possession.     The 
plaintiff,  in  his  declaration,  alleges,  that  he  is  unable  to 
produce  it,  as  it  is  in  the  possession  of  the  defendant,  and 

vol..  II.  M    M 
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1818.         as  the  Utter  has  neither  produced  it,  nor  shewn  that  it  is 
lost,  or  that  it  is  not  in  his  possession,  I  think  the  plaintiff 
was  entitled  to  be  let  into  evidence  of  proving  iu  cooteDts, 
Tamswbix.     mthout  being  obliged  to  call  die  subscribing  witness. 

Mr.  Justice  Pabk.---I  am  of  the  same  opinion.  Tlie 
only  question  is,  whether,  if  a  deed  be  proved  to  be  in 
the  possession  of  a  defendant,  and  the  plaintiff  giie  lim 
notice  to  produce  it,  he  can  prove  its  conteDUlyparol, 
without  being  obliged  to  call  the  subscribing  iritoes. 
I  think  he  can^  as  the  defendant  should  dtherhsfe  pro- 
duced it,  or  accounted  fornot  having  been  enabled  to 
da  so. 

Mr.  Justice  Buftitouon.~The  plaintiff  has  not  onl; 
proved  the  allegation  in  his  declaration,  that  die  deed  is 
in  the  hands  of  the  defendant,  but  has  also  given  him 
notice  to  produce  it.  Still,  however,  he  keeps  it  back, 
although  it  was  traced  into  lus  possession.  The  princi{Ni) 
if  not  the  sole  use  of  callu^  a  subscribing  witness,  is  to 
prove  the  hand-writing  of  the  parties  to  the  instnuneat 
and  its  bemg  duly  executed ;  but  it  does  not  fdlow  that 
he  may  be  enabled  to  prove  the  contents  of  such  nutro- 
ment^  If,  therefore,  be  had  been  called  in  this  case,  it 
would  answer  no  possible  purpose,  and  I  thmk  there  is  no 
ground  whatever  for  saying  that  the  plabtiff  was  booiMl 
to  have  done  so. 

Rule  disdiaiged. 


tK  THB  Fimr-BIGHTH   TIAA  OP  GBO.  IIf«  5]Q 

1818. 
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(In  Error.) 

Driver,  on  the  Demise  of  Frank  <?.  Frank.  Tuesday, 

June  Ml. 

This  was  nn  action  of  ejectment.    At  the  trial  of  the  Devise  toB.F. 
cauae  before  Mr.  Baron  Wood,  at  the  Summer  Assizes  at  for  life,  re- 
Tori,  18l«,  a  verdict  was  found  for  the  plainUflF  in  error,  ^^^l^^"^ 
sulgect  to  the  opinion  of  the  Court  of  Kini^$  Bench,  on  foorth/and  all 
a  case  reserved,  which  was  afterwards,  by  permission  of  ^<i  every 
that  Court,  turned  into  a  special  verdict,  and  which  stated  ^{  ^^  p^  x^^. 
in  substance  as  follows ; —  cbpt  thb 

Margaret  Frank,  widow,  being  seised  in  fee  of  the  wit«T  or 
premises    in  question,  by  her  will,   dated  the  12th  o(  ^^^^^^^^ly 
November,  1765,  and  duly  executed  and  attested,  after  in  ti^ male; 
appointing  and  devuing  her  capital  messuage  or  dwelt '^"^"Sf^ 
ii4;*hoiue,    widi    the    appurtenants,    in  Poniefraet,   to  Held,  that  the 
the  use    of  her  sister.  Dame  Catherine  Siandiih,  tot  remainder  to 
life,  upon   a  condition  therein  mentioned,  with  remain-  ^tk^^?^  ^ 
der  to  the  use  of  her  (the  testatrix's)  mece  Catherine,  B.F.(whohad 

the  wife  of  Bacon  Frank,  of  Camp$all,  in  the  county  of  ^^  i^ue  at 
XT    t  -       ^     1*^         J    1      J    •  •         ^  •  1        the  time  of  the 

York,  esquure,  for  life,  and  also  devising  certain  meadow,  ^^^^  ^f  ^^ 

pasture  and  arable  lands,  to  trustees  for  ninety-nine  years,  testatrix)  was 

to  be  computed  from  the  time  of  her  death,  if  her  said  ^^^^  ^!^^'„ 

gent  till  J>.  r, 
niece  should  so  long  live,  upon  trust  to  pay  the  rents  and  had  two  sons 

profits  to  such  person  or  persons  as  her  niece  should  ap-  living,  and  not 

point,  by  way  of  pocket-money  for  her,  during  her  hus-  "°j|  |L  \  **    ' 

band's  life,  and  in  augmentation  of  her  jointure  after  his  soon  as  he  had 

two  sons  alive, 
it  became  vested,  and  not  liable  to  be  divested  by  any  subsequent  changes 
in  the  family  of  B,  F.  Therefore,  B.  F.  having  had  four  sons,  of  whom 
the  second,  third,  and  fourth  were  in  existence  at  the  same  time,  and  all, 
except  the  fourth,  died  in  the  life-time  of  B.  F.  without  issue : — Held,  that 
•acfa  fourth  surviving  son  was  entitled  under  the  devise. 
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decease,  in  case  she  sliould  survive  him,  devised  ker  wi 
capital  messuage  or  dwelling-house  and  lands  abote  meo- 
tioned,  fram  and  immediately  after  (be  detennimtioii  of 
the  above  estates,  and  all  and  singular  her  manon,  mes- 
suages, lands,  tenements,  hereditaments,  and  real  estate 
¥fhatsoever,  as  weH  freehold  as  copyhold^  from  sod  im- 
mediately after  her  (the  testatrix's)  decease,  (exoept  as 
therein  was  excepted),  chaiged  and  chargeable  with  tlie 
several  chaiges  and  payments  tberemafter  neatijOiKdi  to 
the  use  of  the  said  Bacon  Frank  for  life,  widiout  iflipeicb- 
mentof  waste;  remainder  to  Ibe use  of  the  tnulees  dnri^ 
the  life  of  Bacon  Frank,  m  trust,  to  preserve  coatingeot 
icmaiaders,  but  nes^rtheless  to  permil  and  «ier  tbeaid 
Bacon  Franks  and  his  assign^  during  bis  life,  to  takctiiie 
rents  and  profits  thereof  to  and  ibr  his  «m1  their  oia  lae 
and  benefit ;  and  from  and  immediately  after  die  deoease 
of  the  said  BacoM  Frank,  then  to,  and  to  tfe  rneof  lie 
Mcondf  third,  fmrth,  and  all  and  every  oiber  ^mad 
tone  of  the  hodjf  of  the  said  Bacon  Frank  i^otten,  ort» 
be  begotten  on  the  bodjf  of  her  the  said  testatrix^s  tdect 
Catherine,   his  now   wife   (bxcrpt    thb   firsi   o% 
BLDBST  aoN),  seoeraUj/,  successively,  and  in  ramnder, 
one  after  another,  as  they  and  eoery  of  them  skouid  k 
in  seniority  of  age  and  priority  of  birth,  and  of  tk  se- 
veral and  reactive  heirs  male  of  the  body  and  boSes  of 
every  such  ion  and  sons  (excbpt  the  said  first  oil 
BLDBST  SON)  UurfuUy  istuing,  the  elder   fjf  suck  sm 
and  the  hairs  male  of  his  body,  beistg  abpaysfrrfirftd, 
and  to  take  brfore  the  younger  of  such  son  and  sons,  and 
the  heirs  mak  of  his  and  their  body  and  bodies  tmitag  ;" 
and  for  defiuik  of  such  issue,  then  she  devised  all  her  said 
manors,  &c*  as  well  freehold  as  copyhold  (except  as  be- 
fore excepted),  to  tlie  use  and  behoof  of  her  godsoa 
Frank  Sotheron  (the  lessor  of  die  plaintiflF),  youngest  soo 
of  William  Sotheron,  of  Darrington,  in  the  countj  of 
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York,  esquiie,  by  her  mtteSmrah,  hia  now  ifife,  for  life,         laifl^ 
Mfrthout  iaipeiicbnieDt  of  wifite ;  renamckr  lo  the  «fe  of       -Ft!!^ 
the  tnirtees  during  tlie  fife  of  Frank  Ssikeron,  m  trust  to  ^^ 

preserve  cofitoageDt  remnnders ;  and  from  and  kninediately  FlUKK. 
after  the  decease  of  the  said  Frank  Soihermf  then  to  and 
to  the  use  of  the  first,  second,  third,  fowth,  and  all  and 
every  other  the  sod  and  sous  of  the  body  of  the  said 
Frank  Satheron  lawfiilly  begotten,  fai  tail  male  suceeenvelyr, 
according  to  their  s6marity  of  age  and  priority  of  burtb, 
the  elder  and  his  heirs  male  bebg  always  preferred  before 
the  younger,  widi  dif^rs  remainders  over ;  the  altiniaii  re- 
mainder being  fo  the  use  of  her  nephew  and  three  nieces. 
Sir  Frank  StandtBhy  Bart,  Sarahj  the  wife  of  the  said 
WiSiam  SdheroHf  ERzabetk,  the  wife  of  Robert  Ramw^ 
den,  and  Catherine,  the  wife  of  the  said  Baton  Franks 
and  to  their  respective  heirs  and  assigns  for  ever,  to  take 
both  freehold  and  inberit&nce  as  tenants  in  common,  and 
not  ds  joiM-tensmti. 

Tfaeie  was  a  proviso  in  the  will,  tiiat  die  tenant  m 
possession  fes  t&e  time  being,  of  die  estate  devised^ 
sboohi  assume  and  ese  the  Mmame  of  Frank  only,  which 
has  been  accordingly  done  by  Frank  Soiheron,  now 
Frank  Frank,  the  lessor  of  the  plaintiff. 

Tie  testatrix  died  on  die  l^&tJune,  1766;  DameCtf- 
therine  Stanilih  her  sister,  died  many  years  ago;  Bac^n 
Frank,  Ae  tenant  for  life,  and  named  in  the  will,  bad 
issue  by  his  said  wife  four  sons^  viz.  Richard,  bom  on  the 
^d  of  August,  17681  who  died  on  the  26lh  of  February^ 
1769;  Bacon,  born  die  ^A  Augu^,  1770,  and  who  died 
without  issue  on  the  16U1  June,  1789 ;  Edward  Richard, 
bom  the  5th  of  May,  1777,  and  who  died  on  the  Md  of 
October,  1777 ;  Edward  Frank  (ihe  defendant)  born. the 
6th  of  Marchy  1780,  and  who  is  now  living; — JBncofs 
Frank,  die  tenant  for  life,  died  in  1812,  leaving  the 
defendant  his  then  only  son  him  surviving ; — Catherine  the 
wifeof  Bacon  Frank,  died  in  his  life  time.     At  die  time 
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0[  making  the  will  of  Margaret  Franks  Baton  FraAj 
the  father,  and  fint  taker  of  the  said  devised  estates,  wis 
ID  possession,  as  tenant  in  tail,  of  large  freehold  estates  it 
Campsn//,  and  other  places  in  the  county  of  York,  of 
considerable  annual  value,  and  tenant  in  fee  of  other 
estates  at  that  time,  and  William  Soikeran,  the  frdMrof 
the  lessor  of  the  plamtiflF,  was  in  possession  as  teaant 
in  fee  of  part,  and  as  tenant  for  life,  with  remainder  to 
his  eldest  son  b  tail,  of  other  part,  of  estates  of  coo- 
siderable  annual  value. 

This  case  was  twice  argued  at  Serjtanf^  Inn  HaII| 
first  before  EaUer  Term,  1813,  by  Mr.  Uickarittn 
for  the  plaintiff,  and  Mr.  Holroyd  for  the  defendant; 
and  secondly,  before  Michaelma$  Term,  1613,  bjMr. 
Park  for  the  plaintiff,  and  Mr.  Topping  for  the  defen- 
dant. The  Gmrt  of  Kin^$  Bench  then  took  time  to 
eonsider,  and  in  Trinity  Term,  1814,  the  Judges  differ* 
ing  in  opinion,  delivered  their  opinions  uriaiim  (a),  in 
which  they  most  fully  conlmented  on  all  the  prindpsl 
cases  which  had  been  adverted  to  by  the  learned  counsel 
in  the  course  of  the  arguments ;  aud  Mr.  Justice  Dampier, 
Mr.  Justice  Bay  ley,  and  Mr.  Justice  Le  Blanc  conadered 
that  the  defendant  below  was  entitled  to  judgment,  hot 
liord  EUenborougk  was  of  a  different  opinion,  and  judg- 
ment was  accordingly  given  for  the  defendant.  The  pbun- 
tiff  then  brought  a  writ  of  error,  and  the  case  was  tirice 
argued  in  this  Court,  fint  in  Tnm/y  Term,  1815,  by 
jMr.  Sichardion  for  the  plaintiff,  and  Mr.  Hoboyi  for 
the  defendant;  and  secondly,  in  the  last  Easier  T^m, 
by  Mr.  Scarleii  for  the  plainufi;  and  Sir  Roberi  Gifford, 
the  Solieiior-General,  for  the  defendant(6)^ 


(a)  See  3  Matde  Sr  Selw.  29,-, (b)  The  argoments  m 

tiiis  Court  being  AiUy  and    most    correctly  stated    by 
Jf^.  Prii»  ^a),  afid  as  i^ip  Reporter  had  oidy  an  oppor- 


(e^ird.vi,pise«rto06, 
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For  the  plaintiff  io  error  were  cited  Fiizherberi*9  No- 
iura  Brevium,  S%,  last  edit.;  188^  old  edit.;  on  the  writ 
de  awcilio  ad  fiUum  suum  mUtem  faciendum.  Cok^s 
Commentary  on  the  Statute  fVestm.  1*  c.  36.  £  Institute, 
2S1.  Lomax  ▼.  Hobnden,  1  Fes.  9SO*  Chadmek  v.  Dole- 
man,  9,  Fern.  59B.  Lord  Teynham  v.  Webb,  £  Fes.  198. 
Beak  ▼.  Beal^,  1  Peere  Wms.  £44.  Duke  ▼.  Doidge, 
£  Fes.  £03,  a.  Perriii  v.  Blake,  Hargnmfs  TracU,  487* 
Shdkj^s  case,  I  Hep.  93.  Feame,  on  Contingent  Be- 
nutinders,  7th  edition,  364.  Bromfield  t.  Crowder,  1  Neo 
iBqi.  3 13.  Doe,  d.  JSicA  ?.  Dring,  £  JUaiife  ^  5e/tv.  448. 
Doe,  d.  Xong  ▼.  Laming^  £  Btirr.  1 100.  and  Goodtitle,  d 
Az^  T.  Herring,  I  East,  £64. 
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For  the  defendant  in  error,  Wildes  case,  6  Rep.  16.  S.  C 
Hargrove's  Tracts,  405, 6.  Heneage  v.  Hunloke,  £  J^i. 
456.  Car*<  ifole,  1  Peere  Wms.  £44.  Tnfff'ord  v.  uf sA/oi?, 
£  Teni.  660»  £i7iiii5,  d.  Brooke  v.  ^</%,  3  Burr.  1570. 
Fen,  d.  Lowndes  v.  Lowndes^  4  Btirr.  ££46.  Brookes 
Abridgment,  tit.  Devtse  ani  Remainder,  pi.  £1.  FtcA 
V.  Edwards,  3  Peere  FT nu.  37£.  and  Stacker  v.  Edwards, 
Fearne^  on  CorUingent  Remainders,  7lh  edition,  £44,  were 
referred  to. 

Ctir.  ncfo.  vult. 


tanity  of  attending  the  last,  he  has  thought  it  fit  merely 
to  state  the  principal  authorities  and  oases  referred  to  for 
the  plaintiff  and  defendant,  and  more  particularly  so»  as 
nearly  dl  the  decisions  on  this  point  were  most  minately 
eommented  on  and  considered  hy  the  Court  of  Kinae 
Bench  in  giving  their  judgment, — and  as  this  Court  de- 
livered their  opinions  solely  on  the  construction  of  the 
will,  according  to  the  apparent  intention  of  the  testatrix. 
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7U»  Cowt  being  aha  dmMui  opinio^  tfaefiollMBv 
Jnigm{a)  now  dcftvered  tbeir  stalimeaU 


Mr.  Jttstite  BuBHOimB^^TInicne  conn  More  the 
Court  OB  «  writ  of  erm  ftom  tfao  Kim^M  BcmcIL  Hoe 
tin  learned  Judge,  |>Bmg  Hated  liieiirfiole  of  thoapeckir 
verdictr  aad  mofe  pafticaluly  the  dauae  n  ilie  wXie- 
kling  to  the  de?iae  to  Baton  Frank  aad  his  eUdre%  wA 
the  reraaiiKkr  oirer,}  obaerved,  that  under  theee  cireiini- 
staoce^  the  caae  wae  preieiited  to  the  Cowt  few  iti  coa- 
•ideretton^  aad  the  sole  qiiettioa  waa,  whedier  die  remaiate 
limited  to  the  second^  third,  fourth,  and  other  aeBa>  of  Ba- 
con Frank,  vested  in  the  defendant  {Edward  Frank),  la 
the  Kfe^linie  of  his  father,  or  maanedcMtbgeattlBhia 
deadi.  If  the  estate  ooee  vested  in  liinv  daere  ia  na  !«»• 
aopto  suppose  dnt  itwaadLvesteAbyaayevrnt  thatafiar* 
wards  happened.  This,  however,  i»  to  be  coUeded  from 
thawboleof  Ifaewill,  thioughoul  which  the  ksaor  of  dM 
pfantiflf  has  beeq  most  careAiUy  stated  as  the  epdiSD  of  the 
testatrix;  theworda  foUowii^  theiafore^  are  nwre^dot 
scriptii^  of  peraoDb  Besicbs,  the  will  has  been  inaad  with 
great  accuracy  and  technicality,  and  appears  to  aw  lo  be 
wholly  in  favour  of  the  defendant;  whereas  the  plaintiflTf 
claim  can  only  be  supported  by  calling  in  aid  extraneous 
matter.  Ab  to  the  apparent  intention^  I  perfectly  coocnr 
with  Mr.  Justice  XeB^c,  who  8atd(6),  that  ^  suppoang 
the  Court  could  be  satisfied  that  it  was  the  iuteotioD  of  the 
tesflatrix  to  keep  die  two  estaies  separate,  and  that  Aey 
should  never  be  united  in  the  same  son  of  Bacon  Frank, 
of  which  I  caaaot  satisfy  myself,  still  I  can  find  no  words 
in  the  will  sufficient  to  carry  such  intefit  into  efiecf,  for. 


(a)  Absents  Mr.  Justice  Park,  having  been  counsel  in  the 
cause,  Mr.  Baron  Graham,  and  Air,  Justice  DoUm* 
{h)  3  Mauk  ^  Selw.  46, 
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whateter  t6e  tdfent  be,  if  tbere  are  not  wonb  in  the  wilt 
to  warrant  it,  eiAer  expresi  or  implied,  it  cannot  have 
effect."    So  Mr.  Justice  Dampkr  (here  said  (tf),  that  *^  die 
testatrir  had  not  expressed,  in  Cernis,  airf  wbh  to  keep 
the  estate  devised  distinct  from  Mr.  Bacon  Frank'n  own 
eatste  after  his  death ;  that  such  intention  was  only  to  ha 
hiftrfed  from  die  exception  of  his  first  or  eldest  son,  and 
that  there  was  no  mtention  of  that  sort,  either  expressed 
or  implied,  with  regard  to  Mr.  Sathemuft  estate/'  and  he 
added,  that  ^  it  had  been  attempted  to  assist  ditt  supposed 
infeotmn,  by  a  distincdon  between    die  words  firsi  or 
eldai,  as  not  bemg  synonymous.''    He  confessed,  that 
^'  he  did  not  very  much  feel  the  force  of  that  argument, 
and  was  of  opinion  that  it  failed  in  its  foundation,  and  • 
that  Jtrii  or  eldest  meant  the  same  person,  eldest  being 
only  antrdier  descripdon  of  first. ^    To  that  construction 
I  add  my  most  express  concuitence.    Vor  the  plaintiff 
it  has  been  fbrther  ccmtended,  that  the  remainder  was 
divested  out  of  the  defendant,  by  operation  of  the  clauise 
excepting  the  first  or  eldest  son ;  but  t  am  of  opimon  that 
the  remainder  was  untouched  by 'that  exception,  as  other-  • 
wise  it  would  be  inconsistent  with  the  general  tenor  of  the 
will,  in  which  the  first  or  eldest  son  only,  has  been  most 
carefiilTy  and  expressly  excluded,  thereby  leaving  the  re- 
mainder limited  to  the  other  sons,  untouched  diroughout. 
If,  therefore,  on  the  face  of  this  will,  nothing  expressly 
arises  in  favour  of  the  plaintiff  in  error,  then  the  limitations 
to  the  second  and  other  sons,  are  to  be  collected  according 
to  the  terms  as  therein  stated ;  and  if  it  had  been  the  in- 
tention of  the  testatrix  to  have  done  otherwise,  she  would 
have  expressly  provided  for  it,  aud  not  have  left  it  to  mere 
supposition  and  conjecture.    On  the  whole,  therefore,  I 
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am  of  opinioii,  tbut  the  judgment  of  die  Court  of  King's 
Bench  ought  to  be  affirmed ; — JFtnf,  as  it  is  a  nile  of 
law,  that  whatever  the  iutent  of  a  testator  may  be,  it 
camiot  be  given  effect  to,  unless  it  be  manifestly  eqirened 
on  the  face  of  the  will ;  and  in  this  case  there  is  no  a|h 
parent  ground  for  inferring  the  intention  contended  for  bj 
the  plaintiff  in  error;  and  $econdljf,  that  as  fiur  as  words 
maj  be  construed  to  vest  interests,  thej  cannot  be  coo- 
sidered  as  contingent,  unless  there  be  a  manifest  inftest 
|o  the  contnuj.  I  therefore  think  that  the  reroaiader  to 
the  defendant  vested  in  the  life-time  of  his  father,  tod 
can  only  add  that  I  perfectly  coincide  with  the  judpneot 
pven  in  this  case  by  the  Court  ofKittg^s  Bench. 


Mr.  Baron  Wood* — ^On  the  best  consideration  I  have 
been  enabled  to  give  this  case,  I  cannot  agree  widi  mj 
Brother  BurrQUgh  in  thmking  that  the  judgment  which 
has  been  given  for  the  defendant  in  error,  ought  to  be 
affirmed.    It  might  be  sufficient  for  me  to  say  that  I 
wholly  concur  with  the  view  Lord  EUenborovgh  eDtertaioed 
of  this  question  in  the  Court  below,  and  whose  opinion 
13  fully  stated  in  the  report  of  that  case  (a),  as  well  as  sll 
the  decisions  his  liordship  referred  to  in  its  support.    My 
opinion,  however,  is  founded  on  the  manifest  intentioo  of 
the  testatrix,  to  be  collected  from  the  whole  of  her  will. 
I  agree  in  saying  that  the  words  of  a. will  are  not  to  be 
construed  from  conjecture  alone,  but  if  a  plain  inteotion 
/Can  be  collected  from  the  whole  of  die  will,  which  is  not 
contrary  to  rules  of  law,  the  law  will  carry  it  mto  effect. 
My  argument  in  support  of  the  .opinion  I  have  formed, 
is  confined  to  one  point,  viz.  the  exception  in  the  will  as 
to  the^rs^  or  eldest  son  of  Bacon  Frank.   [Here  hb  Lord- 


(o)  3  Maule  4*  Selw.  49,  et  $eq. 
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ship  read  the  excepting  clause.]  The  testatrix,  by  this 
daose  having  most  expressly  provided  that  the  first  or  eld- 
est son  of  Bacon  Frank  shall  not  take  under  the  will,  de- 
vised the  estate  in  question  to  her  godson,  (the  lessor  of 
the  plaintiff)  byname.  The  only  question  in  this  case, 
therefore,  turns  on  the  effect  and  meanbg  of  that  excep- 
tion, from  which,  I  think,  it  may  be  mferred,  that  the  ob- 
vious intention  of  the  testatrix  was  this,  not  only  to  ex- 
clude the  first  or  eldest  son  of  Bacon  Frafik  alone,  from 
taking  under  this  will,  but  every  other  son  that  might  be- 
come ihe  eldest;  because,  such  son  would  succeed  to  the 
estate  of  his  fiither,  which  she  mtended  should  not  belong 
to  the  son  who  was  to  take  under  her  will.  As,  therefore, 
the  eldest  sod  of  Bacon  Friank  would  necessarily  be  en- 
titled to  his  father's  estate,  I  diink  the  testatrix  has  ma- 
nifestly shewn  her  mtention  to  be,  that  the  exclusion  of 
the  first  or  eldest  son  should  not  be  confined  to  one  alone, 
but  extended  to  hu  younger  sons  in  succession,  on  the 
death  of  the  elder,  and  therefore,  if  there  were  no  younger 
branches  of  his  family  alive,  or,  if  by  the  death  of  the 
elder  brothers,  a  younger  became  entitled  to  his  father's 
estate,  tlien  the  intention  of  the  testatrix  was,  that  her 
godson  should  take  9 — although  a  younger  sonof  JBacoii 
Frank  might  be  living  at  the  time  of  his  deatli,  and  who, 
by  the  previous  decease  of  his  elder  brothers,  had  become 
entitled  to  the  paternal  estate ;  she  could  never  have  in- 
tended, under  the  denomination  of  first  or  eldest  son,  to 
exclude  the  first  born  son  of  Baeon  Frank  only.  The 
words  ^r^f  or  ddesi  are  not  in  terms  synonymous,  for  the 
first  applies  exclusively  to  the  first  bom  son,  the  eldest  to 
any  of  the  younger  sons  who  ,may  become  the  eldest  by 
the  death  of  their  brothers.  It  appears  to  me  idle  to 
suppose,  that  the  person  who  framed  this  will,  did  not 
know  the  difference  between  those  two  words,  or  that  tlie 
^ord  eldest  was  introduced  for  the  purpose  of  having  no 
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;  ithnttfen     Th6  will  is  not  only  csreMIy,  M 
ttchmcMf  dnlwfi>  aid  im  Ik  dmie  to  Ihe  kssor  of  die 
plaintiff^  Ibere  b  no  siek  dtemative.    The  word  jCnTi 
dierefeit,  npfllm  euAamehf  to  the  fiist  bom  sod,  tod  die 
word  ettimt  to  any  other  that  might  bocome  so.    Bakby 
the  raccptioe  ie  to  die  first  or  eldesftsea  after  the  deadi 
of  the  father;  it  was,  theiefore,  encerthie  who  AeeUeit 
son  wovid  be  at  the  tkne  of  his  death ;  the  rcMiider 
was  coDseqpieedjr  coDtingedl,   and  net  intended  to  wit 
nntil  Uni  esent  leoh  plaee.    in  cofninoa  limitadoai  in 
daede  end  seltledientSi  die  words  ^  or  eldui^'  mean  wf 
ene  who  mafjr  heeeme  so^  and  are  taetameont;  te  expessBg 
that  it  jests  on  contingency.     Those  wofds^  therefore, 
were  need  in  llie  exccylkg  dense  in  die  wiH  ;>— 8$  elio 
might  he  die  eldest  son^  could  not  be  atfeettnined  till  As 
deadrof  ArcewFfeilft  the  lather^  and  that  eppenstoisels 
bane  been  die  obfiensaMening  of  the  lestntftx^    If^theie- 
fese^those  words  in  their  tme  construction,  ate  applica- 
ble to  the  soikwho  should  be  die  eldest  at  the  dsadi  of  b 
Isdier^  there  can  be  no  donbt  but  that  the  tcsfstn  meaat 
he  ahohld  be  excepted  from  eiyeying  the  estel^  and  coa* 
SMiuenlly,  under  die^circmteteices  of  this  cm^  the  kwor 
ef  the  pkindff  IS  alone  endded  to  it;  for  die  term^'ddest" 
is  not  confined  to  ond  person  or  one  period^  but  dspewh 
en  die  son  who  shctold  answer  that  descripdon  at  the 
deadi  Of  his  fadier.    It  has  been  said  dmt  iSweeldbe 
absurd  to  seppose,  diat  a  younger  son  ni%ht  beeoaie  en- 
tided  to  both  estates^  or  the  iseneof  aydnager  son  ijmg 
might  be  deprired  of  bodi,  which  wonU  be  dK  coi^ 
seqnenee  if  the  consfmetion  ptit  on  die  will  by  die  plain^ 
tiff  be  correct,  but  that,  it  is  now  unncceesery  to  cminder ; 
even  if  it  were,  it  wonU  be  sufficient  to  say  diat  the  tes- 
tatrix had  not  contemplated  such  m  even^  as  die  bad  only 
looked  to  what  has  HCtoeily  happened,  and  not  ventved 
to  dire  ftirdier  into  futurity.    What  she  contemplated, 
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Ae  \m  pravkiad  for,  and  we  are  qot  to  dottray  »  pto- 
viiion  c^ubtad  iQ  mo^  ovepts  wbicb  h»ve  lU^tiiaUy  iiUii 
place,  for  the  sake  of  providing  iqpunst  possible  oc- 
currences ^hicb  ba/ve  not 

It  hm  bsen  fiirllier  said,  that  it  is  nhanni  to  mfpnip 

Aat  if  the  moiaindar  in  the  estate  once  Tesie^  ii  could 

Jbe  difoited  b)F  aubsefuent  events,  hat  iheva  is  ootUiig 

confaaiy  to  die  itdas  of  law  in  that^  for  in  ordento  he 

dinsMed^  kneed  only  faUvritkinlliat  limit  vUdi  the  law 

alloMB.     Wfaetber,  therefims,  k  was  a  coatingeiit  maaiik- 

der,  4Mr  if  the  estate  ewe  vested,  it  wae  divested  bjr  the 

4eaili  oiBaeomEnmky9t,qmai:mmfue^ria  dele,  if  Ae  obe» 

cus  intentien  of  the  testatrix  can  hecarned  inte  effect,  tint 

inteiitidone  must  be  thecriterionJiywfaich  theCourtis  to 

be  gittded.    li  has  further  been  mged,  that  Ibe  law  shews 

a  paiticniar  iknor  to  the  vesting  of  estates;  and  that  an  i»- 

tereet  oaanot  be  deearad  contingent,  if  it  can  be  eansideied 

as  vestad ;  but  that  depends  on  mese  technieal  rules,  and 

is  not  eoncluine  as  to  this  case,  .wheve,  whether  tbe  ii»- 

terast  vested,  or  was  afiervfaids  divested,  depends  solely 

on  the  intflntion  of  the  testatrix,  to  be  collected  from  the 

objects  ^Ae  had  in  view  at  the  ^e  the  will  was  made, 

e»  well  aa  the  gsnerd  tenor  of  diat  instrmnent    Whether 

she  bas  expressed  herself  tedinioailj  or  not,  etiU,  if  the 

words  sbe  baa  ased,  can  be  understood  with  vefereooe  to 

ao  nffmvent  iatentioo,  iim  kw  aiuf t  give  them  a  ooirar 

spondiBg  eflfact^ .  In    this  devise,   tberefora,  where  she 

excluded  the  fint  bom  or  eldest  son  of  Baeon  Frank  from 

anjojapg  the  estate  in  question,  she  not  only  intended  to 

eidttd^  tba  fast,  but  every  biaach  lot  his  family  who 

should  aoawec  the  description  of  eUestson.    Consequently) 

by  tbat  exception,  the  defendsot  is  excluded  from  taking 

under  this  devise,  and .  the  intention  of  the  testatrix  can 

only  be  effectnaled  by  giving  the  estata  to  die  lessor  of 
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the  plaimiff.    I  tberefore  am  of  opiiiioD  that  the  jtrig 
mem  of  the  Court  of  King*$  Bemk  ought  to  be  lerMed. 

LokI  Chief  Barm  Rich  ARDs^-^AIthougb  I  haie  or- 
anmed  thia  eaae,  aod  considered  its  cirowMaMea  verj 
diHgaaij,  still  I  entertain  no  doubt  whatever  upon  it    It 
has  been  considersd  in  two  ways;— JFVrsf,  that  the bm- 
tation  to  the  second  and  od^r  sons  of  Bacon  Froak  vis 
either  a  vested  remainder,  sul^ect  to  be  divesled  by  csrtsia 
subsequent  events^— or  ieamdfy,  if  not,  that  it  wm  a 
conditional  or  contingoit  remainder  to  siidi  sons,  wUdi 
contingency  was  to  depend  on  the  circumstances  in  whkh 
die  family  should  happen  to  be  phced  at  the  deadi  of 
Bacon  Frank  die  tenant  for  life.    It  is  quite  dear  thrt 
the  intention  of  the  testatrix  must  govern  die  eftct  of 
the  words  used  by  her  in  the  will,  and  that  we  must  pot 
a  construction  on  it  according  to  such  intent ;  but  the 
great  diflSculty  in  cases  of  this  description,  is  to  arrive  it 
the  intention,  in  order  to  efiectuale  whidi,  we  must  not 
rely  on  speculative  or  im^^naiy  schemes  of  our  own, 
but  collect  it  from  the  fece  of  the  instromnt  alone. 
Thus,  in  considering  this  case,  it  is  only  necessary  to  look 
at  the  expressions  used  by  the  testatrix  throughout  the  wflK 
[Here  his  Lordship  read  the  excepting  dense.]    Thetesr 
tatrix,  by  the  words  contained  in  this  dause,  deaily  ex- 
pressed her  intention  to  be,  diat  sulgect  to  the  life  interest 
of  Bacon  Frank,  his  second,  diird,  and  other  sonsshouM 
take  a  vested  estate  in  remainder,  excepting  the  Jirrf  or 
eldeU,  it  must  therefore  be  necessarily  infinred,  that  a 
devise  to  a  second,  third,  or  other  youngier  aon  is,  of  it^* 
tdt,  an  exception  of  the  first  or  ddest,  dthoqgb  he  had 
not  been  previously  and  expressly  excepted.      Still,  how- 
ever, it  has  been  said,  that  if  the  limitation  were  n  vested 
remainder,  it  might  have  been  divested  by^  subaeqnent 
events*    Although  it  might  have  been,  still  there  must  be 
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and  manifeatiug  an  intention  in  the  mind  of  the  testatrix 
that  it  should  be  so.    Now,  there  are  no  words  in  any 
part  of  this  will^  signifying  this  intention,  which  is  abso-        Frank. 
latdy  necessary,  and  I  therefore  think  that  it  cannot  be 
inferred  that  this  vested  remainder  was  intended  to  be 
divested,  eidier  by  any  words  contained  in  the  will,  or  by 
any  of  the  events  that  subsequently  happened.    Neither 
is  there  any  expression  m  the  will,  by  which  this  can  be 
considered  a  contingent  remainder  until  the  death  of  the 
tenant  for  life.    In  order  to  make  it  so,  other  words  were 
necessary  to  have  been  introduced  into  the  will,  as  <<  I  give 
my  estate  to  the  second,  third,  or  other  sons  of  Bacon 
Frank,  if  he  shall  not  have  become  the  eldest  son  of  his 
fother  at  Ae  time  of  his  death,  but  if  he  shall,  then  re- 
mainder over,**  but  no  such  contingency  is  therein    de- 
scribed.    It  has  been  forther  said,   that  the  excepting 
clause  has  the  effect  of  making  the  limitation  contingent,' 
but  to  give  it  that  effect,  it  must  either  be  carried  much 
further  than  the  actual  words  warrant,  or  be  enlaif  ed  by 
exoepteig,  not  only  the  first  or  eldest  son,  but  such  son  as 
-should  be  the  eldest,  living,  at  the  death  of  Bacon  Frank. 
What  the  testatrix  might  have  done,  b  mere  surmise  and 
specttlation.    However,  it  is  necessary  for  the  plaintiff  in 
this  case  to*  carry  the  intention  he  contends  for,  to  ex- 
cept the  whole  of  the  sons  of  Bacon  Frank.    But  sup- 
posing  he  had  died,  leaving  several  sons,  and  immediately 
after  his  death  his  eldest  son  had  died  without  issue,  the 
aecond  son  would  have  both  the  estates,  notwithstanding 
the  intention  imputed  to  the  testatrix  by  the  plaintiff,  that 
At  expressly  wished  that  to  be  guarded  against.    Al- 
though there  may  be  some  hardship  in  his  holding  both 
the  estates,  still  we  cannot  speculate  on  questions  of  this 
«ort;  and  on  the  whole  I  concur  with  my  Brother  Bur^ 
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nn^h,  in  thinking  that  the  jiid|gnient  of  the  Govt  of 
Kifig's  Bench  is  perfectly  right 

Lord  Chief  Justice  Gi^Bs^— The  respect  due  to  tbe 
opinion  of  the  Chief  Justice  of  die  King's  Benckudrnj 
learned  Brothers  in  this  Court  yiAo  coincide  mntk  hi«,ha8 
led  me  to  consider  this  case  with  the  greatest  podbie  tt- 
tentioa. 

The  question  turns  solely  on  the  coostmctioA  to  be  pit 
on  die  limitatbn  of  the  remainder  to  Bacon  FroMlfi  k- 
cond  8on^  by  hb  wife  Catherine.    At  the  death  of  tk 
testatrix,  Bacon  IViifiA  had  no  son;  at  that  period^  Aen- 
Ibre,  the  remainder  was  coolingent.    He  afterwinb  Ind 
four  sons,  two  of  whom  were  borip  each,  in  the  hMm 
of  an  elder  bro&er;  so  that, whedter  the  lann^'ieeoBd 
son,"  means  second  bom,  or  second  So  sb  «sistiqg  dder 
son;  there  was  a  son  in  eeie,  duriqg  BucontitmM^  fib- 
time,  who  then  aniwend  the  description  in  tlie  wiil^Htfid 
the  question  v^  whether  the  remainder  vested  ibscrfalci} 
in  him,  on  his  coming  in  eue,  as  the  defeodaal  conMadt, 
or  whether,  as  the  plaintiff  insists,  it  remained  coadneent 
during  the  Kfe  of  Baam  Frank  die  fadier,  or  foras^ 
odier  period ;  or  at  all  events,  if  it  did  vest  ia  a  spcOAd 
son,  it  was  divested  on  his  bacomiag  aa  ddest  withia 
such  period.    By  the  general  rale  of  kw,  a  cootiag^ 
remainder  devised  to  a  first,  seeomi  or  odier  son  not  is 
eisr,  would  vest  absolutely  m  such  9&ik  as  eo<m  as  became 
into  being,  unless  there  were  a  clear  inteai^  eipiesB  or 
implied,  Uiat  it  should  remain '  eontingtont,  antB  some 
later  specified  time(  or  should  divest  again  on  sqbm  ee^ 
tain  event.     If  the  intent  be  Idft  doabtftd,  Iha  gentfil 
nile  must  govern,  but  whero  tlae  intent  ie  dear,  aad  saf- 
ficient  words  are  found  in  diewill  to  giw  it  dfaot,  the 
Qpnstru^tiOtt  must  follow  the*  intent^  Md    nlw^  pee* 
vail,  faotwidwtanding  anyinoeBPreaieace»wiiiiA»«ikyame 
r,  .  •if 
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ftonic.    TkiWf>i^aM«MmMtitiUiilie4tobebra^|^t         im», 
int^dcNibC,  ttftdllfceQiily  quettioo  in  this  cms  is^  Hpon  Ibe       nimw 
intent,  and  the  suflSctency  of  Ihe  word»  to  gWe  eSsct  to  it.  ^. 

Tk^  lessor  of  the  plaiottf  itmm  ibat  it  appteiv  from  the  Frank. 
liouMione  io  this  will,  coosidered  with  Deference  to  the 
•one  of  Aofroperty  Moogpog  respectively  lo  Bacon  Frmk 
mmUfilUam  SotiamH;  ^oeh  of  whom  InkI  married  aniooe 
of  the  testatrix,  nod  to  die  state  of  their  respectifl  tkmU 
lies  at  <he  time 'wheo  the  will  was  made; — that  it  washer 
latention  kj  it,  to  keep  her  own  estate  separate  from  ^lat 
wf  Baeen  Fm^A  and  SMkerou ;  Amt  this  iritentiQii  cam 
oaij  he  'Offepiad  by  construing  the  device  to  Ibe  second 
eon  of  jBtf^en  Fmnk,  to  mean  Ae  second  son  oIlAe  time 
ofku-iMhf  or,  OS  k  was  expressed  in  the  aignment  to/t 
tlie  |rtmattff  inenror,  the  second  son  at  Ihe  time  when 
tbe^Mtingent  remainder  fell  in,  and  that  sneh  consCmo* 
lion  om^thersibre  to  prevail;  and  k was  fiirther con^ 
tended,  that  the  motive  and  the  fBteniion  of  the  testatra 
bod  been  coofouided  in  the  aigument;  that  her  motive 
probibfy  was  to  heep  the  two^  estates  sepamte,  but  thtft 
her  mme<Kale  intention,  apparent  upon  the  hce  of  her 
wUly  was  to  give  her  own  estate  to  him  who  should  be  the 
second  son  of  Baeon  Frank  when  the  remainder  fell  in. 
U  diis  intention  oppeom  opdn  the  fime  of  the  will,  the 
motive  is  iaramterial,  ond  therefore  U  doesoot  strike  me 
that  this  view  of  the  qnmtionmofib  varies  the  aigmuent;*^ 
die  spodal  verdict  finds  that  Baeon  Frank,  at  the  time  of 
making  the  will,  was  possessed  of  several  real  estates  in 
Yorkshire,  some  as  tenant  in  tail,  and  ^  rest  as  tenant  in 
fee-siaq^Cy  of  considerable  annual  vrine,  and  that  he  had 
then  no  son ;  that  Soiheron  wa&oko  m  possession  of  con^* 
aidersfble  teal  estates,  fmrt  as  tenant  for  life  with  renmin- 
der  toliis  eldest  eon  in  tail,  and  &e  rest  as  tenant  in  foe, 
and  k  appears  that  he  had  then  two  sons  ot  least,  jof  whom 
M  inms  oomeraii  ma  aevimo,  was  'inc  yviir^eBi*  n  iw 
VOL.   11.  N    H 


634 


CASKS   IN   TRINITT  TERM, 


1B18. 


Dkivbr 

V. 

Frank. 


state  of  things  the  testatrix  iimited  the  estate.  (Here  his 
Lordship  stated  the  whole  of  the  limitatioiis  contained  k 
the  will,  from  the  special  verdict). 

Now,  I  think  it  very  probable,  that  the  testatrix  gare 
this  remainder  to  the  second  son  of  Bacon  Frank,  no  ton 
being  then  bom,  because  she  supposed  that  an  eldest  son 
would  succeed  to  his  father's  estates,  and  that  she  limited 
the  remainder  over  to  Frank  Soiheron  the  then  yoangesl 
•on  of  his  father,  with  the  same  view  with  r^aid  to 
Mr.  Solherom'a  estates ; — but  here  she  has  stopped  ;~fbe 
says  not  a  word  of  keeping  the  two  estates  separate;  she 
makes  no  provision  for  thai  purpose,  except  sa  it  foaj 
be  effected  bj  the  selection  which  she  has  made  of  thoK 
who  should  first  succeed  to  the  remainder,  and  I  smbjno 
means  satisfied  that  her  intention  went  further  tbao  (hia* 
It  is  one  thing  to  select  one  son  as  an  object  for  bequest, 
because  he  does  not  then  stand  next  in  the  successioo  to 
his  father's  estate,  and  therefore  is  not  likely  to  take  both; 
and  another  thing,  to  provide  against  the  event  of  his  at- 
taining that  situation  at  any  precise  time.  Many  a  tes- 
tator has  chosen  a  devisee,  because  he  was  then  a  younger 
son,  without  guarding,  or  intending  to  guard  against  the 
event  of  his  becoming  afterwards  an  eldest  son.  In  this 
will,  it  is  clear  that  the  testatrix  has,  in  one  instance, 
done  this.  It  was  ^confessedly  as  much  her  object  to 
keep  her  estate  separate  from  tbzi  o(  Soiheron,  as  of 
Frank.  Sotheron  had  two  sons  living,  if  not  more,  wbea 
she  made  her  will,  and  she  has  limited  the  remainder, 
after  failure  of  the  issue  male  of  Frank's  second  and 
younger  sous  to  Frank  Soiheron,  the  younger  son  of 
Sotheron  by  name,  and  to  his  first  and  other  sons  suc- 
cessively in  tail  male,  without  guarding  against  the  event  of 
his  becoming  an  eldest  son ;  the  remainder  therefore  vested 
absolutely  in  him,  and  his  Sons,,  whatever  change  might 
take  place  in  their  condition.    Perhaps  the  testatrix  se^ 
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lected  him  as  the  object  of  her  bounty,  because  he  was  then 
a  younger  son,  but  she  has  left  it  to  the  chauce  of  events,  , 
whether  he  should  continue  so  or  not.     When  I  find  her 
acting  tlius  with  the  family  of  Sotheron,  why  am  I  to 
suppose  that  she  had  a  different  intention^  or  meant  to 
carry  her  caution   further,  with  respect  to  the  family  o^ 
Bacon  Frank  ?     I  infer  rather,  that  as  far  as  circumstances 
would  permit,   her  intent  was   the  same,  and  that  she 
meant   to  give  this    remainder  absolutely  to   him  who 
should  first  become  the  second  son  of  Bacon  Frank,  as 
she  gave  the  remainder  over  absolutely  to  him  whom  she 
found  a  younger  son  of  Sotheron,  without  concernirtg  her- 
self about  any  subsequent  change  which  might  take  place  in 
the  condition  of  either  of  them.     It  has  been  very  justly 
observed,  that  the  will  is  technically  drawn,  and  with  a  per- 
fect knowledge  of  the  value  of  every  legal  expression  lued 
in  it.     If  the  testatrix  had  such  further  intent  as  the  coun- 
sel for  the  plaintiff  insists  that  she  had,  it  would  have  been 
easy  to  have  inserted  apt  provisions  in  her  will  which  would 
effectually  have  answered  such  intention,  but  I  find  no  ex* 
pressions  in  this  will,  which  I  can  so  construe.    The  con- 
struction offered  to  us  is,  that  this  remainder  to  the  se* 
cond  son  of  JBncon  Jranft. continues  open,  or  is   subject 
to   be  divested  during  the  life  of  Bacon  Franks  or  until 
the  remainder  falls  in.     Before  I  can  adopt  this  construc- 
tion, to  satisfy  a  supposed  intent  which  the   testatrix  has 
not  expresseci,  I  must  look  to  all  the  consequences  which 
would  follow  from  it,  and  say,  whether  I  think,  that  in 
the  face  of  all  those   consequences,  the   testatrix  coula 
mean  that  it  should  be  adopted ; — she  certainly  intended 
that  the  second  and  other  younger  sons  of  Bacon  Frank 
and  their  issue  male,  should  succeed  to  her  estate  in  the 
order  of  seniority,  and  that  it  should  not  go  over  to  the 
SotAerons\  until  such  issutf  wholly  failed,  but  the  con- 
struction proposed  would,   in  many  cases,  disturb   this 
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J  81ft*  order  of 'miccession  b  the  fboiiljof  the  Franhf  and,  ii 
others,  would  send  the  estate  over  to  the  Sotherm, 
while  issue  remained  of  the  second  and  other  sotis  of  Ba- 
Frank.  con  Frank,  who  were  intended  to  take  it  Suppose  &- 
ten  Frank  to  have  bad  three  sons,  and  that  the  lecood 
died  in  his  life-time,  leaving  issue  male,  and  dien  tarn 
Ftank  died;  upon  this  construction,  the  third  son  who 
would  the^  have  become  die  second,  would  succeed  to  tk 
estate  of  the  testatrix,  the  eldest  would  take  the  piterasi 
estate,  and  tlie  issue  would  be  excluded  from  both.  So,  if 
the  eldest  should  die  in  the  life-time  of  bis  father,  Bam 
Frank,  leaving  issue  male  to  inherit  die  pstemil  esUtes^ 
the  second  son  must  give  way  to  his  next  brother  then 
become  second,  and  lose  the  devised  estate,  wiAoat  ac- 
quiring any  title,  actual  or  presumpUve,  to  the  paternal. 
So,  if  there  should  be  Ax  or  more  younger  sons  of  Bim 
Frank,  and  each  of  them  died  in  the  life-time  of  their 
father,  leaving  issue  male,  according  to  this  coostriicboo, 
the  devised  estates  would  go  over  to  the  Sothmnt  m 
prejudice  of  such  issue ;  although  the  patenial  estate  of 
the  Franks,  would  fall  upon  none  of  them,  bat  rest  with 
the  eldest  son. 

These,  and  other  coosequei^es  of  the  same  sort,  have 
been  so  fully  pointed  out  in  the  judgment  of  the  Court  of 
Kin^s  Bench,  that  I  need  but  thus  abortly  advert  to  tbem, 
they  are  many  in  number,  and  so  likely  to  take  place,  tbt 
I  think  they  could  not  have  been  overlooked;  they  cross 
the  obvious  intent  of  the  testatrix,  and  in  my  opioioo,  raae 
strong  and  insuperable  objections  to  the  construction  out 
of  which  they  spring; — besides,  why  is  this  caution,  if 
adopted  at  all,  to  stop  at  the  death  of  foconfrc"^' 
I  find  nothing  in  the  will  which  points  out  this  limit,  and 
it  might  legally  be  carried  further,  namely,  to  the  falling 
in  of  the  contingent  remainder.  If  it  were  to  be  kept 
open  till  the  remainder  fcfl  into  possession,  this  might 
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be  at  different  parts  of  the  estate;  tot  \S  Bacon  Frank 
had  died  before  bis  wife,  the  part  in  whicb  he  bad  a  life 
estate,  would  vest  immediately  in  his  then  second  son, 
and  her  part  would  remain  contingent  during  her  life-time, 
and  might  go  off  to  another  branch,  which  conld  never 
hare  been  intended  by  the  testatrix.  But  besides  this, 
however  probable  it  may  be  thought  that  the  testatrix 
intended  to  keep  the  two  estates  separate,  I  can  look  only 
to  the  words  of  her  will  for  the  provisions  by  which  this 
intent  is  to  be  carried  into  execution.  Such  is  the  doc- 
trine of  Lord  Itlardwicke,  in  Lomax  v.  HoImden{a), 
where,  commenting  on  the  words  of  the  will,  he  says, 
^^  Aa  to  the  words;  for  whatever  the  intention,  if  there 
are  not  words  in  the  will  to  warrant  it,  either  expressed  or 
ioiplied,  it  cannot  have  effect.'*  And  I  find  no  words  in 
the  present  will  which  can  possibly  bear  the  construction 
contended  for, 

I  am  of  opinion,  therefore,  that  as  soon  as  a  second  son 
<^f  Bacon  Frank  came  into  being,  the  remainder  vested 
ID  him  and  was  not  liable  to  be  divested  by  any  subse- 
quent events,  and  consequently  that  the  judgment  of  the 
King's  Bench  must  be  affirmed. 

My  Brother  Garrow  agrees  with  my  Brother  Wood  in 
opinion,  and  my  Brother  Dallas  concurs  with  my  Bro- 
ther Burrough,  the  Lord  Chief  Baron,  and  myself. 


IBIS. 


Dritbr 
Fbank. 


Judgment  affirmed. 
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Money,  paid  as  This  was  an  action  of  assumpsit,  brought  to  recover  the 

a  premium  for  sumofi'GOfor  money  lent  and  advanced,  and   had  and 

an. apprentice,  .     ,  .      .      ,  ^     ,  ,       ,..«.,  , 

by  a  parent  to  I'^ceived  by  the  defendant  to  the  plaintin  s  use,  and  on  an 

a  master  under  account  stated  between  them,  to  which  the  defendant 
ca  ^°  J  P^"*^®'  pleaded  the  general  issue,  gave  a  notice  of  set-oflF,  and 
covered  back  P^^^  c£^0  into  Court  generally,  under  the  common  rule. 
if  such  inden-  The  cause  came  on  to  be  tried  before  Lord  Chief  Jus- 
for^not  havinjr  ^^^®  Gibhs,  at  Guildhall,  at  the  S^tin^s  after  Easter 
the  amount  of  Term,  1817,  when  the  plaintiff  proved,  that  she  had 
the  premium  advanced  to  the  defendant  the  sum  of  £60,  and  the  Jurj 
in  ;  althoui^h  ^^  ^^^  verdict,  found  that  that  sum,  and  which  the  de- 
the  statutes  fendant  admitted  to  have  received  from  the  plaintiff,  was 
re  atirc  to  the  advanced  by  the  latter  to  him  as  a  premium  or  apprentice 
on  such  inden-  ^^^  ^^^^  ^^^  ^^"^  "P^*^  ^'^^  ^J  virtue  of  a  certain  inden- 
tures, impose  ture  of  apprenticeship,  which  was  produced  in  evidence 
the  msLst  ^^  *^  ^^^  ^^^^*  ^^  consequence  of  a  notice  to  tliat  effect, 
alone  for  such  served  by  the  defendant  on  the  plaintiff.  By  the  inden* 
omission;— as  ture,  it .  was  witnessed,  that  Robert  Stokes,  the  son  of 
executinn-  the  *^^  plaintiff,  of  his  own  free  will,  and  with  her  consent, 
instrument,        put  himself  apprentice  to  the  defendant,  for  seven  years, 

must  be  consi-  ^^  i^am  the  trade  of  a  butcher;  during  which  term  the 
dered  to  he  .  ^  ,  ,       ^  /   ,        r  •  .  r  ii 

aware  of .  its       apprentice  covenanted  to  serve   the  defendant  faitbtuMv, 

illegality,  and  and  in  all  things  behave  himself  as  a  faithful  apprentice: 
narideU  /'*  "^"^  ^^^  de/endant,  in  consideration  of  such  service,  co- 
with  the  mas-  venanted  to  teach  the  apprentice  the  art  of  a  butcher,  and 
^^*  provide  board  and   lodging  for  him  during  the  term ;  and 

the  plaintiff  agreed  to'find  him  with  cloaths  and  other  ne- 
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cessariesy  washings  biending,  &c«  (a).    This  indeottire  was 
executed  by  the  plaintiff,  defeodant,  aad  apprentice^  but 
contained  no  account  of  the  payment  or  receipt  of  Jhe 
said  premium  .of  .ffiOy  and  it  not  being  stamped  pursuant 
to  the  various  acts  of  parliament  relating  to  the  duties  to 
^'bich  such  instruments  are  liable;  the  plaintiff's  counsel 
insisted  that  the  defendant  was  not  at  liberty  to  prove  that 
such  sum  was  paid. as  an  appreutice  fee,  and   that,  at  alt 
events,  the  plaintiff  was  entitled  to  recover  it  back  again, 
as  the  indenture  being  void,  the  consideration  on  which 
it  was  advanced,  had  failed.    The  question  reserved  by  his 
Lordship  for  the  opinion  of  the  Court  now  was,  whether 
the  plaintiff  were  entitled  to  recover ;  if  they  should  be  of 
opinion  that  she  were,  a  verdict  was  to  be  entered  for  her, 
for  ^dO,  if  not,  a  nonsuit  was  to  be  entered. 

The  case  came  on  for  argument  on  a  former  day  in  thi^ 
Term,  when  Mr,  Seijt.  Faughan  for  the  plaintiff,  submit* 
led,  that  as  the  indenture  was  wholly  void,  there  was  a 
complete  fiiijure  of  consideration;  that  she  was  con- 
sequently entitled  to  recover  the  sum  in  question,  as  mo- 
ney had  and  received  by  the  defendant » to  her  use,  aud 
which  be  could  not,  either  in  equity  or  conscience,  retain. 


1818. 
8tokss 

V. 
TWITCHBN. 


(a)  At  the  bottom  of  the  indenture,  the  body  of  which 
was  printed,  there  were  the  following  printed  instructions 
or  notice,  in  compliance  with  the  statute  6  Geo.  3.  c.  46. 
5. 19.  **N.  B.  The  mdenture,  covenant,  article,  or  contract, 
must  bear  date  the  day  it  is  executed,  and  what  money  or 
other  thing  is  given  or  contracted  for  with  the  apprentice, 
must  be  inserted  in  words  at  length ;  and  the  duty  paid  at 
the  stamp-office,  if  in  London,  or  within  the  weekly  bills  pf 
mortality,  within  one  month  after  the  execution ;  and  if 
in  the  country,  and  out  of  the  said  bilk  of  mortality, 
within  two  months,  to  a  distributor  of  the  stamps  or  his 
substitute,  otherwise  the  indenture  will  be  void,  the  mas- 
ter or  mistress  forfeit  £50,  and  another,  penalty,  and  (be 
apprentice  be  disabled  to  follow  his  trade,  or  be  made 
free." 
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AIUkm^,  it oiajr be conlcDded,  that  bolkparliet  mk 
pari  ddUi^,  and  thit  k  mtA  cMtm,  poii^  a0  cQ«Ai» 
dtfendeiUiif  if  il  be  Im  lata  to  reMi  tkal  role ;  HtU,  ii 
there  Ue  a  iw  tfttagra  bttweea  tbe  partiei,  the  policy  of  il 
if  al  lee^l  ^iibtfel.  It  ia  cMOonigtiig  iUagal  caatncH 
got  t^allcnv  moong  paid  cm  them  la  be  leoofeiei  tak, 
and  it  ia  theiefore  better  that  tfaia  action  aboald  baaiiia. 
liined,  a«^if  it  caaootbe,  it  will  tend  to  give  effect  uit 
legal  contfAcli,  rather  than  cfiminiah  theaa.  But  Atpir- 
ties  here  are  not  in  pari  deUeiOp  for  the  legialalursp  by 
the  atatlitea  relating  to  apprentices,  have  pointed  eat  tk^ 
distinction  between  the  i^ktire  sitnations  of  the  panat 
and  master.  Bjr  8  Jnne,  c.  9.  <•  dl2«  it  is  enacted,  *Tht 
tbo  ad  vatoremdaij  to  be  paid,  asapreminni  with ao ap- 
prentice, must  be  paid  hy  the  master.  No  oMigatioa  ii 
thereby  laid  on  the  parent,  or  any  other  party,  either  to  py 
^seethe  duty  paid;**  and  by  s.  85.  it  is  directed  ''That 
the  fuH  som  received  as  such  premium,  must  be  inserted 
in  words  at  length  m  the  indenture,  and  that  it  mnst  hsar 
date  ON  the  day  of  its  execution,  on  pain  that  the  master 
shall  forfeit  double  the  sum,  one  moiety  thereof  to  the 
Mag,  and  the  other  moiety,  with  full  costs,  to  the  infonmcr.* 
So,  by  the  S6th  section,  ''  tbe  mdenture  most  be  broqg(bt 
to  the  bead  officer  for  stamping,  and  tho  duties  pud  nab- 
in.  one  month  after  it;"*  and  by  the  S9tb  seotioo,  it  n 
enacted,  "  That  all  indentures  in  which  tbe  fidi  sum  ie^ 
eeiv«d  with  an  apprentice,  shall  not  be  inserted  tbefaio, 
or  whereupon  the  duties  shall  not  be  duly  pai4,  or  which 
shall  not  be  stamped  according  to  the  timea  thersin  spe- 
cified, shall  be  void,  and  the  apprentice  incapacitated 
from  bemg  free,  or  exercising  bis  trade  or  employnieati'' 
So,  by  tbe  9  ^nne,  c.  21.  ss.  05 ^  06.  the  masters  of  ap- 
prentices are  obliged  to  pay  the  duties  and  have  the  ia« 
denture  stamped,  or  forfeit  £50.  The  18  Oeo.  2.  €•  tt. 
contains  simikr  provisions,  and  by  9  Geo.  3.  c.  40.  «.  19^ 
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k  it  expiMil)  MMted^  '<TImI^  printod  kideiitare*  of  ai^        1«18« 

prMlkeriiip^  Btft  biving  a  ■Mmoraidaai  priatod  midbr  Ita 

wdei  stating  that  it  nrnat  bear  date  the  daj  it  it  executad, 

aod  milt  stata  the  praauiim  to  be  gtveoy  aad  at  what    TwtTcnm* 

tiflM  *e  atamp  duty  moal  be  paid,  and  that  if  these 

tsraa  weie  net  conplied  with,  tbe  indefltore  woidd  be 

foid^  aad  the  maater   liable   to  tba   penalty  of  £50.^ 

Tbe  legi^turei  in  all  these  .statute^  have  eoateasplated 

tbe  BMNter  as  tbe  sole  oiendsr,  and  attached  no  criail^ 

oriky  whatever  to  any  other  party*    The  pbdatiff  tbare^ 

fore,  in  tlib  ease,  is  not  in  fiailt,  and  the  defcndsBBl 

wishes  to  cover  bis  own  criosinality,  bj  impttting  blame 

to  her,  although  he  alone  has  been  gnilly  of  a  breach  of 

the  law,  as  aU  the  penalties  were  eiclusively  inflicted  o» 

faiftt,  and  it  waa  through  his  acts  aloae  that  the  iadentnro 

was  tendered  void«    Tbe  defendant  had  no  right  to  call 

on  the  plaintiff  to  produce  an  unstamped  indenture  at  the 

trial,  and  then  to  avail  biaoeelf  of  k  as  a  defence.    [Lord 

Chief  Justice  GiMs^^t  has  been  repeatedly  held  to  the 

contrary.    The  party  was  bound  to  produce  the  bdebtare.] 

At  idl  events  the  plaintiff  is  not  so  far  a  parties  crindnuf 

as  to  lose  her  right  of  action  against  the  defendant,  for  the 

knowledge  of  Ae  breach  of  the  law  by  tbe  defendaac, 

would  not  depfive  her  of  audi  right.    There  is  a  wide 

diatinctson  to  be  drawti  between  criminal  acts,  whicb  era 

auiAs  ffl  sf ,  and  acts  prohibited,  where  the  penalty  is  im* 

posed  only  on  one  of  the  contracting  parties,  as  in  lotteiy 

insuratices,  peaaltiee  for  osniy,  or  moaey  paid  ht  com- 

pouadiog  penal  actions.    The  case  of  WiUiams  v.  Hed- 

legf  (a),  is  tmdistingmshable  frooii  aad  mast  govern  the 

preaent,  and  the  true  distinction  was  there  laid  down,  viz. 

thait   as  the  penalties  of  the  stat.  18  Eliz.  c.  5.  attached 

only  osi  tbe  bformer,  and  not  on  the  party  paying  the  com- 


(a)  a  East,  378. 
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position,  lliat  the  latter  did  not  stand  in  pari  delicto,  nor 
was  he  to  be  considered  as  particeps  criminis  with  the  ior 
£onner.  In  Browning  ▼.  Morris  {a),  which  was  an  action 
for  money  had  and  received,  brought  by  one  lottery  office 
keeper  against  another,  to  recover  a  sum  paid  to  the  de- 
fendant on  an  illegal  agreenjent;  die  plaintiff  was  not  only 
in  pari  delieio,  but  also  stood  in  the  light  of  that  species 
of  insurer  from  whom  the  statute  meant  to  protect 
the  unwary.  -  And  Lord  Mangfield,  in  giving  juc^ent 
io  that  case,  in  commenting  on  Jaques  v.  Golightly  {h]t 
said,  it  is  very  material  that  the  statute,  by  the  distinctioii 
it  makes,  has  marked  the  criminal :  for  the  penalties  are 
all  on  one  side,  viz.  upon  the  office  keeper,  for  the  person 
who  makes  the  contract  is  liable  to  no  penalty.  Tlie 
cases  of  Lotcry  v.  Bourdieu  (c),  and  Andrtw  v.  f%/- 
cktr  (d),  are  wholly  distinguishable  from  tlie  present,  as 
there  the  nature  of  the  insurance  was  known  to  both  par- 
ties, who  were  in  pari  delicto.  But  in  Jaques  v.  Golightlj/t 
Mr.  Justice  Blackstone  said(e),  that  the  lottery  acts  diifer 
from  the  stock-jobbing  9ct,  7  Geo,  £.  c.  8.  because  tliere 
both  parties  are  made  criniioal  and  subject  to  penalties. 
Bat  there  the  contract  on  which  the  plaintiff  bad  paid  his 
money,  was  not  criminal,  but  void,  and  therefore  having 
advanced  the  premium  without  consideration,  he  might 
recover  it  back.  In  Jaques  v.  WitAey  (f),  a  disrinciion 
was  taken  between  actions  in  affirmance  or  in  disaffirmance 
of  contracts  against  the  law;  and  it  was  there  beM,  that 
money,  paid  for  insuring  tickeU  in  the  lottery,  might  be 
recovered  back  from  the  office  keeper.  In  flowsonv. 
Hancock  (g),  the  contract  was   clearly  illegal,  and  both 


(a)  Cowp.  790. (6)  2  Sir  W.  BL  1073. (c)  « Ikwt, 

467. {d)  3  Term  Rep.  266. Xe)  2SirW.  BL  1075.^ 

(/)  1 H.  BL  06 (^)  8  Term  Rep.  ^75, 


IN   TME  FIFTY-ErGHTH   YEAR  OF  GEO.   III.  548 

parties  were  equally  criminal,  and  the  money  was' paid  to  1818. 

the  winner,  with  the  consent  of  the  loser.   Here,  however,        g-Ji^^s 
the  plaintiff  is  not  in  pari  delicto ; — ^her  son  has  acquired  t?. 

no  benefit,  which  he  was  to  have  derived  under  the  inden-  Twitchen. 
ture :  she  may  therefore  recover  back  the  premium  paid  to 
the  defendant,  as  the  consideration  has  not  only  failed,  but 
the  contract  is  rendered  void  as  to  her,  by  the  illegal  act  of 
.  the  defendant,  who  alone  was  subject  to  the  penalties  in- 
flicted by  the  statutes  for  having  neglected  to  insert  the 
premium  paid  with  the  apprentice  in  the  indenture,  and  to 
get  it  properly  stamped. 

Mr.  Serjt.  Pell,  contra, — ^The  only  question  ia  this 
case  is,  whether  if  A.  and  B.  collude  together  for  the 
purpose  of  defrauding  the  revenue,  and  the  ode  pay  a 
sum  of  money  to  the  other  under  such  a  transaction,  the  ' 
Court  will  assist  either  pai*ty,  or  enable  the  one  who  has 
paid  it,  to  recover  it  back.  Tlie  rule  of  law,  that  in  pari 
delicto,  potior  est  conditio  defendentis,  is  not  only  a 
wise  rule,  but  it  is  to  be  lamented,  that  it  has  ever  been 
departed  from.  Lord  Chief  Justice  Mansfield,  in  husk 
V.  Walsh  (a),  said,  'Uhat  he  could  never  understand 
Mhere  was  the  good  sense  of  altering  the  law  from  that 
which  it  certainly  before  was,  viz.  that  if  persons  entered 
into  an  illegal  contract,  they  were  not  to  have  the  aid  of 
the  law  to  help  them  out  of  their  difficulties."  ^Here, 
however,  it  has  been  contended  that  the  plaintiff  is  not 
equally  criminal  as  the  defendant,  but  at  all  events,  she 
did  not  make  the  payment  to  him  ignorantly  or  innocently ; 
for  she  must  have  seen  the  printed  memorandum  at  the 
foot  of  the  indenture,  informing  her  what  steps  were  ne- 
cessary to  be  taken,  to  render  that  instrument  valid.     But 


(a)  4  Taunt.  2Vl. 
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still  it  hu  been  said,  that  these  parties  aie  not  in pari&- 
Ucto.  That  does  not  depend  on  the  exact  measure  of  dn 
crtme^  nor  on  its  precise  quality,  but  the  qoestioD  k,  ire 
both  parties  criminal ;  if  so,  money  paid  by  one  to  (be 
other,  cannot  be  recovered  back.  In  WUUams  t.  I/edbjf» 
no  criminality  or  guilt  could  be  attached  to  the  plustiff. 
So,  in  an  action  of  usury,  the  lender  is  the  criminsl  paitj, 
and  not  the  borrower.  Here,  howerer,  though  tfae  pe- 
nalties are  imposed  on  the  master  of  the  apprentice,  ttill, 
it  does  not  excuse  the  other  party,  or  operate  so  as  to  pre- 
vent the  parent  of  the  child  from  being  considered  eqsallj 
criminal.  It  has  been  said,  that  the  defendant  mig|it 
have  got  the  indenture  stamped  within  a  month ;  but  Iwv 
could  he  get  the  legal  stamp  affixed  to  it }  It  was  deUfoed 
over  by  him  to  the  plamtiff  executed,  and  no  mcntioQ 
whatever  was  made  in  the  body  of  it,  as  to  the  premium 
or  sum  he  was  to  receive  with  the  apprentice.  The  mean- 
ing of  the  legislature  was,  that  the  premium  should  be  in- 
serted, in  order  to  ascertain  what  ud  valorem  duly  migkt 
be  payable  on  the  indenture.  The  plaintifl^  by  her  own 
act,,  prevented  the  premium  from  being  insetted  in  tke 
indenture,  and  she  executed  it  in  that  state*  The  defend- 
ant was  the  mere  agent,  and  as  it  appeared  on  the  &ce 
oT  the  mstrument,  that  no  premium  vras  paid,  be  wu 
not  bound  to  have  the  ad  valorem  stamp  affixed  to  it. 
The  cases  cited  for  the  plaintiff,  depend  on  their  own 
pecuUar  circumstances,  but  the  principle  by  which  the 
present  must  be  governed,  was  laid  down  in  De  Metton 
V.  Dt  MeUo  (a),  via.  that  where  the  plaintiff  sod  defend- 
ant collude  together  for  the  purpose  of  fraud,  the  foroier 
is  estopped  from  maintaining  an  action  for  money  had 
and  received  by  the  latter  to  his  use,  if  the  plaintiff  were 


(a)  12  East,  234. 
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pnfj  to  fbe  ftmd.  8b  Iwie,  dw  fUM/K  and  fMedbnt 
eol>«4ed  together  to  defeat  a  legklatife  pfomon,  and  «b^ 
are  dierefoie  equally  criaiiaal,  and  the  Court  can  affefd 
no  prolectioiif  eitfier  to^  the  one  or  the  other. 

Mr.  Serjt.  Fat^han  in  reply,  obsenredy  that  die  prin- 
ciple ktd  down  in  De  MdiM  v.  De  Mdlo^  was  peHbctly 
right.  There,  the  whole  of  the  tmnsaetioa  wat  firudulent, 
aod  boA  die  plaintiff  and  defendant  behaved  wrongAiliy 
in  ceMnding  to  make  Frtmdi  property  appear  at  Por^if 
gifaie.  Here,  the  plaintiff  conid  only  be  cognisant  to  a 
certain  eitent,  and  stood  in  the  same  situation  as  the  bor* 
rower^of  money  in  an  action  of  nsarjr.  Hie  case  <»f  ffU^ 
Hams  V.  Hedlmf  b  expressly  in  point,  and  ahe  therefore 
cannot  be  considered  either  mpari  ddieto,  or  a  pariicqm 
tritrdnii  with  the  defendant. 

Cur.  ode.  vutu 
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Lord  Chief  Justice  Gibbb. — Tliis  was  an  action  of  aa» 

tumpni  for  money  had  and  received,  in  wbidi  it  wss  the 

object  of  the  plaintiff  to  recover  beck  the  sam  of  £90^ 

paid  as  a  premium  with  her  son,  whom   she  had  placed 

with  the  defendant  as  an  apprentice.    The  ground  on 

which  she  sought  to  recover  this  premium  was,  that  it  was 

not  inserted  in  the  indenture,  mider  which  her  son  was 

bound.    That  that  instrument  was  thereby  rendered  void, 

and  consequently  that  the  'payment  in  question  was  made 

witiioat  consideration.    If  that  were  the  fault  or  omisnon 

of  the  defendant  only,  the  plaintiff  would  be  entitled  i^ 

recover.      Bat  the  latter  must  come  hito  Couct  with 

clean  hands,  and  not  even  the  slighest  imputation  ought  to 

be  attributed  to  her.     In  support  of  her  chim,  it  has  been 

contended,  that  no  misconduct  whatever  can  be  imputed  to 

her,  as  it  was  the  duty  of  tlie  defendant,  as  the  master 

of  the  apprentice,  to  insert  the  premium  paid  with  bim^ 
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fai  the  body  of  the  indenture ;  and  that  the  legislature  have 
imposed  a  penalty  ou  him  alone,  in  case  such  premiambe 
not  stated  therein.  If  this  case  rested  here,  the  plain- 
tiff might  be  entitled,  but  other  circtoistances  tend  to 
involve  her  In  a  very  material  degree.  She  executed  the 
indenture,  at  the  foot  of  which  it  was  expressed,  that  the 
premium  or  sum  contracted  to  be  given  jvith  the  appren- 
tice, must  be  inserted  therein,  in  words  at  length.  Bj 
executing  it  therefore,  she  gave  effect  to  the  indenture, 
which  had  this  apparent  illegality  on  the  face  of  it  at  the 
time.  The  reason  that  the  legislature  directed  the  pr^ 
mium  to  be  inserted  in  the  body  of  the  indenture  waSydat 
they  had  no  other  means  of  ascertaining  the  amount  of 
the  duty  to  be  paid  on  such  an  instrument.  It  therefore 
became  most  material  that  the  premium  should  have  been 
duly  inserted.  It  is  true  the  master  of  the  apprentice  alooe 
is  liable  to  a  penalty  if  it  be  omitted.  But  here,  bodi  the 
parent  and  master  endeavoured  to  shut  the  eyes  of  d)e 
public  from  seeing  what  premium  had  actually  been  paid, 
and  the  plaintiff  herself  concealed  from  a  public  officer, 
namely,  the  distributor  of  stamps,  or  his  substitute,  die 
sum  he  was  entitled  to  receive,  and  also  sheltered  the  de- 
fendant from  the  payment  of  the  duty  he  was  by  law  re- 
quired to  make,  in  all  probability,  therefore,  be  iras 
contented  to  receive  a  less  sum  from  the  plaintiff,  on  her 
.placing  her  son  with  him  as  an  apprentice.  She  therefore 
was  involved  in  a  degree  with  the  defendant,  in  rendering 
this  instrument  void,  and  consequently  is  not  entitled  to 
recover  the  sum  for  which  this  action  was  brought,  as 
she  cannot  be  considered  as  an  innocent  party. 


Judgment  of  nonsuit. 
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Rose  and  Others^  Assignees  of  Smart^  a  Bankrupt  v.       Tuesday, 
Habt.  June  9th. 

The  facts  of  this  case  being  sUted  by  Lord  Qiief  Justice  Cloths  were 
CibbSf  in  delivering  the  judgment  of  the  Court,  as  well  Jl  *  ?  f  bank- 
as  the  cases  adverted  to  in  die  course  of  the  argument  (a),  bankruptcy , 
it  will  be  sufficient  here  to  observe^  that  the  Jury,  having  J^^  *^®  ^^^ 
found  a  verdict  for  the  plaintiffs,  Mr.  Serjt.Pe//,  in  Easier  ler)tobe  dross^ 
Term,  1817»  obtained  a  rule  nisi,  that  it  might  be  set  ed.  Abidance 
aside,  and  a  nonsuit  entered,  on  the  ground  that  the  de-  Y^  ^^u^ 
fendant  was  entitled  to  retain  the  cloths,  for  the  recovery  ^upt  to  f^^^  Jq. 
of  which  this  action  was  brought,  as  forming  the  subject  fendant,  for 
of  UQUtual  credit  within  the  5  Geo.  2.  c.  50.  s.  28.    Mr*  other  cloths^" 
Serjt.  Lens  having  shewed  cause,  in  the  following  Term»  The  assignees 
the  Court  took  lime  to  consider  until  this  day,  when  the  ^V^^^  tender- 
following  judgment  was  delivered  by  Lord  Chief  Justice  ant  the  sum 
Cibis : —  due  for  work 

done  on  the 
rw>- .  .         ^  •  .     ,      ,  .  cloths  in  his 

This  was  an  action  of  trover,  brought  by  the  assignees  possession,  and 

of  Smart,  a  bankrupt,  for  cloths  left  by  him  before  his  demanded 
bankruptcy,  with  the  defendant,  who  was  a  fuller,  to  b^  refiwal  to  del'- 
dressed.     Tliere  was  then  a  balance  due  from  the  bank*  yerthemup: — 

nipt  to  the  defendant  for  work  previously  done  by  him  Held,  that  he 
'^  r  ^  •  had  no  right  to 

detain  them  for 

~  V  his  general  ba- 
lance, and  that 
(rt)    The  cases  of  Chase  v.  Westmore  (/T.  B.     Trin,  T,  the  assignees 
56  Geo.  3.   not  yet  reported,   but  alluded  to  in  2  Marsh,  were  entitled 
346.),  and  Birdwood  t.  Raphael  (5  Price,  593,  no  t  then  rer  to  recover  in 
ported),were  also  mentioned.  an  action  of 

rover. 
In  order  to  constitute  a  mutual  credit,  within  5  Geo.  2.  c.  30.  t .  28,  it 
must  be  confined  to  pecuniary  demands  on  such   credits  t^nly  as  in  their 
nature  will  terminate  in  a  debt. 
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18ia         on  oUier  clotht.    The  aasigneet  tendered  to  the  defemhnt 
^^y         the  sum  due  for  work  done  on  die  dothft  in  his  ponemoii, 
and  Others     and  demanded  them  from  him ;  but  the  defendant  refined 
n^*  to  Miverlbem  up^  wdets  he  were  paid  hie  genera]  baltiioe. 

The  question  was^  whether  he  were  entitled  to  retiin  tbem 
for  that  bahnce ;  and  Mr.  Justice  Hotroyd,  befon  nbom 
die  eause  was  tried,  at  the  Sprnig  Assfaees  at  Su&hffjf 
I817>  rescured  Ae  point  for  the  opinion  of  the  Coott;  lod 
we  are  of  opinion  mat  the  defendant^  who  received  tbat 
dotibs  for  Vhe  purpose  of  dressing  them  oaijy  bad  no  npt 
to  detain  them  for  his  general  balance.  He  foandedlni 
eiaira  to  retain  the  cloths  in  question,  on  ifac  groasd  of 
mntual  credit,  according  to  the  5  Geo.  £.  c.  30.  s.  S8.  nid 
the  construcdon  which  has  been  put  upon  Oat  ititate. 
The  case  Ex  parte  Defse(a%  is  not  distingaiahsbk  fisffl 
die  present.  Tbcfre,  a  packer  claimed  to  retain  goods,  not 
only  for  the  price  of  packing  them,  hut  for  a  sua  of 
if  500  lent  to  the  bankrupt  on  his  note ;  and  liord  Had' 
wieke  expressly  determined,  that  be  had  such  nfjbH,  on  Ae 
ground  of  muttisl  credit,  to  which  he  there  gave  s  lerj 
extensive  effect,  and  said,  that  the  clause  relative  to  mo* 
tnal  credit  had  received  a  very  liberal  constmcdon.  Tlui 
doctrine,  if  it  were  supportable,  would  apply  Arectlj  to 
die  present  case,  and  would  establish  the  defeiKhot's 
right  to  retain  for  his  general  balance.  But  in  die  cue 
Ex  parte  Oekenden{b)f  which  came  before  Lord  Hari- 
trieke  about  six  years  after  the  former,  he  veiy  mocb  ntr- 
rowed  the  extennve  construction  that  he  had  before  pot  oa 
the  words  **  mutnal  credit,"  in  the  5  Geo.  £.  c.  SO.  t.^ 
and  determined  in  express  terms,  that  a  case  like  the  pre- 
sent did  not  fall  Irithin  them.  That  the  cases  Ex  parte 
Deexe  and  Ex  parte  Oekenden  are  acawately  reported  by 


(a)  1  Atk,  288. (6)  l4tL  330. 
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Mh/n$,  w^  have  the  authority  of  Lord  Man^eld,  b  i8i8i 

Green  v.  Farmer  (a),  who  coofirmed  them  by  hif  own  ^-^'^ 

notes.    It  appears,  therefore,  that  the  final  opinioD  of     and  Oflwri 
Lord  Hardmckej  after  a  very  full  eoosideiation  of  the  v. 

subject,  would  exclude  the  pceseqt  case  from  die  pnotac-.        Hart. 
tion  of  the  statute  as  a  ouitual  credit,  though  he  admitted 
that  the  words  <'  mutual  credit/'  had  a  larger  effect  than. 
*^  mutual  debts,"  and  that  under  them,  many  cross  daima 
might  be  allowed  in  cases  of  bankruptcy,  which  in  com^ 
mon  cases  would  be  rejected.    I  am  not  aware  of  any 
later  decision  upon  this  subject,  until  the  case  of  French 
aod  another,  assignees  of  Cox  v..  Jenn,  which  occurred 
in   the    year  17Sd,   and  is  very  fully  and  correctly  re- 
ported in  Cooke  s  Bankrupt  Laws  (4),    Cox  the  bank* 
rupt  was  indebted  to  Penn,  and  had  entrusted  him  with 
his  share  jor  interest  in  a  string  of  pearls  to   be  sold* 
by  Fenn,  and  the  profit  on  such  share  was  to  be  paid  to 
Cox.     Fenn  sold  the  pearls  after  Cox's  bankruptcy,  and 
Cojr*s  assignees  brought  an  action  against  Fenn  for  his, 
Coii^s,  share  of  the  profit.    On  the  part  of  the  defendant^ 
it  was  insisted,  that  there  was  a  mutual  credit,  though 
not  a  mutual  debt,  at  the  time  of  the  bankruptcy,  and  that 
one  could  not  be  demanded  without  satisfying  the  other :— ; 
The  doctrine  of  Lord  Hardmcke,  in  Ex  pturie  Deexe, 
was  relied  on  by  the  counsel,  and  seemed  to  be .  fully 
adopted  ,by  the  Court,  without  eren  adverting  to  the  qiUH 
lification  which   it    received  from  the  case  Ex  parte ^ 
Ockenden  \  and  applying  that  doctrine  to  the  case  before 
them,  they  determined  that  jPemi  was  protected  from  the-, 
claim  of  Cox's  ass^uees,  by  the  clause  of  jnutual  credit.; 
French  v.  Fenn  has  beien  followed  by  i^  long  series  of. 


(a)  4  JBmt.  7MI2. (ft)  7th  JBiilL  6aa 

vol**  II.  ^  "    *  o  o 


JUiO  •  CA01S  IN  TRINITY  TBftX, 

1818*         ctseti  running  through  a  period  of  more  than  diirty  jean^ 


Boss 


and  continuing  even  to  the  present  timei  all  profeflsuigto 
and  Others     depend  upon  it,  and  some  of  them  containing  die  faUest 
»•  approbation  of  Ex  parte  Deeu  from  the  Bendi.    What- 

^^"'  crer  1  might  think  of  the  original  decision,  I  could  not 
persuade  myself  to  break  m  upon  a  dass  of  caaes  so  long 
established,  and  if  they  could  not  be  supported  wiftoot 
carrymg  the  doctrine  laid  down  in  Ex  parte  Deeu  to  its 
fullest  extent,  speaking  for  myself,  I  should  be  ready  to 
follow  it,  rather  than  overturn  all  that  has  been  settW 
upon  thb  subject  for  such  a  length  of  time.  Bat  it  is 
first  to  be  considered,  whether  these  cases  may  not  be 
supported  by  a  construction  of  the  statute,  which  will  not 
go  to  that  extent,  and  will  leave  the  opinion  of  hid 
Hardwicke,  in  the  case  of  Ex  parte  Ockenden,  untoudied. 
By  the  28ch  section  6  Geo.  2.  c.  SO,  it  is  enacted,  that 
'*  where  it  shall  appear  to  the  commissioners,  or  the  m^or 
part  of  them,  that  there  hath  been  mtOual  credit  given  by 
the  bankrupt  and  any  other  person,  or  mutual  ddOt  be- 
tween the  bankrupt  and  any  other  person,  at  any  time  be- 
fore such  person  became  bankrupt,  the  said  oommisuonen, 
or  the  major  part  of  them,  or  the  assignees  of  soch  bsnk- 
rupt's  estate,  shall  state  the  account  between  them,  and 
one  debt  may  be  set  against  anodier,  and  what  shall  ap- 
pear to  be  due  on  either  side  on  the  balance  of  sodi  ac- 
count, and  on  setting  such  dtbts  against  one  another^  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respec- 
tively."^ ^Somethmg  more  is  certainly  meant  here  bjmti- 
tual  credit,  than  the  words  mutual  debts  import,  and  yet 
upon  the  final  settieroent,  it  is  enacted  merely  that  oire 
debt  shall  be  set  against  another.  We  think  this  shews 
that  the  legislature  meant  such  credits  only  as  must  in  their 
nature  terminate  in  debts,  as  where  a  debt  is  due  fiom  one 
party,  and  credit  given  by  him  to  the  other  for  a  sum  of 
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money  payable  at  a  future  day,  and  which  will  (hen  be- 
come a  debt ;  or  where  there  is  a  debt  on  one  side,  and  a 
deliTery  of  property,  with  directions  to  turn  it  into  money, 
on  the  other.    Where  the  credit  given  by  the  delivery  of 
the  property,  must,  in  its  nature,  terminate  in  a  debt ;  the 
balance  will  be  taken  on  the  two  debts,  and  the  words  of 
tlie   statute  will  in  all  respects  be  complied  with ;    but 
where  there  is  a  mere  deposit  of  property,  without  any 
authority  to  turn  it  into  money,  no  debt  can  ever  arise  out 
of  it,  and  therefore  it  is  not  a  credit  within  the  meaning 
of  the  statute.    This  principle  will  support  all  the  cases 
from  French  v.  Fenn  to  Olive  v.  Smith  (a),  which  is  the  last 
that  has  occurred.     In  French  v.  Fenn,  there  was  a  debt 
due  from  Cox  to  Fenn,  and  Cox  entrusted  Fenn  with  his 
share  in  the  pearlsybr  sak,  which,  when  sold,  would  con- 
stitute a  crosf  debt  for  the  produce  from  Fenn  to  Cox. 
In  Smith  y.  Hodsonib),  the  defendant  had  entrusted  the 
bankrupt  with  his  acceptance,  which  he  was  liable  to  pay, 
and  which,  when  paid,  would  create  a  debt  from  the  bank- 
rupt to  him  for  the  amount.    In  Parker  v.  Carter  ic),  and 
0/roe   V.  Smith,   the  defendants  were  indebted  to   the 
bankrupts,  and  they    delivered  policies  of  insurance  to 
the     defendants,    to   collect  losses  under  them,  which, 
when  collected,  would  make  the  defendants  their  debtors 
for    the    amount.     So,    in  all  the    other    cases 'which 
have  occurred  upon  the  subject,  it  will  be  found  that  that 
which  has  been   allowed  as  a  mutual  credit,  has  always 
been  of  such  a  nature  as  must  terminate  in  a  cross  debt. 
To  this  extent  we  think  the  statute  may  be  carried,  but 
no  further,  and  we  follow  the  final  opinion  of  Lord  Hard- 
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(a)  6  Tanni.  60.—^)  4  Term  Rep.  211 
Bankrupt  Laws,  7th  edit  548. 
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wicke,  in  deterihining  that  the  delivery  of  these  clolbs  to 
the  defendant,  for  the  purpose  of  being  dressed,  does  not 
form  an  article  of  mutual  credit  m  his  favour,  widiinthe 
fair  construction  of  the  clause  relied  on.  The  porfw 
must  therefore  be  delivered  to  die  plaintiff. 

Rule  dischargei 


Wednesday, 
Jane  10th. 


HOLMBS   V.  BLOGG(a). 


If  an  infant 
pay  money 
with6ut  a  va- 
laable  consi- 
deration, he 


This  was  an  action  of  awimpdij  for  roooey  had  and  re- 
ceived, and  brought  to  recover  back  from  die  defendant 
the  sum  of  <£l57.  10$.  paid  to  him  by  the  pbuntiff  daring 
his  infancy,  being  one  moiety  of  the  conaideratioo  monej 
cannot  recover  agreed  to  be  paid  by  him  and  one  Toy/or,  to  die  defend- 
1  ac  in  an  ^^^  ^^^  granting  them  a  lease  of  certain  prenusei  ia 
St.  PauFs  Churchr-yard.  The  declaration  contabed  tbe 
usual  money  counts,  and  the  defeiKlant  pleaded  mm  as- 
sumpsit. 


action  for  mo- 
ney had  and 
received : 
Therefore, 
where  A.  dur- 
ing his  infancy, 
paid  a  sum  to 
jB.  as  a  pre- 
mium for  a 
lease,  which 
he  avoided  af- 
ter he  became 
of  age,  and 

received  no  benefit  from  the  occupation  from  that  period : — Held,  tbsthe 
was  not  entitled  to  recover.  Qucpre,  If  an  infaut  enter  into  an  agreement 
with  an  adult,  to  take  a  lease  of  a  house,  and  the  former  alone  pay  ibt 
premium  to  the  lessor,  he  can,  on  failure  of  consideration,  recover  it  btck, 
in  an  action  brought  in  his  own  name,  without  joining  such  adult? 


(a)  See  the  previous  proceedings  in  this  case,  ante,  vol.  i« 
p.  466,  where  the  Court  granted  a  new  trial:—  the 
facts  and  arguments  were  nearly  similar  to  the  preaeat 
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At  the  trial  of  the  cause  before  Mr.  Justice  Burroughs 
at  Guildhall,  at  the  Sittings  after  Michaelmas  Term, 
I8I79  Taylor  proved,  that  iu  March  1816,  he  entered 
into  an  agreement  with  the  plaintiff  to  take. a  house,  and 
enter  into  business  with  him  as  a  boot  and  shoe-maker, 
and  that  the  plaintiff  was  to  have  the  munagement  of  tlie 
business.  That  afterwards,  he  and  the  plaintiff  took  a 
lease  from  the  defendant  of  the  premises  in  question,  for 
which  they  agreed  to  pay  a  premium  of  three  hundred 
guineas,  one  half  in  cash,  and  to  accept  bills  for  the  re- 
mainder, payable  at  different  periods.  That  on  the  execu- 
tion of  the  lease,  one  hundred  and  fifty  guineas  were  paid 
by  the  plaintiff  to  the  defendant's  solicitor,  and  three  bills 
of  exchange  for  the  remainder  were  drawn  by  the  defend- 
ant on  the  plaintiff,  and  accepted  by  him  in  the  joint  names 
of  himself  and  Taylor.  That  when  this  payment  was  made, 
and  the  bills  given,  the  plaintiff  was  an  infant.  That  they 
took  possession,  and  carried  on  business  together  for  about 
ten  weeks,  when  the  plaintiff  having  become  of  age,  retired 
from  the  concern,  and  quitted  the  premises ;  and  his  name 
some  time  afterwards  was  taken  off  the  door.  That  Taylor 
continued  the  business  till  the  September  following,  when 
he  entered  into  an  arrangement  with  the  defendant  to  exo- 
nerate himself  from  the  payment  of  the  bills  then  unpaid, 
by  cancelling  the  lease,  and  giving  up  the  possession  of 
the  house  to  the  defendant.  That  when  this  took  place, 
the  plaintiff  w.as  not  in  the  business,  as  he  had  quitted  it 
when  he  became  of  age,  in  the  month  of  June  preceding, 
and  that,  in  a  conversation  afterwards  between  him  and 
Taylor  respecting  the  lease,  he  declined  to  have  any  thing 
to  do  with  it.  It  was  also  proved,  that  the  plaintiff  had 
never  slept  in  the  house  after  he  became  of  age. — For  the 
defendant,  it  was  insisted,  that  under  these  circumstances 
tlie  plaintiff  was  not  entitled  to  recover,  as  he  had  done 
nothing  after  he  became  of  age  to  disaffirm  or  put  an  end 


1818. 


Holmes 

r. 
Blogg. 


5A1  CASES   IN   TRINITY   TERM, 

1818.  to  the  contract.      The   learned  Judge,  howler,  was  of 

Holmes        opinion,  that  as  the  plaintiff  had  not  enjoyed  the  premisa 
V.  after  he  became  of  age,  if  the  defendant  had  sued  him  in 

Bu>60«  covenant,  infancy  would  have  been  a  good  plea,  or  that  if 
an  action  of  debt  bad  been  brought  on  the  lease,  it  would 
have  been  necessary  to  have  stated,  that  the  plaintiff  en- 
joyed the  premises  after  he  became  of  age.  But,  thtt 
putting  the  lease  out  of  the  question,  as  the  coiisideratioQ 
had  failed  for  which  he  had  paid  the  sum  in  question  to 
the  defendant,  he  was  entitled  to  recover  it  back,  and  tint 
he  could  not  be  considered  as  liable  for  it,  unless  he  hid 
actually  enjoyed  the  premises  after  he  became  of  age.  Hk 
Jury  accordingly  found  a  verdict'Tor  the  plaintiff;  but  the 
point,  whether  this  action  was  maintainable  or  uot,  was 
reserved  for  the  opinion  of  the  Court. 

Mr.  Serjt.  Copley y  in  the  last  Hilary  Term,  obtained 
a  rule  n»f,  that  this  verdict  should  be  set  aside,  and 
a  nonsuit  entered,  on  the  above  objection,  as  well  ai 
that  the  payment  in  question  was  a  joint  payment,  and 
made  by  the  plaintiff  on  the  joint  account  of  himself  and 
Taylor^  and  that  consequently  it  could  not  be  recovered 
back  by  one  of  the  parties  on  whose  account  such  pay- 
ment was  made. 

Mr.  Serjt.  Bestj  in  the  last  Term,  shewed  cause,  and 
contended  that  the  plaintiff  was  entitled  to  recover  the 
sum  for  which  this  action  was  brought,  as  when  it  was 
advanced  by  him,  he  was  an  infant,  and  the  consideration 
was  for  a  lease  granted  by  the  defendant  to  him  and  Tay- 
*  lor.    The  lease  was  cancelled  after  he  became  of  age, 

without  his  knowledge,  and  Taylor ^m  fact^ had  paidnopart 
of  the  premium  agreed  to  be  advanced,  as  the  defendant 
gave  up  the  bills  on  the  cancellation  of  the  lease,  and  the 
surrender  of  the  prembes  by  Taylor.    But  before  this 
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arrangement  was  made,  the  plaintiff  had  quitted  the  pre- 
mises^ and  declared  lo  Taylor  that  he  would  have  nothing  to 
do  with  the  lease,  nor  did  he  reside  on  the  premises  after 
he  became  of  age.  This,  therefore,  was  a  sufficient  disaf- 
firmance of  his  contract,  and  the  defendant^  by  giving  up  the 
bills  to  Tdylor  alone,  shewed  that  he  did  not  consider  the 
phintiff  as  liable,  on  the  cancellation  of  the  lease.  It  has 
been  said  that  an  infent  must  disaffirm  a  contract  within  a 
reasonable  time  after  he  becomes  of  age;  but  in  Doe,  d. 
Bromfieldv.  Smith  (a),  the  lessor^s  son  continued  in  pos- 
session nearly  a  year  after  that  period,  before  he  elected 
whether  he  would  take  the  lease  or  not;  but  here  the  lease 
was  cancelled  within  four  months  from  the  plaintiff's  com- 
ing of  age.  In  Kirton  y.  Elliott  (6),  the  infant  was  in  pos- 
session under  a  lease,  and  was  held  liable  as  a  purchaser. 
In  that  case,  therefore,  he  might  be  considered  as  standing 
in  the  same  situation  as  a  f^me  sole.  In  Comyn*s  Di- 
gest {c\  it  is  laid  down,  that,  generally,  every  deed  by  an 
infant  is  void,  or  a  contract  made  by  him,  if  it  be  not  for 
necessaries.  So  it  is  there  said  (J),  that  if  an  infant  con- 
tinue in  possession  after  his  full  age,  of  lands  demised 
to  him  during  his  minority,  he  affirms  the  lease ; — but  here, 
tiie  plaintiff  quitted  possession  as  soon  as  he  became  of 
age,  and  never  slept  on  the  premises  afterwards.  In 
Smith  V.  Low  (e),  Lord  Hardwicke  said,  that  "  notwith- 
standing where  a  person  of  age  makes  a  lease,  and  has 
nothing  in  the  premises,  but  they  after  descend  to  hinr, 
the  lease  sh^ll  enure  by  way  of  estoppel ;  yet  that  arises 
from  the  deed,  and  so  cannot  act  as  an  estoppel  against 
an  infant  whose  deed  is  never  good."  In  Nightingale  v. 
Earl  Ferrers  (/),  Sir  Joseph  Jekyll,  the  Master  of  th# 


1818. 


H01.MES 
Blogo. 


(a)  2  Term  Rep.  436. (6)  2  Bulst.  09. (c)  TU.  En- 
fant, a  2. (d)  Tit.  Enfant,  C.  6.    1  Rollers  Abr.  IZl. 

L  45. (e)  1  Atk.  490. (/)  3  Pecre  Wms.  210. 
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Rolls,  dbtinguished  that  case  from  one  put  of  an  in* 
fant's  affirming  a  lease  for  jfears  made  during  bis  iofancji 
by  acceptance  of  the  rent  after  he  comes  of  age,  became 
there  the  rent  is  in  lieu  of  the  profits  of  the  land.  In 
Coke  Littleton  (a)  it  is  said,  tliat  if  partition  be  made  be^ 
tween  two  coparceners,  the  youngest  not  being  within  the 
age  of  twenty-one,  so  as  the  part  which  is  allotted  to  the 
youngest  is  of  less  value  than  the  part  of  the  other,  the 
youngest  during  her  nonage,  and  when  she  aniTes  at 
twenty-one,  may  enter  into  the  part  allotted  to  her  sisfefi 
and  defeat  the  partition,  but  that  she  must  take  heed  wheo 
she  comes  to  her  full  age,  that  she  take  not  to  her  own 
use  all  the  profits  of  the  lands  allotted  to  her ;  for  then 
she  agrees  to  the  partition  at  such  age,  in  which  case  the 
partition  shall  stand  and  remain  in  its  force,  lo  all  these 
cases,  the  ground  is,  that  something  must  be  done  by  an 
infant  after  he  become  of  age^  to  afiirm  or  clisafiinn  a 
contract ;  but  that  is  wholly  unnecessary  in  the  preseot 
instance,  as  the  contract  was  not  for  the  plaintiff's  be- 
nefit, but  turned  out  to  be  wholly  disadvantageous  to  hioi 
and  therefore  the  Court  will  interfere  to  protect  him.  If 
even  a  disaffirmance  by  him  were  necessary,  he  has  dis- 
affirmed the  lease  within  a  reasonable  time  after  he  be- 
came of  age,  and  if  he  had  accepted  the  lease,  he  could 
not  be  deemed  liable,  unless  he  had  continued  in  posses- 
sion. The  defendant's  only  remedy  would  then  bate 
been  by  action  of  debt,  in  which  it  would  have  been  in- 
cumbent on  him  to  state  and  prove  that  the  plaintiff  con- 
tinued in  possession  after  he  became  of  age. 


Mr.  Serjt.  Copley  in  support  of  the  rule. — It  is  quite 
clear  that  the  contract  in  this  case  was  merely  voidable^ 


(a)  Sect.  268. 
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in  Camyn^s  Digesi  (a)  it  is  said,  that  generally  every  pur- 
chase by  an  infant  is  voidable ; — so  a  lease  rendering  rent. 
HoweVer,  an  infant  is  not  precluded  from  making  a  pur- 
chase,  because  it  may  be  for  his  benefit,  but  he  may 
disaffirm  it  when  he  becomes  of  age.  The  plaintiff, 
therefore,  should  have  done  some  act  to  disaffirm  the 
lease,  as  even  if  an  infant  make  a  purchase  and  pay  the 
whole  sum  agreed  on  for  the  value  of  the  article,  he  must 
disaflirm  it,  after  he  is  of  age,  if  he  wishes  to  abandon, 
it.  If  the  plaintiff  had  continued  in  possession  after  he 
became  of  age,  and  the  defendant  had  brought  an  action  of 
debt  against  him  for  rent,  it  might  have  beep  necessary  to 
have  averred  in  the  declaration  that  he  was  in  possession, 
but  as  this  was  a  voidable  contract,'no  such  averment  need 
have  been  introduced.  If  an  infant  disaffirm  a  contract 
on  becoming  of  age,  he  may  give  it  in  evidence  under  the 
general  issue.  Such  disaffirmance  must  be  made  within 
a  reasonable  time,  but  here  no  arrangement  was  made 
with  the  defendant  for  the  cancellation  of  the  lease  till 
nearly  four  months  had  elapsed  from  the  plaintiff's  be- 
coming of  age  :  and  from  Doe,  d.  Bromfield  v.  Smith,  it 
may  be  inferred,  that  the  Court  thought  a  week  or  fortnight . 
might  be  considered  as  reasonable.— At  all  events,  this  ac- 
tion is  not  maintainable  by  the  plaintiff  alone.  Though 
the  sum  in  question  were  advanced  by  him  alone,  still,  one 
moietv  must  be  considered  to  have  been  paid  on  Taylor*s 
account,  and  therefore  the  contract  was  joint,  and  more 
particularly  so,  as  the  remainder  of  the  premium  for  the 
lease  was  to  be  paid  by  bilk  of  exchange  drawn  by 
the  defendant  on  the  plaintiff,  and  accepted  by  him  in  the 
joint  names  of  himself  and  Taylor.  If  these  bills  had 
been  paid,  it  must  be  deemed  as  a  payment  on  a  partner- 
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ship  account.  So,  the  advance  made  bj  thie  plaintiff  wa» 
on  the  joint  account  of  himaelf  and  Taylor^  and  the  pie- 
sent  action  ought,  therefore,  to  have  been  broog|it  io 
their  jobt  names. 

Cut.  adc.  tub. 


Lord  Chief  Justice  Gibbs  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : — ^This  is  an  actios  for 
money  had  and  received^  and  the  ground  on  which  tbe 
plaintiff  seeks  to  recover,  is  founded  on  the  following 
drcumstonces ; — ^he,  together  with  a  person  by  the  mme 
of  Taylor,  had  agreed  to  take  the  lease  of  a  hoose  be- 
longing to  the  defendant,  for  which  a  premium  of  three 
hundred  guineas  was  to  be  given,  *  On  the  ezecotioo  of 
the  lease^  one  hundred  and  fifty  guineas  were  paid  bj  the 
plaintiff  alone,  to  the  defendant's  solicitor,  and  secvity 
was  given  for  the  residue  by  bills  of  exchange,  drawn  by 
the  defendant  on  the  plaintiff,  and  accepted  by  him  in  tbe 
joint  names  of  himself  and  Tt^lor.  When  die  sum  for 
which  this  action  is  brought  was  paid,  the  plaintiff  «ss  an 
infant,  and  when  he  became  of  .age  he  quitted  the  premises 
and  declared  to  Taylor  that  he  would  have  nothing  iordier 
to  do  with  the  lease.  There  can  be  no  doubt  but  that  be 
then  had  a  right  to  avoid  the  lease,  and  having  so  done,  it 
is  contended  that  the  consideration  for  which  this  sam  wai 
paid  bad  failed,  and  that  he  was  therefore  entitled  to  re- 
cover it  back  from  the  defendant.  The  main  question  in 
the  course  of  the  argument  has  been,  whether  the  plaintiff 
has  avoided  the  lease  or  not,  but  another  ground  has  been 
suggested  by  my  Brother  Copley ,  viz.  that  even  if  the 
plaintiff  had  avoided  the  lease,  he  could  not  be  entitled 
to  recover  back  the  sum  paid  by  him  to  the  defendant,  ss 
it  must  be  considered  to  have  been  made  on  the  joint  ac- 
count of  himself  and  Taylor.  It  at  first  struck  me,  that 
this  action  was,  under  its  circumstances,  altogether  new, 
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and  that  f!he  plaintiff  could  not  even  recover  as  for  money 
had  and  received,  and  I  have  since  found,  on  enquiry, 
that  no  such  action  has  ever  been  before  brought,  and  I 
considered  that  it  could  not  be  maintained   on  principle* 
Both  the  plaintiff  and  Taylor  were  lessees,  and  agreed  to 
pay  the  premium  required  for  the  lease,  jointly.     Sup- 
posing then  the  payment  made  by  the  plaintiff  alone  be 
considered  the  joint  money  of  both  him  and   Taylor^ 
then  it  must  be  deemed  as  money  advanced  by  the  plain- 
tiff and  Taylor f  and  paid  to  the  defendant  by  both  as  part- 
iiers.     But  even  if  this  payment  had  been  rightly  made  by 
the  plaintiff  alone,  and  on  his  own  account,  he  could 
not  kiiaintain  this  action.    It  is  quite  clear  that  a  person 
who  accepts  a  lease  during  his  infancy,  may  avoid  it  after 
he  becomes  of  age,  and  before  confirmation.     But  be 
has  merely  an  election  to  avoid  it.     He  may  avoid  the 
perfannance  of  the  covenants  contained  therein,  or  the 
payment  of  rent,  but  he  can  go  no  further.     But  with 
respect  to  the  consideration  that  an  infant  may  have  given 
for  a  lease,  he  is  not,  by  law,  entitled  to  recover  it.  back, 
although  tliere  may  be  a  complete  failure  of  such  con- 
sideration by  subsequent  events ;  for  an  infant  having  paid 
money  as  a  consideration  for  a  lease,  is  confined  to  his 
election  of  retaining  the  lease,  or  putting  an  end  to  it,  but 
caimot  recover  back  the  money  paid  for  it.     I  have  been 
enabled  to  find  no  case  where  an  action  at  all  analogous 
to  the  present,  has  ever  been  brought,  but  in  that  of 
Drury  v.  Drury  (a),  which  was  afterwards  carried  to  the 
House  of  Lords,  under  the  name  of  the  Earl  of  Buck- . 
inghamshire  v.  Drury  (jb),  the  question  was,  wU^ether  a 
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(a)  HiL  1  Geo.  3.  before  Lord  Northington.  S.  C.  2  Eden's 

Cqses  in  Chancery,  30. (b)  3  Brotoris  Parliameniary 

Cases,  4d2.  2d  edit.     8.  C.  Wilmot's  Notes  of  Opinions  and 
JudgmenU,  177.    2  Eden,  60. 
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woman  married  under  the  age  of  twetitj-Kme,  bvii^ 
before  such  marriage,  a  jobture  made  to  her  in  bar  of 
dower,  was  thereby  bound  and  barred  of  dower  withm 
the  statute  of  the  27th  Hen,  8 : — and  it  was  adjudged  that 
that  statute  extended  to  adult  women  only,  infants  aot 
being  particularly  named,  and  therefore,  diat  notwith- 
standing a  jointure  on  an  infiint,  she  might  waife  the 
jointure,  and  elect  to  take  dower.  That  pomt  was  de- 
termined by  Lord  Norihifigton{,a)\  and  it  further  ap- 
pears from  a  MS.  note  of  Mr.  Justice  PFilmol  (6),  that 
Lord  Hardwieke  and  Lord  Man^U  were  of  that  opi- 
nion ;  and  that  Lord  Mansfield,  in  delivering  his  jvdg- 
ment  in  that  case,  said  **  that  infants  were  not  bonod  bj 
their  agreements,  was  never  held  universally  any  where  in 
the  world ;  that  by  our  law,  some  agreements  bind  ab- 
solutely, some  are  void,  some  are  voidable;  that  if  the 
transaction  were  fair,  a  bargain  and  sale  of  lands  bj  an 
infant  for  necessaries  would  be  good ;  that  infimcy  Dever 
authorised  fraud,  as  if  goods  were  delivered  to  an  iofaut, 
and  he  embezaled  ihem,  trover  would  lie  against  him ;  or 
if  he  took  an  estate  and  was  to  pay  rent  for  it,  he  should 
not  hold  the  estate,  and  defend  himself  against  pajmeot 
of  the  rent  by  pretence  of  infiuicy ;  but  that  if  an  iafaDt 
pays  money  with  his  anm  hand,  without  a  valuable  con- 
sideration,  he  cannot  get  it  back  again ;  and  that  if  he  re- 
ceives rents,  he  cannot  demand  them  again  when  of  age.** 
What  then  is  the  pomt  in  this  case  i  The  plaintiff  during 
his  infancy  paid  a  sum  to  the  defendant  for  a  valuable 
consideration,  namely,  the  granting  of  a  lease,  from  which 
he  received  a  benefit  for  a  certain  period.  Lord  Mansr 
yield's  dictum,  therefore,    goes  far    beyond  the  present 


(a)  Vide  Wilmot's  Notes  of  Opinions  and  Judgments,  IBl. 
(6)  Id.  226.     S,  a  S.  P.  2  Eden,  72. 
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questton,  and  it  appears  not  only  to  have  been  bis  po- 
sitive opinion,  but  is  expressly  referred  to  and  approved 
of  by  Mr.  Justice  Wibnot,  and  as  no  objection  appears 
to  have  been  since  raised  to  it,  it  may  very  fairly  be 
adopted,  in  the  present  instance ;  and  on  that  ground, 
therefore,  we  are  of  opinion  that  this  action  cannot  be 
maintained,  the  payment  in  question  having  been  made 
by  the  pbintiff  during  his  infancy.  No  point  was 
made  at  Uie  trial,  as  to  whether  this  were  a  joint  payment 
on  account  of  the  plaintiff  and  Tatflor,  and  the  Court 
therefOTe  think  that  this  rule  must  be  made 
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This  was  an  action    of  debt  against  the  defendant  as  In  an  action 

warden  of  the  Fleet,   for  an  escape.      The  bUl  stated  ^^^^^  ^ 

that  the    plaintiff,  by  a  judgment   of  this  Court,    had  escape,  the 

recovered    a    certain  debt,   together  with  damages   and  bill  alleged, 

costs,  against  one  F.  Schrader,  which   judgment  still  re-  ^^^^J^^^J"" 

mained  in  full  force,  as  by  the  record  still  remaining  in  brought  to  the 

the  said  Court  more  fully  appeared.      That  in  Trinity  ^^^^\. 

Term,  52  Geo.  3,  Schrader  then  being  in  tfxe  custody  of  defenj^^Jt^  i^y 

the  defendant,  (then  and  from  thenceforth  being  warden  of  virtue  of  a 

the  Fleet,)  was  brought  to  the  bar  of  this  Court  by  the  writ  of  Aa^cs 

»    »  rr»i       covpMif  ana 

defendant,  by  virtue  of  a  writ  of  habeas  corpus ;— That  ^^^^  y^^  ^^ 

same  Court, 
recommitted  to  prison  in  execution,  "  as  by  the  commitment  more  fully 
and  at  large  appears."  On  special  demurrer,  assigning  for  cause  that  it 
was  not  averred  in  the  bill  that  the  commitment  was  of  record,  it  seems 
necessary  to  state  that  it  was  so;— but  the  plaintiff  had  leave  to  amend 
on  payment  of  costs. 
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1B18.         thereupon  Schrader,  at  the  request  of  the  plaintiff,  ^  bv 

Barns        ^^^  ^^^  Court,  recommitted  to  prison  io  eiecutioDj  for 

V.  the  damages  so  recovei^ .  against  hioi;  there  to  reonin 

£ylbs.        until  he  should  be  legally  discharged,  at  by  the  cmmhm 

mare  fully  and  at  large  flpp«ired;— by  virtue  of  whiA 

commitment,  the  defendant  then  being  the  warden  of  Ac 

jF/eef,  had  Schrader  in  custody  in  eiecotioo,  until  he 

suffered  him  to  escape.    To  this  declaration  diere  was  a 

special  demurrer,  assigning,  among  several  other  caines, 

thai  it  was  not  stated  or  alleged  in  or  by  the  biO,  that  die 

supposed  commitment  therein  mentioned,  was  of  record, 

or  that  the  same  was  recorded, — and  that  the  plaintiff  bid 

not,  in  the  bill,  referred  to  any  record  of  the  commitment, 

or  offered  to  verify  the  same  by  any  record  thereof.  Hie 

plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  fonner  di; 
in  this  Term,  when  Mr.  Seijt.  BlonHf  in  support 
of  the  demurrer,  insisted,  that  a  recommitment  in  ei* 
ecution  by  this  Court  of  a  prisoner  already  in  the  cus- 
tody of  the  warden,  is  a  matter  of  record,  and  shouM 
have  been  so  averred  by  the  plaintiff  io  bis  bill.  In 
Alanson  v.  Butler  (a),  there  was  a  $cire  facias  for  ex- 
ecution of  a  judgment : — ^The  defendant  pleaded  that  be 
was  taken  in  execution  on  the  judgment,  and  brought  to 
the  bar,  and  acknowledged  to  be  in  execution,  and  after- 
Wards  was  voluntarily  permitted  by  ttfe  sheriff  to  escape, 
on  which  the  plaintiff  demurred  and  had  jadgment,  for 
that  he  did  not  conclude  the  committUur  with  a  fmi 
patet  per  recordum ; — for  it  is  matter  of  record,  and 
ought  to  be  so  pleaded*  So,  this,  being  a  commitment  b; 
the  Court  in  execution,  became  a  matter  of  record;  and 
should  have  been  pleaded  as  such.  The  disdnction  is 
between  commitments  by  a  single  Judge  on  mesne  prtxress, 


(a)  1  Lev.  211.  S.  C.  2  Kcb.  206.    lSid99(k 
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and  commitments  by  the  Court  in  execptioOj — ^tbe  one  is 
a  matter  of  record,  the  other  not, — for  the  Court  can  odIj 
act  by  record.  In  Unwin  v.  Kirchofft  (a),  it  was  held, 
that  the  committitur  must  actually  be  entered  on  record 
before  the  /end  of  the  second  Term.  So  in  Fotierel  v. 
Philby  {b)j  the  Court  determined,  that  if  it  were  not  so 
entered^  the  prisoner  was  entitled  to  iiis  discharge.  There, 
the  €ommittitur  was  merely  entered  in  the  marshal's  book, 
bot  here  it  was  done  by  the.  order  of  the  Court ;-— These 
cases,  therefore,  shew  that  a  committitur,  however  made, 
is  a  matter  of  record.  Although  the  case  of  WaUes  ▼. 
Briggs  (c)  may  be  relied  on  for  the  plaintiff,  it  was  de- 
cided on  a  general  demurrer,  but  here  the  want  of  the  aver- 
ment is  particularly  assigned,  and  by  the  4  &  5  AnnCj  c.  16. 
the  omission  otproui  patet  per  recordum  is  a  good  cause 
of  special  demurrer.  Besides,  in  Morse  v.  James  (d).  Lord 
Chief  Justice  Willes,  in  delivering  the  judgment  of  the 
Court  said,  that  it  was  impossible  to  suppose  that  Lord  HoU 
should  say  what  he  b  reported  to  have  said  obiter  in  the  case 
of  fVaitesv.  Briggs,  vis.  that  **  in  an  action  of  debt  on  a 
judgment,  the  judgment  is  only  inducement,  and  therefore 
the  plaintiff  need  not  conclvkde  prout  patet  per  recordum" 
So  Mr.  Justice  Chambre,  in  Turner  v.  Eyles  (e),  said, 
'*  In  the  course  of  the  argiunent,  we  have  been  led  to 
consider  the  distinction  between  that  which  is  matter  of 
inducement,  and  that  which  is  the  immediate  cause  of^ac- 
tion.  But  the  cases  upon  that  subject  riblate  merely  to  the 
manner  of  averring  different  instruments  in  the  declaration ; 
and,  indeed,  the  language  of  those  cases  does  not  appear  to 
me  to  be  very  correct.  3ut  although  the  commitment  in 
this  jcase  be  matter  of  inducement,  it  cannot  be  said  to  be 
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(a)  2  Strange,  1215.7 (b)  3  Burr.  1841. (c)  1  Lord 

Baym.  35.  S.  C.  2  Salk.  565.  5  Mod.  8. (d)  Willes,  127. 

<e)  3  Bos.  4*  Put.  463. 


664  CASBS  IN  TRINITY  TERM, 


\ 


1818.  iminaterial ; .  it  is  as  much  the  foundatioii  of  the  tdioB  as 

Barns        ^^  ^^^  ^^  escape  itself;  it  is  the  first  stone  in  theactioD." 
V.  In  Wighiman  ▼.  Mulkns  (a),  which  was  an  adoo  apiut 

Eylbs.        iiiQ  marshal  for  an  escape ;  die  declaration  averred  a  con- 
mitment  by  Sir  W.  C.  ''  as  by  the  said  conmutmeut  oij 
more  at  large  appear/'    And  on  spedsl  demurrer,  for  tht 
it  did  not  appear  the  commitmeDt  was  of  record,  the  (k- 
claration  was  held  ill.    In  that  case  toO|  the  commhoieQt 
was  made  by  a  sii^Ie  Judge.    Here  it  was  by  the  Coort, 
and  therefore  the  present  objection  must  pre^.   lo  T>^ 
ner  v.  Eyia,  which  was  an  action  for  an  escape  oofiralpro- 
cessy  the  declaration  averred,  that  the  party  was  by  him 
corpus  brought  before  a  Judge  of  the  Kin^sBench,  udbj 
him  committed  to  the  custody  of  the  marshali  "aibytlie 
said  writ  of  habeas  corpus,   and  the  said  commitnieBt 
thereon  now  remainingi  in  the  said  Court  more  faDj  ap- 
pears ;•*  and  it  was  there  decided,  first,  that  evideoceof 
a  commitment  by  a  Judge  of  diat  Court  but  not  filed  of  rt- 
cord,  would  not  support  the  action,  and  secoodl/i  tbittbe 
allegation,  although  unnecessary,  must  be  proved  as  laio* 
That  also  was  the  case  of  a  commitment  by  a  sin^  J^^ 
In  JV^Iey  ▼.  Jones  (ft),  the  commitment  was  on  me«« 
process,  and  by  the  practice  of  the  Court  of  H^^ 
Bench,  such  commitments  are  not  matter  of  record,  and 
Lord  Elletiboroughf  in  delivering  the  judgment  of  the 
Court,  took  a  distinction  between  that  case  and  Tvrnff^' 
Eyles,  which  was  a  commitment  on  a  writ  of  Aaieoi  cor^ 
pus,  where  the  party  had  been  taken  upon  a  writ  of  ex- 
ecution.   In  the  present  instance,  the  commitmeot  was  bj 
this  Court  in  execution,  which,  by  the  practice  of  suck 
Court,  must  be  filed  and  considered  as  matter  of  record, 
and  should  have  been  so  alleged  by  the  pbdntiff  in  ^^ 
declaration. 


(a)  2  Strange,  122« (A)  6  East,  440. 
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Per  Curiam. 


Judgment  for  the  plaintifT. 


Mr.  Serjt.  Blosseif  afterwards  submittedi  that  this 
case  was  mainly  disUoguishable  from  that  of  Turner 
V.  Eyks,  as  here  the  objection  to  the  bill  was  raised 
by  special .  demurrer^  on  the  express  ground  that  it 
was  not  stated  therein  that  the  commitment  was  of  record ; 
ivhereas,  the  objection  in  Turner  v.  Eyles  was  not  taken 
till  after  verdict.  He  therefore  prayed,  that  the  Court 
would  allow  another  argument. 


Barns 

V. 

Etlbb* 


Xir.  Serjt.  Cop/ey,  contrd^  was  stopped  by  the  Coiirt.  1818. 


Lord  Chief  Justice  Gibbs. — ^The  plaintiff  has  alleged 
that "  the  prisoner  was  brought  to  the  bar  of  this  Court  by 
the  defendant^  by  virtue  of  a  writ  of  habeas  corpta,  and 
at  the  request  of  the  plaintiff,  was,  by  the  same  Court, 
recommitted  to  prisbik  for  (Certain  damages  recovered 
tigainst  him,  there  to  remain  until  he  should  be  legally 
discharged,  as  by  the  commitment  more  fully  and  at  larg^ 
appears."  This  Court  can  only  act  by  record.  The 
plaintiff,  therefore,  having  stated  that  the  party  was  re- 
committed by  the  Court,  as  appears  by  the  commitment, 
it  must  be  inferred  that  such  commitment  must  be  by  order 
of  this  Court,  which,  of  necessity,  must  be  of  record. 
It  was  therefore  unnecessary  to  state  a  prout  patet  per  rt- 
cordum.  In.  Turner  v.  Eyles,  it  was  not  averred  that  the 
commitment  remained  of  record,  but  "  as  by  the  commit- 
ment then  remaining  in  the  Court,  more  fully  appeared/' 
So  here,  it  is  alleged,  that  the  party  was  recommitted  by 
the  Court,  as  by  the  said  commitment  appears.  That 
case,  therefore,  must  govern  the  present,  and  enough  ap- 
pears here  to  shew  that  the  commitment  must,  ex  neces* 
sitaii^  be  of  record. 


.   VOL.  n. 
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Lord  Chief  Justice  Gidbs^  after  stating  diat  the  Coort 
would  consider  how  they  could  best  consult  the  intereits  of 
the  parties,  and  put  them  to  the  least  possible  ezpeooe, 
observed,  that  if  anj  thing  was  omitted  which  ought  to 
have  been  stated  during  the  former  argument,  th^  wooM 
allow  the  case  to  be  re-argued,  but  confined  to  the  distinc- 
tion now  made ;  or  that  if  the  plaintiff  felt  the  weight  of 
the  objection  raised  by  the  learned  Serjeant,  they  wooM 
allow  him  to  amend  his   bill  on  payment  of  costs. 


The  cause  stood  over  until  this  day, 

When  Mr.  Serjt.  Copley ,  for  the  {Jaintiff,  requested 
leave  to  amend  the  bill  on  the  terms  proposed  by  the 
Court. 

Mr.  Seijt.  Blosiet  objected,  on  the  ground  that  the 
plaintiff  had  amended  once  before  (a),  and  relied  on  the 
case  of  Kinder  v.  Parii  (&),  where  it  was  decided,  thst 
after  a  party  has  once  amended  on  a  demurrer,  be  cannot 
amend  again  on  a  second  demurrer, 


But  the  Court  held,  that  under  the  circumstances  of 
this  case,  they  would  give  the  plaintiff  leave  so  to  do^ 
and  more  particularly  so,  as,  in  point  of  fact,  they  had 
given  judgment  in  his  favour,  and  it  was  therefore  right 
that  they  should  allow  him  the  option  of  amending  or  not. 

Amendment  allowed,   on  payment  of  costs  to 
the  time  of  the  argument. 

■        ■ 

(a)  In  the  last  Term,  Mr.Serjt.  Copley  obtained  a  nk 
nui  to  amend  the  plaintiff's  bill,  by  inserting  his  name  in 
the  commencement,  which  had  been  omitted  by  mistake  of 
the  clerk,  in  copying  it ;  and  Mr.  Serjt.  Best  having  shewed 
cause,  the  Court  made  the  rule 

Absolote. 

(h)2lLBhi.5ei. 
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Mr.  Serjt.  Cop/ry,  on  a  fomner  day  in  this  Term,  had  Awritofcaptcrs 

obtained  a  rule  nisi,  that  the  outlawry  against  the  defend-  ^^  responden- 
'  -^    ®  dum,  with  an 

ant  JbUermanj  might  be  reversed  or  set  aside  for  inregu-  ac  etiam  in 

lariey,  with  costs,  on  affidavits  which   stated  that  Forbes  case  ob  pro- 

was   arrested  at  the  suit  of  the   plaintiffs  on  the  22d  ^^'^d  out  by  the 

o(  March,  18 17,  on  the  usual  writ  of  capias  ad  respon-  plaintiffagainst 

dendum,  with  an  ac  etiam  in  a  certain  plea  of  trespass  on  ^'  ?°"  ?•»  ^^ 

which  A  was 
the  case  on  proniiises,  to  the  damage  of  the   plaintiffs  of  arrested'  and 

£QOOO  issuing  out  of  this  Court  against  both  the  defend-  put  in  bail. 

ants,  and  returnable  in  fifteen  days  of  Easter  1817,  in-  -'^- "^"'S 

abroad,  an 
dorsed  to  hold   them  to  bail  for  £2000.    That  the  de-  original  writ  of 

fendant  Forbes,  at  the  return  of  the  writ,  put  in  bail  trespass  quare 

above  to  the  action.    That  Ellerman  not  being  in  Eng-  ^ithmit  an^ac  * 

land,  the  plaintiffs,  after  the  return  of  the  writ,  sued   out  etiam^  was 

an  original  writ  of  trespass  quare  clausum  frewA  against  ^'^^r  ^^\       , 
i^.l^i^j  \  .      ^^/   ^    T  against  il.  and 

both   the    defendants,    tested   on   the  23d  of  January,  j§^    Writs  of 

57  Geo.  3.  returnable  in  eight  days  of  the  Purification,  alias  and  plu' 

being  the  last  return*  in  Hilary  Term,  1817.    That  the  'If  withac 

^  .  .  ettams  m  case 

writof  capias  ad  respondendum,  on  which  Forbes  was  ar-  on  promises, 

rested  and  put  in  bail,  was  tested  on  the   quarto  die  post  ^^^  ^o  writs 

of  exigent  and 

"        proclamation, 

were  after- 
(a)  See  a  former  application  by  the  defendant  Forbes,  ^^^^ds  issuecl 

sedeas  was  sued 
out  against  ^.,  wlio  was  thereupon  outlawed.  The  writs  of  exigent  and 
proclamation  also  contained  ac  ettams  in  case  on  promises ;  B.  was  a  fo-  . 
reigner,  and  resided  abroad  from  the  time  of  the  commencement  of  the 
action,  to  the  present  application.  In  the  original  writ,  the  plaintiffs  and 
defendants  were,  by  mistake,  described  as  ''  he  "  and  **  him/"  It  being  ob- 
jected, on  motion,  that  there  was  no  original  tp  warrant  the  outlawry 
against  £.,  the  Court  would  not  set  it  aside,  but  left  him  to  his  writ  of 
error,  and  held,  that  he  must  cause  an  appearance  to  be  entered,  before 
he  could  move  to  reverse  such  outlawry. 
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of  the  said  original.    That  writs  of  aUa$,  capiaSt  anJ 
pluries,  with  ac  etiams  in  a  certain  plea  of  trespass  on  the 
case  on    promises^  to  the  damage  of  the  plaintiSs  of 
•£8000,  were  aftemvards  issued  against  both  the  defend- 
ants,   and   were  respectively  indorsed  to  hold  them  to 
bail  for  «££000,  founded  on  the  said   original  wiit  of 
trespass  quare  clausum  fregiij  but  that  no  other  original 
writ  had  been  sued  out  or  issued  against  them  in  lliii 
cause,  except  the    said  original  vrrit  of  trespass  jssre 
€lau$um  f regit.    That  writs  of  exigent  and  prodamatioa 
were,  after  the  return  of  the  alias  and  f/urtes,  inued 
against  botli  the    defendants,    and  upon  which  seTenl 
writs,  together  with  a  writ  of  super$^aSt^Elkwm\iaL 
been  outlawed.    That  the  writs  of  exigent  and  prodsnut^ 
lion  were  respectively  indorsed  to   hold  both  the  defend- 
ants  to  bail  for  £WOO,  and  there  was  inserted  in  each  of 
them  an  ac  etiams  that  they  niight  answer  the  plaiotil^ 
according  to  the  custom  of  this  Court,  in  a  certain  plea 
of  trespass  on  the  case  upon   promises,  to  the  damage  of 
the   plaintiffs  of  i^dOOO.    That   before,  and  since  the 
time    this    action    was  instituted,    ElUrman  was  an 
alien,  and  a  native  o(  Germanj/,  and  absent  from  this 
country,^  during  the  above   period,  and  still  eontiattef  to 
be  50»    It  appeared  that  in  the  original  writ  of  trespass 
quare  cluusufn  /regit,  the  sheriff  was  directed  to  summon 
both  the  defendants,  to  shew  why,  with  force  and  anns, 
he  broke  the  close  of  the  plaintiffs,  and  did  him  other 
wrongs,  to  the  damage  of  both   the  plaintiffs,  and  in  all 
tlie  subsequent  writs,  the  sheriff  was  directed  to  take  both 
the  defendants   to  answer   the  plaintiffs,  wherefore  they 
broke   the  close  of  the  plaintiffs,  and  other  wrongs  to 
them  did  to  their  jomt  damage. 

Under  these  circumstances,  tlie  learned  Serjeant  ob- 
jected, first,  that  there  was  no  original  writ  to  warrant  tbe 
outlawry  against  Ellerman-^  secondly,  that  iber?  was  a 
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material  variance  between  the  original  and  subsequent 
writs,  as  to  the  ac  etiam  clauses ;  thirdly,  that  no  addi- 
tion was  given  to  Ellerman  in  the  original ;  and  lastly,  as 
he  had  no  residence  in  this  country,  from  the  com- 
mencement of  the  action,  to  the  present  time,  he  could 
not  be  duly  or  regularly  oudawed. 


1818. 


SOLLT 

V. 
FPRBBS 

and 

E.LLBRMAN. 


Mr.  Serjt.  Bosanquet   now  shewed  cause.    The  sole 
object  of  this  application  is  to  assist  the  defendant  Forbes. 
The  otyections  raised,  are  common  law  errors,  Eller^ 
fTuzn's  remedy  therefore,  was  by  writ  of  error,  in  which 
case,  he  must  either  have  entered  an  appearance,  or  put  in 
bail.    There  is  no  instance  where  this  Court  has  interfered 
to  reverse  or  set  aside  an  outlawry,  by  a  motion  of  this 
description,  unless  for  abuse,  or  in  case  of  the  defendant 
being  in  custody  or  beyond  sea  at  the  time  of  the  exigent 
awarded.     In  Garland  v.  ^oble  (a),  there  were  two  de- 
fendants resident  abroad,  one  of  whom,  on  his  arrival  in 
this  country,  was  arrested  by  virtue  of  a  capias  utlaga^ 
turn,  and  imprisoned ;  and  this  Court  made  a  rule  ab- 
solute for  reversing  the  outlawry,  and  discharging  the  de- 
firadant  on  his  pyttiug  in  and  perfecting  bail,  and  entering 
an  appearance  for  the  other  who  was  abroad.     So  here, 
an  appean^nce  should  have  been  entered  for  Elkrman  by 
Tprbts.    In  Hesse  V.  Wood (jb),  the  defendant  applied  to 
s^everse  the  oudawry,  on  his  putting  in  special  bail,  or  ap- 
pearing in  Court  to  surrender.     In  Mathews  v.  Erbo  (c), 
the  party  outlawed,  was  a  foreigner,  who  never  was  in 
England^  and  he  came  in  by  attorney  to  reverse  the  out- 
lawry without  bail,  which   was  denied;   but  the  Court 
fl^d,  that  he  might  bring  a  writ  of  error.    iSo  in  Havelock 
v^  Ceddes  {d),  on  a  writ  of  error  prosecuted  by  die  defend- 


(a)  Ante,  vol  i.  page  187. (b)  4  Taunt.  091.- 

(c)  iLd.  Raym.  349 r(d)  12  East,  G22. 
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ant  in  person,  to  reverse  an  outlawry  in  a  civil  action  for  a 
common  law  error,  the  Court  of  King's  Bench  held, 
that  the  recognizance  of  bail  must  be  taken  in  the  commoo 
alternative  form.  This  Court,  therefore,  will  not  relieve 
EUerman  on  the  present  application,  as  he  must  ather 
bring  a  writ  of  error,  or  caase  an  appearance  to  be  entered. 


Mr.  Serjt.  Blosset  for  Mr.  Serjt.  Copley,  in  support 
of  the  rule.     The  proceedings  in  this  case  are  irregular  ai 
initio,  and  it  is  wholly  different  from  those  whicb  have 
been  cited  for  the   plaintiffs.     In   point  of  fact,  it  re- 
sembles those  cases  where  an  illegal  process  has  been  is- 
sued, and  therefore  this  outlawry  may  be  set  aside  without 
Ellerman's  either  bringing  a  writ  of  error,  or  cntcrii^  an 
appearance.     Here  the  process  is  altogether  void;  ibis  is 
iiot  error,  the  ground  of  the  objection  is,  that  the  plain- 
tiffs have  sued   out  the  original  writ  of  trespass  (pan 
clausum  fregit,  as  mesne  process,  without  an  ac  etimt 
whereas  the  writs   of  alias  and  plvries  contain  ac  etims 
in  case  on    promises.     The  original,  therefore,  is  not 
applicable  to  the  nature  of  this  case,  which  is  dis^ingoist- 
able  from  that  of  Gent  v.  Abbott  («),  as  there  the  writ  of 
capias  quare  clausum  fregit,  contained  an  ac  etiam  m 
debt.     There  are  only  two  modes   of  proceeding  to  out- 
lawry, either  by  an  original  writ  of  quare  clausum  frtsf^) 
or  by  special  original,  and  in  either  case,  the  subsequent 
writs  must  not  vary  from  the  original.    The  clauses  offlc 
etiam  are  not  applicable  to  cases  of  outlawry.    Here,  the 
original  writ  should  have  set  forth   or  recited  the  uhole 
nature  and  cause  of  action,  and  the  plaintiffs  should  have 
paid  a  fine  to  the  King,  on  the  amount  of  the  damages  laid 
in  such  original.     Besides,  there  is  a  fatal  variance  be- 


(o)  AiUtf  page  87. 
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tween  the  original  and  the  subsequent  writs^  as  in  the  one, 
the  sheriff  was  commanded  to  summon  both  the  defend- 
ants why  he  broke  the  close  of  the  plaintiffs  and  did  him 
%vrongy  whereas,  in  the  others,  the  plural  member  is  pro- 
perly introduced.  All  the  process  therefore,  is  irregular. 
The  statute  19  Hen.  7.  c.  9-  first  gave  the  proceedings  to 
outlawry  by  an  original  capias  in  actions  on  the  case,  but 
such  a  writ  contains  no  clause  of  ac  etiam.  The  alias  and 
pluries,  therefore,  should  have  corresponded  with  the 
original,  which  they  do  not  in  this  case,  as  all  the  sub- 
sequent writs  contain  such  clauses.  Another  ground  of 
objection  is,  that  no  addition  is  given  to  the  defendant 
Ellerman  in  either  of  the  writs,  which  is  requisite  by  the 
statute  1  He^.  5.  c.  5.  by  which  it  is  enacted,  that  '^  in 
originals,  wherever  exigents  shall  be  awarded,  the  addi- 
tions of  the  defendants  names  must  be  put.  There  is  fur- 
tlier,  in  proceeding  to  outlawry,  a  wide  distinction  to 
be  drawn  between  persons  having  once  had  a  place  of 
abode  in  this  country,  and  those  who  have  never  been 
within  it.  The  statute  1  Hen.  5.  cannot  apply  to  the 
latter.  This  case  must  be  governed  by  the  statute 
3 1  EHZ'  c.  3,  s.l.  but  the  writ  of  proclamation,  required 
by  that  statute,  cannot  apply  to  a  foreigner.  The  case  of 
Reilley  v.  O'  Connor  (a),  is  infinitely  stronger  than  the 
present,  to  shew  that  the  defendant  Ellerman  may  be  re- 
lieved in  this  summary  way,  for  there  the  outlawry  was 
commenced  and  completed  during  the  defendant's  resi- 
dence in  Jrelaful,  and  it  was  ordered  to  be  reversed  at  his 
expence,  without  bail  or  appearance.  There  too,  the 
defendant  had  not  gone  abroad  for  a  temporary  residence. 
Ellerman  therefore  is  neither  compelled  to  put  in  bail^  or 
enter  an  appearance,  and  as  the  proceedings  are  altoge- 
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(a)  Bame»f  325. 
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ther  defective,  the  Court  will  not  put.him  to  the  expenc? 
of  bringing  a  writ  of  error,  but  avoid  circuity,  and  eiiher 
reverse  or  set  aside  the  outlawry  as  prayed  for.  Besides,  in 
Bacon's  Abridgment  (a),  the  rules  are  laid  down  as  to  ibe 
reversal  of  outlawries,  where  the  process  is  defective,  and 
it  is  said,  that  in  such  case,  the  party  shall  not  be  con- 
demned. Here,  though  it  was  the  intention  of  theplaiu- 
tifi*s  to  issue  process  to  compel  the  defendants  to  appear, 
stilly  as  it  was  altogether  irregular,  they  were  not  obliged 
to  do  so. 


Mr.  Serjt.  Bosanquet,  in  reply,  was  stopped  by  the 
Court. 

Lord  Chief  Justice  Gibbs. — If  myBrodier  Blottd 
can  support  the  doctrine,  that  where  a  party  has  not  been 
a  resident  in  this  country,  no  proceedings  to  outlawry  can 
be  adopted  against  him,  it  would  not  only  be  unjust,  but 
all  dishonest  and  unprincipled  persons  living  here  may  be 
sheltered,  by  connecting  themselves  with  foreigners  or 
aliens  out  of  their  country.  In  former  cases,  when  the  con* 
▼enience  of  suitors  was  not  so  apparent  to  the  Court,  the 
defendant,  in  order  to  reverse  an  outlaw  ry  on  motion  for 
error  in  fact,  was  put  to  his  writ  of  error,  but  it  bas 
since  been  allowed  on  motion ;  yet  those  later  cases  bafe 
always  been  left  to  the  discretion  of  the  Court,  but  if  the 
party  be  not  prejudiced,  and  has  a  clear  remedy  by  aao< 
ther  course,  they  will  not  relieve  him  by  a  motion  like  tbe 
present,  if  it  tend  to  the  prejudice  of  his  adversary.  It 
is  laid  down  as  a  settled  rule  of  practice^  that  a  defendant 


(a)  Vol  y.  tit.  Outlawry,  E.  4. 
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cannot  proceed  to  reverse  an  outlawryi  without  having 
appeared.     But  it  has  been  now  said,  that  where  the  pro- 
cess is  in  itself  irregular,  it  is  an  exception  to  that  rule, 
and  that  the  Court  may  then  interpose  in  a  summary  way, 
and  Bet  askle  the  outlawry  for  irregularity,  on  a  motion  of 
this  description.     If,  however,  the  defendant  may  adopt 
one  of  two  courses,  the  Court  will  leave  him  to  that 
which  the  justice  of  the  case  requires.     Here,  the  pro- 
ceedings were  against   two  defendants.     Ellerman  had 
always  resided  abroad.     Forbes  resisted  the  action,  on  ihe 
ground  that  the  plaintiff  could  not  proceed  to  outlawry 
against  E/lerman,  without  suing  him  as  well  as  Forbes. 
llie  plaintiffs,  however,  proceeded  to  outlaw  Ellerman, 
and  obtained  judgment  against  him,  and  he  now  applies 
to  set  it  aside.     I  think  none  of  the  objections  raised  in 
his  behalf,  are  available,  as  he  has  his  remedy  by  writ  of 
error.     If,    therefore,  it  be  necessary  for  a   party  to  ap- 
pear, and  he  has  his  remedy  by  writ  of  error,  ought  not. 
the  Court  to  refuse  this  extrajudicial  form  of  proceeding 
by  this  species  of  motion,  and  leave  the  defendant  Eller- 
man, to  seek  relief  by  bringing  a  writ  of  error  ?    He  will 
]o«e  nothing  by  adopting   that  mode  of  procedure,  and 
by  so   doing,  he  will,  in  point   of   fact,  be  entitled    to 
all  the  remedy  the  Court  can  grant  him. 
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Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is 
quite  clear  that  Ellerman  might  have  his  remedy  by  bring- 
ing a  writ  of  error.  At  all  events,  it  is  in  the  discretion 
Qf  the  Court  to  grant  or  refuse  an  application  of  this  de- 
scription ;  aiid  it  is  thie  settled  practice  of  the  Court  of 
Jiin^s  Bench,  that  a  defendant  must  appear  before  he 
can  move  to  reverse  an  outlawry. 


Mr.  Justice  BuBROUGH. — Ellerman  cannot  be  con* 
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FoRBBS  Mr.  Justice  Dallas  was  absent. 

^     *°*  Rule  diachargcA 

Ellbrman.  ^ 


Wednesday,  Wilson  v.  Wellbr  and  Another. 

Jane  10th. 

The  defend-       Mb.  Serjt.  Pell,  on  a  former  day  m  this  Term/ had  ob- 

ofamws-  "^  tained  a  rule,  calling  on  die  plaintiflF  to  shew  cause,  wkj 

trate's  wanwit,  the  writ  of  recordari  facias  toqvelatn,  issued  in  this  cause, 

under  the  sU-  ^j  all  proceedings  had  thereon,  should  not  be  set  aside 
lute  of  labour-  -     .         ,    .         . ,  L .    .        , .  .  ,  .  . 

ers  (20  Geo.  2.  ^^^  irr^ulanty,  with  cosU,  on  affidavits,  which  steted,  that 

c.  19),  distrain-  ip  September  last,  one  Cromeller,  a  labourer,  complained 
coods  whidi  *  **"  ^*^  before  a  magistrate  for  the  Couuty  of  Sussa^  and 
ho  afterwards  informed  him  that  the  plaintiff  had  refused  to  pay  him, 
'•^P'®^*^  *nd  Croiweller,  the  sum  of  ^3.  4$.  being  wages  justly  due  to 
reeardarifacioi  ^^^  ^^^  labour  from  the  plaintiff,  whereupon  the  latter  was 
lo^lam  into     summoned  by  the  magistrate  to  shew  cause  why  such 

?"lSSon  b  "*  ^"^^  ^^^^^  °^^  ^  ^^^'  '^*^  *®  plaintiff  accordinglj 
the  defendants  appeared  before  the  magistrate,  but  did  not  shew  any  sof- 
to  set  it  aside,  ficient  cause  why  the  same  should  not  be  paid ;  whereupon 
that  mider^e  ^^  magistrate,  on  the  oath  of  the  complainant,  on  the 29th 
6th  &  6th  sec-  of  that  >tttph,  made  an  order  in  writing  under  his  baud 
tions  of  that  ,nd  seal,  that  the  plaintiff  should,  within  twent}-one  dajs 
statute,  the       ,         .      ,         ,     ^  ^  i,      .  \'  r^  a 

plaintiffhad  no  ^^^  ^"^  "^^^  thereof,  pay  Crosweller  the  sum  of  £3, 4;. 

power  so  to  do,  which  appeared  to  the  magistrate  to  be  just  and  reasooable 
fwed  tolnter-  *^  ^  P*'**  ^^  ^^  plaintiff  to  Crosweller,  as  and  for  hk 
fere,  but  left    wages  and  expeuces.    That  due  proof  was  made  before 

them  to  their  the  magistrate  that  the  plaintiff  liad  notice  of  the  order,  aud 
defence  of  that    ,.,,^,        ..  ^^^  ,  ,f 

action.  ^^^  demand  of  the  said  sum  of  «t  3.  4s.  was  then  made  ot 

him  by  Crosweller,  but  that  the  plaintiff  did  not  then,  or 

afterwards,  pay  the  same;  whereupon  the  magistrate  bsued 
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bis  warrant  in  writing,  commanding  the  constable  and 
headborougfas  of  IVhalesbone  in  the  said  county,  to  make 
distress  of  the  goods  and  chattels  of  the  phintiff ;  and  that 
if  within  the  space  of  three  days  next  after  such  distress 
made,  the  said  sum  o(  £3. 4s.  together  with  the  reasonable 
chaises  of  taking  and  keeping  the  said  distress  should  not 
be  paid,  that  then  they  should  sell  the  goods  and  chattels 
which  by  them  should  be  so  distrained,  and  out  of  Ae 
money  arising  from  the  sale  thereof  should  pay  the  original 
sum  of  j£3.  4s.  to  Crosweller,  and  return  the  overplus  on 
demand  to  the  plaintiff,  the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  thereout  first 
deducted.  That  the  defendants  were  the  headboroughs 
of  Whaiesbane,  and  executed  the  said  warrant,  and  seized 
some  of  the  plaintiff's  goods,  but  did  not  proceed  to  sell* 
tlie  same,  as  they  were  taken  from  their  custody  by  a  she- 
riffs officer,  on  a  replevin  granted  by  the  sheriff  of  Susser, 
whereby  die  defendants  were  summoned  to  appear  at  the 
then  next  County  Court  of  the  said  sheriff,  to  answer 
the  plaintiff  in  a  plea  of  taking  and  unjustly  detaining  bis 
goods.  That  the  defendants  accordingly  appeared  by  tfaeir 
attorney  at  the  said  Coanty  Court,  and  the  plaintiff  filed 
bis  declaration  there  against  them,  and  hath  since  given 
tbcm  notice  that  a  writ  of  recordarifacias  Ib^lam  hath 
been  issued,  and  filed  with  the  filacer  of  this  Court  for 
Sussex,  and  that  a  demand  of  an  appearance  )||Hiem  was ' 
duly  made. 

Under  these  circumstances,  the  learned  Serjeant  con- 
tended, that  the  magistrate  had  competent  jurisdiction 
to  distrain  the  goods  of  the  plaintiff,  and  that  his  adjudica- 
tion was  final.  That  the  plaintiff's  remedy,  if  any,  was  by 
appeal  to  the  Sessions,  as  directed  by  the  20  Geo.  £,' 
c.  19.  5.  5.  and  that  at  all  events  he  was  prohibited  from 
taking  the  course  he  had  adopted;  as,  by  the  6th  section  of 
that  statute,  it  was  provided  that  no  writ  of  certiorari,  or 
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Wilson 

V. 

Wellbil 


other  procetSi  should  issue  to  remove  any  procee&p 
whatsoever^  had  in  pursuance  of  that  writ^  into  any  of  bis 
Majesty's  Courts  of  Record  at  Westmimter.  He  ofasenred, 
that  the  only  case  that  had  been  expressly  decided  oo  tbt 
statute,  was  that  of  Lowther  ▼•  the  Earl  of  Radnor  (fi\ 
where  the  principal  point  was,  what  description  of  la- 
bourers came  within  it;  the  object  of  which  statute  vii 
to  enable  servants  and  labourers  to  recover  wages  bj  a 
more  easy  and  less  expensive  remedy  than  they  would 
otherwise  >  be  compelled  to  have  recourse  to. 


Mr.  Serjt.  Vaughan  now  shewed  cause,  on  an  nSoAxix 
of  the  plaintiff,  which  stated,  that  in  Juh/,  1817,  be  em- 
ployed Crosttfdler,  as  a  carpenter,  to  repair  and  alter  a 
room  in  his  house,  and  that  Croiweller,  as  such  carpenter^ 
was  to  provide  boards,  and  the  other  necessary  mateiiab 
for  that  purpose.  That  CrosupeUer  having  done  the  work, 
and  providied  all  the  materials  for  the  same,  pursuant  to  tbe 
orders  of  the  plaintiff,  he  afterwards  delivered  him  a  bill  of 
charges  amounting  to  £2.  19t-  9id.  which  being  an  exor- 
bitant demand,  the  pluntiff  refused  to  pay  the  same.  Hut 
the  defendants,,  in  Novm^iber  last,  entered  the  plamtif  s 
house,  and  distrained  his  goods  under  a  warrant  of  distress 
granted  by  a  magistrate  for  the  county  of  Sussex,  to  lev; 
£S.  4s.  being  the  amount  of  the  said  bill,  and  other  expences 
added  thereto.  That  be  had  never  employed  CromtUir 
as  a  labourer,  or  in  any  other  capacity  than  as  a  master 
carpenter,  to  do  the  repairs  and  find  the  above-mentioned 
materials,  for  which  he  had  delivered  his  bill  to  the  abo?e 
amount  It  was  dierefore  submitted  that  the  magistrate 
was  not  authorized,  under  the  20th  Geo.  2.  e.  19.  to  re- 
ceive the  complaint  of  Crofweller  at  all,  and  tbat  conse* 


(a)8£<»/,  113. 


IN  THE  F'l^Y-KIGHTH   YEAR  OP  GEO.   III. 


677 


quently  the  conviction  was  coram  nonjudice.    That  that  1818. 

statute  was  only  intended  to  apply  to  wages  due  from  ma*-  tt**^^  ** 

ters  to  labourers  and  artiBcers,  whereas  here,  the  principal  v. 

part  of  Crosweller^  demand  was  for  materials  furnished  by  Wbller. 
him  to  the  plaintiff. 

'  Mr.  Serjt.  Pell^  in  support  of  the  rule.  The  plaintiflTs 
only  remedy  was  by  appealing  to  the  Sessions  under  the 
statute,  and  he  was  expressly  prohibited  by  the  6th  section 
from  removbg  the  proceedings  into  this  Court.  Cros* 
wtller  deposed  before  the  magistrate,  that  the  plaintiff 
was  indebted  to  him  for  wages ;  he  therefore  had  a  right 
to  issue  a  warrant  of  distress  for  the  sum  due,  and  the 
expences  Crosweller  had  incurred  in  obtaining  the  sum* 
mons,  8cc.  The  Court  therefore  will  exercise  their  juris- 
diction, and  restrain  the  plaintiff  from  proceeding  in  the 
present  acton. 

Lord  Chief  Justice  Gibbs  and  Mr.  Justice  Dallas 
were  absent. 


Mr.  Justice  Park. — I  am  of  opinion  that  the  Court 
cannot  interfere.  The  only  question  is,  whether  this 
case  comes  within  the  statute  20  Geo.  2.  c.  19*  «•  1*  by 
which  Justices  of  the  Peace  are  only  empowered  to  make 
orders  for  the  payment  of  wages.  This  rule  was  granted 
on  the  apparent  policy  of  that  statute,  but  I  think  the  affi- 
davit of  the  plaintiff  has  fuUy  answered  the  grounds  of 
Crosaeller^s  complaint. 

Mr..  Justice  Burrougu. — I  am  also  clearly  of  opinion 
that  the  Court  cannot  interfere.  If  this  case  be  within  the 
statute,  the  defendants  must  answer  it  in  the  present  action 
of  replevin.    The  former  proceedings  will  remain  as  they 
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1818.  were,  and.  the  only  question  is,  whether  the  answer  of  the 

-^j^"^^^  defendants  will  be  a  sufficient  defence  to  that  action. 

WnuOBU  Rule  dischaiiged  («}. 


(a)  See  Poti,  to!,  iii.  page  204,  where  it  was  decided 
that  replevin  could  not  be  maintained  under  this  statute. 
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Memoranda. 

In  the  course  of  the  last  Vacatioo,  the  R^ht  Honoonbk 
Edward  L6rd  EJ^horough  resigned  the  office  of  Lord 
Chief  Justice  of  the  Court  of  Kin^i  Bench ;  where  he  hid 
presided  since  Jpril^  18012,  end  was  succeeded  bj 

Sir  Charlet  Abbott^  Kuight,  one  of  the  Judges  of  tbit 
Court ;  who  took  his  seat  on  the  first  day  of  thisTenn. 

The  Right  Honourable  Sir  Vicary  Gibbi,  Knigfal,  hn- 
ing  also  resigned  the  office  of  Chief  Justice  of  this  Conrt; 
was  succeeded  by  Sir  Robert  Dallas,  Knight,  one  of  tk 
Justices  of  this  Court,  who  took  his  seat  on  the  first  daj 
of  this  Term. 

The  following  gentlemert,  having  been  previoadj^ 
pointed  his  Majesty's  Counsel,  learned  in  the  liw,  tool: 
their  phcei  within  the  bar. 

Archibald  Cullen,  Esq.  of  the  Middle  Temple.- 
William  Owen,  Esq.  of  LincdMs-Inn. 
William  Wingfield,  Esq.  of  Lincoln  s-Inn. 
William  Home,  Esq,  of  Lincoln's- Tmi. 
George  Heald,  Esq.  of  Grays-Inn. 
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Doe,  on  the  Demise  of  Holmes  v,  Davies.  jj^^  ^q^^ 

Mr.  Serjt.  JBfow€/  moved  for  a  rule  to  shew  cause  why  The  landlord  of 
the  judgment  and  execution  which  had  been  issued  in  this  prepiws,  after 
'  ^  ^  .  A.J    .      ..  i_    ^*  J    notice  to q«it, 

cause  might  not  be  stayed ;  on  an  aftdavit  which  stated,  ^ron^it  an  ac-- 

ihatthe  defendant  rented  a  messuage  of  the  lessor  of  the  tion  of  ejco- 
plaintiff  as  a  yearly  tenant.    That  the  latter,  in  Septem-  ^^"Je^t°wid 
her  1817,  gave  him  a  notice  to  quit  at  Ladj/  Day  last,  obtained  a  ver* 
when  his  tenancy  would  have  expired.     That  not  having  diet.  ^  The  lat- 
dgne  so,  the  plaintiff  brought  the  present  action,  and  ob-  ||«Qij,«  i^  p^j,. 
tained  a  verdict.     That  the  defendant  still  continued  in  session/  the 
possession,  and  that  on   the  13th  of   October  last,  the  landlord  aftcr- 
!••«-,•.,        . .     ^     t   .^  «  .       t     wards  distrain- 

planitttt  distramed  on  mm  for  half  a  year  s  rent,  due  the  ^^  ^^  ^jq  f^^. 

Michaelmas  preceding,  which  was  paid.     The  Learned  rent,  which  be- 
Serjeant  coriteiKled,  as  the  distress  was  levied  subsequent  ^"y^^r^^t^and 
to  the  verdict  in  this  action,  and  the  rent  paid  under  it,  the  which  he  paid : 
plaintiff  had  waived  the  benefit  he  might  have  derived  from  Held,  that  tho 
tlie  notice  to  quit,  and  that  although  he  had  obtained  a  ver-  ^^^^^ec^"^ 
diet  in  this  suit,  he  was  not  entitled  to  execution,  as,  by  his  ment  could  not 
afterwards  distraining  on  the  defendant,  he  admitted  that  *>«  stayed,  as 
the  latter  had  a  new  right  of  possession.  Bhould  have 

dispnted  the 
Lord  Chief  Justice  Dallas.— The  distress  was  subse-  distress. 
quenC  to  the  notice  to  quit  and.  the  verdict  in  this  action. 
llie  defendant  should  have  disputed  the  distress.  It  is  now 
too  late  to  disturb  the  verdict,  and  ihe  defendant  was  not 
without  his  remedy. 

Mr.  Justice  Burbougu. — ^The  defendant  paid  rent 
under  the  distress ;  that  therefore  was  his  own  act.  He 
eugbt  to  have  refused  the  payment.. 

Rule  refused. 
9fi2 
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Taesdaj, 
Nov.  10th. 

In  an  action 
for  the  war- 
ranty of  achain 
cable,  if  one  of 
the  links  4>o 
partly  broken, 
and  the  master 
of  the  vessel 
order  it  to  be 
slipped,  in  or- 
der to  avoid 
danger:  Held, 
that  the  de- 
fendants are 
nevertheless 
liable  on  such 
warranty,  and 
tliat  the  plain- 
tiffs may  reco-s 
verthe  value  of 
the  cable  and 
the  anchor  to 
which  it  was 
attached. 


BoRRADAiLE  and  Others  v.  Bruntoit  and  Odicif. 

This  was  an  action  of  amimpnt  on  a  warranty  crfaaiion 
chain  cable.  The  declaration  stated,  that  the  plaintiffs  were 
owners  of  a  ship  called  the  Indus,  and  that  in  consideiv 
tion  that  they  had  bought  of  the  defendants  a  chain  cable 
as  a  substitute  for  a  rope  cable,  of  16  inches,  for  the  ose 
of  the  ship;  the  defendants  warranted  that  the  cable 
should  last  for  two  years,  as  a  substitute  for  such  rope 
cable.  The  plaintiffs  then  averred  that  they  used  the  chain 
cable  as  occasion  required,  and  that  the  ship  was  bdd  bj 
the  same  until  it  broke ; — and  assigned  for  breach  thst  the 
cable  did  not  last  for  two  years  as  a  substitute  for  a  rope 
cable  of  16  inches  ;  but  that  whilst  the  ship  was  so  beki  bj 
the  said  chain  cable,  one  of  the  links  thereof  broke  and 
gave  way,  and  thereby  the  cable,  as  well  as  an  anchor  to 
which  it  was  affiled,  became  and  were  lost  to  the  plain- 
tiffs. Theie  were  other  counts  varying  the  terms  of  the 
warranty. 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at 
Guildhall,  at  the  Sittings  after  the  last  Term,  die  war- 
ranty given  by  the  defendants  to  the  plaintiffs  was  as  fol- 
lows : — 

"  lliis  is  to  certify,  that  a  chain  cable  of  100  fe- 
thorns  was  delivered  from  our  (the  defendants)  manofac- 
tory  to  the  plaintiffs,  for  the  use  of  the  ship  Indta,  war- 
ranted for  two  years,  as  a  substitute  for  a  rope  cable  of  \6 
inches." — For  the  plaintiffs,  it  was  proved,  that  one  of  tlie 
links  was  partly  broken  while  the  vessel  was  laying  in  a  beifj 
sea,  and  that  by  the  directions  of  the  pilot  on  board  it 
was  slipped,  in  order  to  avoid  her  being  driven  sgaint 
the  rocks,  which  would  have  been  the  ease  had  die  iiak 
b^en  entirely  severed.  Under  these  circumstances,  the  Jur; 
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ibuiid  a  verdict  for  tbe  plaintifis  for  the  value  of  the  cable 
aod  the  anchor. 

Mr.  Serjt.  Lens  now  moved  for  a  new  trial,  and  in- 
sisted, that  although  the  cable  was  in  part  broken,  still,  as 
it  was  slipped  by  order  of  the  pilot  or  master  of  the  ship, 
that  the  defendants  could  not  be  deemed  liable  on  their 
warranty,  as  the  loss  arose  by  the  act  of  such  master  or 
pilot,  and  that  the  plaintiffs  should  have  so  stated  it  in  their 
declaration.  At  all  events,  the  defendants  could  not  be 
liable  for  the  loss  of  the  anchor,  nor  could  they  l>e  con- 
sidered so,  by  the  mere  warranty  of  the  cable,  although  the 
declaration  had  stated  that  the  anchor  was  lost  in  conse* 
quence  of  the  breaking  of  the  cable. 


1818. 


BORRADAILE 

and  Others 

r. 

Bru^ton 

and  Others. 


But ;— 'Per  Curiam: — It  was  sworn  at  the  trial,  both  by 

tbe  pilot  and  the  captain  of  the  vessel,  that  the  cable  was 

broken,  and  the  former  said,  that  if  it  were  not  slipped  so 

as  to  enable  her  to  go  to  sea,  he  would  not  be  answerable 

either  for  the  ship  or  cargo.    The  loss  of  the  anchor  was 

owing  to  the  insufficiency  of  the  cable,  and  is  consequential 

thereto ;  and  is  therefore  sufficiently  and   properly  alleged 

ill  tlie  declaration. 

Rule  refused. 


Letton  r.  Sneyd. 


Tuesday, 
Nov.  loth. 


This  was  an  action  of  assumpsU  for  not  transferring  stock.  If  one  of  two 

The  first  count  of  the  declaration  stated,  that  the  defendant  ^^^^^  ^J^^^ 

.  a  broker  to 

and  one  Henri/  Geast  were  possessed  in  a  share  of  stock  in  purchase  stock, 

theTliree  per  Cent.  Consolidated  Bank  Annuities,  standing  in  standing  in 
their  joint  names  in  the  books  of  the  Governor  and  Com-  names  °aml  un- 
dertake to  pro- 
cure his  co-trustee  to  join  in  the  transfer :— Held,  thnt  the  broker  was  not 
warranted  in  making  the  sale,  unless  such  co-trustee  authorised  or  con- 
curred with  the  other  in  makiuir  the  transfer. 
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Lktton 

V- 

Snbyd. 


|Hiny  of  tUe  Baok of  England^  of  the  valoeof  £7,000.  Tbt 
the  defendant  and  GtaU  being  so  possessed,  in  considm* 
tion  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
agree  to  purchase  from  the  defendant  and  GeaU  a  part  of 
the  share  of  the  stock  at  a  certain  rate  per  cent,  to  be  trus- 
ferred  in  the  books  of  the  Governor  and  CompaDy  to  the 
plaintiff  on  a  given  day ; — the  defendant  undertook  to  pro- 
cure Geasi  to  join  with  him  in  transferring,  and  iaiGtaU 
and  himself  should  accordingly  transier  in  the  said  boob 
to  the  plaintiff,  such  part  of  the  share  of  the  said  stock 
as  aforesaid. — ^Tbe  plaintiff  then  averred,  that  be  agmd 
with  the  defendant  to  purchase  of  him  and  Geasi,  and  to 
pay  them  at  ^e  rate  aforesaid,  for  such  part  of  die  ibaieof 
the  said  stock  ;  and  that  although  he  was  ready  and  vilW 
to  accept  a  transfer  thereof,  and  to  pay  for  the  same  at  tiie 
rate  aforesaid,  if  the  defendant  and  Geost  would  bfelraos- 
ferred  the  same  to  him,  and  although  they  were  requested 
by  him  so  to  do ;— ^issigned  for  breach,  that  the  defeodaotti 
not  nor  had  procured  Geast  to  join  him  in  transfernng,nor 
had  they  transferred  to  the  plaintiff  such  partof  thesbsR 
of  the  stock  so  agreed  to  be  purchased  by  him  or  any  p^ 
thereof,  whereby  the  plaintiff  was  unable  to  obtain  9^ 
transfer,  and  was  deprived  of  great  -profits  whicb  would 
otherwise  have  accrued  to  him  therefrom,  from  a  rise  in  tbe 
market.    There  were  other  counts,  stating  thattbcdrfeiw- 
ant  undertook  to  deliver  to  the  plaintiff,  or  his  bankeis,  a 
power  of  attorney  duly  executed  by  himself  and  Ged^ 
to  authorise  the  transfer  in  the  Bank  books  to  the  ^^^^^ 
of  such  share  of  stock.   Plea,  non  assumpsit. 

At  the  trial  of  the  cause  before  Mr.  Justice  P^^M 
Guildhall,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  defendant  was  co-trustee  with  Geast  of  4e  a" 
in  question,  under  a  marriage  settlement,  and  diat  «i« 
plaintiff  agreed  with  the  defendant  alone  for  a  sale  o 
part    of   it,   as   stated    in    the    declaration.    That  in* 
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latter  gave  orders  to  his  bankers  to  effect  the  sale,  then 
standing  in  tbe  names  of  himself  and  Geoit,  and  that  thej 
accordingly  sold  it  through  the  medium  of  the  plaintiff 
as  their  broker.  That  the  bankers  sent  a  letter  of  at- 
torney to  the  defendant  for  his  execution,,  together  with 
an  account  of  the  sale.  That  the  defendant  afterwards 
wrote  them,  that  he  had  signed  the  power  of  attorney^  and 
forwarded  it  to  Geast  his  co-trustee  for  his  signature.  He 
afterwards,  by  letter  to  die  plaintiff's  bankers^  recognized 
their  authority  to  sell,  and  again  stated  that  he  had  signed 
tlie  power  of  attorney,  and  forwarded  it,  with  the  broker's 
account,  to  his  co-trustee  Mr.  Geast ;  and  by  a  third  letter 
from  the  defendant  to  the  bankers  he  stated,  that  they  had 
not  acted  wrong. — ^The  learned  Judge  being  of  opinion 
that  this  actiou  could  not  be  maintained  against  the  de- 
fendant alone,  as  it  did  not  appear  that  he  was  authorised 
by  Geast  to  make  the  transfer  in  question,  or  .that  he  had 
given  his  concurrence  to  the  sale  of  the  stock,  directed  a 
nonsuit.  x 


A8«» 


i9i9. 


Lbtton 

V, 

SNKT9. 


Mr.  Serjt.  Bosanguet  now  moved  that  this  nonsuit 
might  be  set  aside  and  a  new  trial  granted.  He  admitted, 
that  although  one  proprietor  or  trustee  could  not  bind  his 
<^o-proprietor,  as  in  cases  of  partnership,  still  he  insisted 
that  the  plaintiff  had  his  remedy  against  the  defendant  alone, 
on  the  contract  made  with  him  to  transfer  the  stock,  then 
standing  in  the  joint  names  of  himself  and  Geast,  and  to 
procure  (he  latter  to  join  in  such  transfer,  although  Geast 
had  not  authorised  the  defendant  to  do  so;  stUI,  if  the  latter 
assumed  such  authority,  he  would  make  himself  personally 
responsible.  If  a  broker  make  a  purchase  for  a  third 
person,  without  any  authority  for  so  doing,  such  broker. 
may  be  treated  as  the  principal.  In  the  case  of  the  East 
India  Company  v.  Hensky  (a),  tlie  broker  made  a  pur- 


(a)  iR^p.  Kcp.in. 
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chase  for  the  defendant,  and  Lord  Kenyan  there  took 
a  distinction  between  a  general  and  special  agent ;  and 
held,  that  in  the  case  of  the  former  the  principal  b  boand 
bjr  all  his  acts,  but  that  in  the  latter  he  would  not  be 
bound  by  his  contract  made  without  his  authority,  but  that 
the  agent  was  liable  to  an  action  for  his  abuse  of  it  Ad- 
mitting,  therefore,  that  the  defendant  could  not  bind  ius 
co-trustee,  still,  as  he  ordered  the  stock  to  be  transferred, 
he  thereby  assumed  that  he  was  fully  authorised  to  do  so. 
At  all  events,  the  order  by  him  was  fully  established,  by  the 
letters  he  subsequently  wrote  to  the  plaintilTa  bankers,  aod 
these  should  have  been  left  to  the  Jury,  for  them  to  infer 
whether  the  defendant  had  authority  to  order  the  transfer 
to  be  made  or  not.  The  order  being  made  by  him  is 
substantially  a  bargain  by  both  him  and  Geml,  or  it 
all  events  must  be  considered  as  a  bargain  made  not 
only  by  the  order  of  the  defendant,  but  that  he  was  fuliy 
authorised  so  to  do. 


Lord  Chief  Justice  Dallas. — ^Tlie  stock  in  question 
stood  in  the  joint  names  of  the  defendant  and  Geasf,  and 
t|ie  plaintifF  has  declare^  against  the  defendant  singly;  the 
only  question  therefore  is,  whether  Geast  can  be  considered 
as  a  party  to  this  contract.  It  is  quite  clear  that  tbe  de- 
fendant could  not  bind  him.  Is  it  then  to  be  inferred,  or 
collected  from  the  circumstances  of  this  Case,  that  Geasl 
either  concurred  or  authorised  the  defendant  to  order  tbe 
transfer  i  The  power  of  attoruey  looked  to  both  as  being 
jointly  interested,  and  it  is  equally  clear  that  the  one  could 
not  transfer  the  stock  without  the  concurrence  of  the  oilier; 
and  the  defendant  even  admitted  that  he  had  not  such 
concurrence,  as  he  said  he  had  signed  the  power  of  at- 
torney himself,  and  sent  it  to  his  co-trustee  to  be  executed. 
I* therefore  am  of  opinion  that  the  uousuit  was  perfect!/ 
right. 
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Ml*.  Justice  Park. — It  did  not  appear  at  tlie  trial  tliat 
there  was  any  agreement  or  arrangement  whatever  between 
the  defendant  and  Geast,  in  which  the  latter  had  assented 
to  or  concurred  with  the  former  in  the  transfer. 
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Mr.  Justice  Burrough. — ^Tliis  was  a  conditional  bar- 
gain, lliere  was  no  evidence  whatever  to  induce  the 
Jury  to  find  a  verdict  for  the  plaintiff.  The  contract  could 
only  have  been  complied  with,  by  the  joint  concurrence 
of  the  defendant  and  Geast  to  the  transfer  s  being  made. 

Rule  refused. 


Harris  v,  Cooke. 

This  was  an  action  on  the  case  for  an  excessive  dibtress, 
iu  which  the  premises  were  described  to  be  situate  in  the 
{larish  of  Si.  George,  the  Martyr,  Bloomsbury. 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the 
Sittings  at  Westmin&ter,  after  the  last  Term,  it  was  proved 
tl)at  the  premises  were  situate  in  King  Street,  in  the  parish 
of  St.  George,  Bloomsbury.  On  an  objection  being  taken 
fur  the  defendant  that  this  was  an  improper  description, 
the  learned  Judge  directed  a  nonsuit. 

Mr.  Serjt.  Lews  now  moved  that  it  might  be  set  aside, 
and  subniilled  that  the  parisli  was  rightly  described  as 
St.  George,  the  Martyr,  Bloomsbury,  or  tliat  at  all  events 
it  was  a  suflScient  legal  description,  as  there  were  two 
parishes  situate  in  Bloomsbury,  the  one  known  by  the  name 
of  St.  George,  the  Martyr,  and  the  other  not,  but  the 
churches  of  both  were  dedicated  to  that  Siuat., 


Wednesday, 
Kov.  11th. 

In  an  action 
for  an  exces- 
sive distress, 
the  premii^es 
were  laid  to  bo 
in  the  parish  of 
St.  George, 
the  Martyr, 
Bloomsbury, 
and  proved  to 
be  in  the  parisb 
of  St.  George, 
Bloomsbury : — 
Held  an  im- 
proper de- 
scription. 
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But ; — Per  Curiam,  the  parish  diould  hate  been  de- 
scribed by  its  known  and  popular  name,  sod  not  bj  ilt 
general  description.  SL  George,  S/oomi6iiry,wu  dedi- 
cated to  George  the  Firtt,  and  Sl  George,  the  Martf^ 

is  quite  a  distinct  parish. 

Rule  refused  (a). 

{a)  See  TaybfT  ▼.  Uooman,  ante,  toL  i.  p.  161. 


Wednesday, 
Not.  11th. 


Leigh  v.  Paterson  and  Another. 


tember,  con- 
tracted to  deli- 
Ter  tallow  to 
the  plaintiff 
"  in  all  next 


The  defend-  This  was  an  action  of  assumpsit ^  founded  on  a  breach  of 
"^th*  f*  &«-  *®  following  contract,  entered  into  by  the  defendants  with 
the  plaintiff  through  the  medium  of  his  broker,  for  a  qiuB- 
tity  of  tallow,  which  the  defendants  neglected  to  deliw* 
and  was  brought  to  recover  the  difference  between  tbe 
price  at  which  tbe  article  was  bought,  and  its  value  at  tbe 
Becemberr  at  a  jj„,g  ^^  contract  was  broken.  The  contract  was  addressed 
to  the  plaintiff,  and  signed  by  his  broker,  -and  was  in  tk 
following  terms : — 

"  Sir,  Liverpool,  JSth  Sept.  1817. 

''  I  have  this  day  bought  for  your  account,  ftoo 
Messrs.  Paterson  and  Cuttley  (the  defendants)  50  casks 
of  Petersburg  yellow  candle  tallow,  to  arrive  inLi«r- 
haying  risen  in  pool^  in  all  next  December,  at  &os.  per  cwt.  to  b«  *• 
livered  in  merchantable  condition,  "with  customary  ailo«' 
ances,  payable  by  your  acceptance  at  four  months,  le»  ^^^ 
months  discount  from  delivery." 


certam  price 
per  cwt.     In 
October  they 
informed 
him  they  had 
sold  the  tallow 
and  could  not 
perform  the 
contract : — 
Held,  tallow 


price,  that  the 
plaintiff  was 
entitled  to  re- 
cover damages 
according  to 
the  market 

f^rice  on  the 
ast  day  in 


The  defendants  having  suffered  judgment  bj  default,  i 

u-  u  ri-  wi^  of  inquiry  came  on  to  be  executed,  when  it  was  proved 

which  the  con-  ^     "^  ' 

tract  could  ,     ^ 

have  been  performed,  viz.  31st  December,  as  he  had  not  acquicscaalo  i 
being  rescinded,  when  the  defendants  refused  to  perform  it. 


add  Another. 
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for  the  plaintiff,  that  the  market  price  of  tallow,  at  iMer-  1818. 
pool,  of  the  descrifltion  mentioned  in  the  contract,  was,  Leigh 
at  the  end  of  December,  when  the  goods  were  to  be  d^-  v. 

livered,  8I5.  per  cwL  which,  on  the  quantity  of  goods   ^^^^Jnoffcil 
mentioned  in  the  contract,  would  make  a  difference  to  the 
plaintiff  of  about  £9.S  1 .  ' 

For  the  defendants,  it  was  insisted,  that  tlie  damages 
ought  not  to  be  estimated  on  the  difference  of  price 
between  that  stated  in  the  contract  and  the  price  in 
December,  when  the  goods  were  to  be  delivered,  but  on 
the  price  at  an  intermediate  time,  when  they  contended 
the  contract  had  been  determined: — In  order  to. prove 
vrhich,  thejr  called  a  witness,  who  stated,  that  in  the  latter 
end  of  October  last,  he  had  a  communication  with  the 
plaintiff,  at  the  request  of  the  defendants,  and  informed 
him  that  they  could  not  perform  the  contract,  and  that 
they  had  sold  the  goods  in  London,  and  offered  him  a  sum 
of  money  to  put  an  end  to  the  contract,  which  he  refused, 
and  insisted  on  its  due  performance  by  the  defendants. 
That  tallow  had  then  advanced  to  the  price  of  T\&,per 
cwt.  That  he  had  afterwards  frequent  communications 
with  the  plaintiff  until  the  end  of  December,  \s\io  uniformly 
required  the  contract  to  be  performed  by  the  defendants. 
Tliat  there  was  sufficient  tallow  in  the  market,  to  have  en- 
abled the  plaintiff  to  purchase  a  similar  quantity  to  that 
contracted  for  sale  by  the  defendants,  at  the  time  the  first 
communication  was  made  to  the  plaintiff  in  October,  [that 
they  had  sold  the  tallow  in  question. 

The  Secondary,  in  charging  the  Jury,  stated,  that  as 
far  as  tlie  plaintiff  was  concerned,  the  contract  was 
never  put  an  end  to  or  determined  by  him ;  that  not- 
withstanding he  had  uniformly  insisted  on  its  perform- 
ance, and  had  refused,  on  the  communication  irfade  to 
hiu)  in  October,  to  accept  the  sum  offered  to  put  an 
end  to  the  contract,  yet,  that  the  defendants  having  sold 
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1818.         the  goods,  had  put  it  out  of  their  power  to  perfom 
^^''^  the    contract,   and   that   after  that   communicadoD,  the 

V.  plaintiff  would  not  have  been  bound  to  have  received 

Paterson  any  goods  under  the  contract,  and  that  the  defendants 
^'^  ^  ^^*  could  not,  after  such  communication,  deliver  the  goods  m 
performance  thereof;  that  therefore  the  plaintiff  ought  not 
to  be  permitted  to  lay  by,  try  the  market,  and  take  tlie  ad- 
vantage; and  he  left  it  to  them  to  determine  whether  tlie 
plainUff,  after  tlie  above  communication,  could,  by  reason- 
able diligence,  have  possessed  himself  of  tallow  at  a  lesi 
expence  than  what  he  then  claimed,  and  which  it  appeared 
he  could  have  done.  Hiey  consequently  found  a  verdict 
for  the  plaintiff  for  £122.  10s.  being  the  diflference  be- 
tween the  contract  and  market  prices  of  tallow,  at  the  time 
of  the  communication  in  October, 

Mr.  Serjt.  Vaughan,  in  the  course  of  the  last  Term, 
having  obtained  a  rule  nisi,  that  the  inquisition  which 
had  been  found  in  this  case  might  be  set  aside,  and  a  new 
writ  of  inquiry  executed,  on  the  ground  that  the  damages 
were  inadequately  assessed,  as  the  contract  was  subsisting 
to  the  last  day  of  Decembeff  when  it  ought  to  have  been 
performed,  and  that  the  damages  ought  to  have  been  as- 
sessed at  die  difference  of  the  market  price  of  that  daj,  and 
the  terms  of  the  original  contract. 

Mr.  Serjt.  Zens  now  shewed  cause,  and  submitted,  that 
the  Secondary  had  adopted  a  right  course,  and  the  Jorj 
drawn  a  right  conclusion.  The  former  considered  that 
the  contract  was  broken  by  the  defendants,  when  they  re- 
quested the  communication  to  be  made  to  the  plainlifl^  at 
the  latter  end  of  Oc^o6er,  and  that  the  measure  of  damages 
ought  to  have  been  assessed  by  the  difference  iu  the  price  of 
tallow  iu  the  market  at  that  time.  The  plaintiff,  however, 
waited  until  the  last  day  on  which  the  contract  could  be 
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perforiiied>  ¥^hen  tallow  was  at  the  highest  price,  and  now  1818. 

claims  damages  to  the  fullest  extent;  but  the  fair  measure         Leigh 

of  damages  was  at  the  time  the  contract  was  broken,  in  v. 

October,  and  as  the  Jury  have  so  found,  their  verdict  ought     Patbrson 
.  -    t     J-  .    i_  J  *nd  Another, 

not  to  be  disturbed. 

Lord  Chief  Justice  Dallas. — ^The  contract  was  mutu- 
ally made  between  the  plaintiff  and  the  defendants,  and  it 
can  therefore  be  only  dissolved  by  the  mutual  consent  of 
both  parties.  Such  consent  is  actually  necessary.  Besides^ 
the  contract  was  subsisting  throughout  the  whole  of  the 
month  of  December.  The  parties  had  until  twelve  o^cloclc 
at  night  of  the  last  day  of  that  month  to  complete  the  con- 
tract. It  turned  out,  however,  that  during  that  month 
tallow  had  risen  considerably  in  the  market.  The  contract 
was  made  in  the  September  preceding,  and  at  the  latter  end 
of  October  the  defendants  caused  a  communication  to  be 
made  to  the  plaintiff  that  they  bad  disposed  of  the  tallow, 
and  could  not  go  on  with  their  contract.  If  the  plaintiff  had 
then  assented  to  its  being  put  an  end  to,  or  it  could  even 
be  inferred  that  he  did  so,  it  might  have  had  the  effect  of 
terminating  it.  But,  as  that  is  not  the  fact,  it  continued 
open  till  the  3 1st  of  December.  If  tallow  had  fallen  in 
the  market  during  that  month,  the  plaintiff  would  have 
been  obliged  to  pay'the  defendants  according  to  the  terms 
of  the  original  contract.  It  has  been  said  that  he  might 
have  purchased  other  tallow  in  tlie  market  at  a  less  price, 
bat  he  was  not  bound  to  do  so,  as  he  had  a  riglit  to  call 
on  the  defendants  to  perform  their  contract.  If  he  could 
have  purchased  -at  so  low  a  rate,  so  might  they.  I  therefore 
think,  that  by  the  terms  of  this  contract,  the  damages 
should'have  been  estimated  at  the  difference  of  the  prices 
in  tallow  when  it  was  made,  and  on  the  3 1st  of  December^ 
being  the  last  day  on  which  the  defendants  could  have 
delivered  it,  and  more  particularly  so,  as  the  plaintiff  has 
done  nothing  on  his  part  to  put  an  end  to  it 
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Mr.  Justice  Park. — 1  am  of  tlie  same  opinion.  The 
plaintiflr  never  acceded  to  a  breach  of  the  contract  by  the 
defendants,  which  was  mutual  both  in  sense  and  terms. 
The  former  contracted  for  tailow  to  be  delivered  bj  the 
latter  during  the  month  of  December.  His  chief  object 
was,  to  have  it  delivered  in  Ihat  month.  How,  tbereforc; 
could  the  defendants  put  an  end  to  it  in  the  October  pre- 
ceding, without  his  concurrence?  He  has  clearly  sus- 
tained an  injury,  and  I  think  the  Jury  have  found  a  wrong 
verdict,  by  not  having  given  the  plaintiff  damages  equal 
to  the  market  price  on  the  51st  of  December. 


Mr.  Justica  BuRROuoH.— The  plaintiff  never  agreed 
to  rescind  tlie  contt-act.  It  therefore  remained  open  to 
the  last  day  on  which  the  tallow  should  have  been  it- 
livered. 

Rule  absolute. 


Thorsdav, 
Nov.  12th. 


FooRD  r.  Wilson. 


The  assignor  This  was  an  action  of  covenant  for  quiet  enjoyment.  Ta« 
of  a  lease,  co.  declaration  stated,  that  by  an  indenture  of  the  Jldiof  Of- 
he"had\ot  at  ^^^^^  'IQlG,  between  the  defendant  of  the  one  part,and  the 
any  time  done,  plaintiff  of  the  other ;  after  reciting  that  by  an  indenture 

or  suffered  any  ^f  lease,  dated  the  2d  of  January,  1809,  and  made  be- 
act  or  thmg,  Jf  ' 

whereby  the  . . 

premises  intended  to  be  assigned  could  be  impeached  or  affected  in  ^^ 
or  estate;  and  that  for  and  notwithstanding  any  such  act,  &c.  ^^.^^ 
was  a  good,  valid,  and  subsisting  lease,  and  not  forfeited,  sarrendere^ 
or  become  void ;  and  that  he  had  in  himself  good  right,  fuU  power,  ^ 
authority  to  grant,  assign,  transfer,  and  set  over  the  same,  to  the  s^ 
signee,  in  manner  aforesaid ;  then  followed  a  covenant  for  f'*^®'".*^ 
ance  by  the  assignor  and  all  persons  claiming  under  bim :— HeM,  that  tae 
general  words,  that  the  assignor  had  full  power  to  grant,  assign,  and  w 
over,  were  restrained  by  the  preceding  part  of  the  covenant,  and  there- 
fore that  such  covenant  was  confined  to  the  act  of  the  assignor  alone. 
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tween  George  Moss,  Tliomas  Moss,  and  Humphrey  Ball, 
of  the  one  part,  and  the  defendant  of  the  other;  thejr 
demised  to  tl|e  defendant^  his  executors,  administrators, 
and  assigns,  a  certain  messuage  therein  described,  situate 
at  Fauxhall,  in  the  parish  of  Lambeth,  then  in  the  posses- 
sion of  the  defendant,  together  with  the  yard,  and  all  ways, 
&c.  thereto  belonging  (excepting  a  certain  cellar,  with  its 
appurtenances) : — ^To  hold  the  same  to  the  defendant,  his 
executors,  administrators,  and  assigns,  from  the  24th  of 
June,  1810,  for  the  term  of  twenty-one  years,  at  the 
yearly  rent  of  £25,  payable  half  yearly ;  and  further  re- 
citing, that  the  plaintiff  had  contracted  and  agreed  with 
the  defendant,  for  the  absolute  purchase  of  all  his  estate 
and  interest  in  the  said  messuage  and  premises  demised 
by  the  therein  recited  in  part  indenture,  for  the  residue 
of  the  said  term  of  twenty-one  years,  for  the  sum  of 
^1,100;  the  defendant,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  that  sum,  paid  to  him  by 
the  plaintiff,  bargained,  sold,  assigned,  and  set  over  to 
the  plaintiff,  the  said  messuage  and  premises  mentioned 
and  comprised  in  the  before  in  part  recited  indenture  of 
lease,  and  all  the  estate,  right,  title,  and  interest^  of  him 
the  defendant,  in  and  to  the  same,  and  every  part  thereof, 
together  with  the  said  in  part  recited  indenture  of  lease : — 
To  have  and  to  hold  the  same  to  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  for  and  during  all 
the  rest,  residue,  and  remainder  then  to  come  and  unex- 
pired, of  the  said  term  of  twenty-one  years  thereof, 
granted  by  the  said  in  part  recited  indenture  of  lease,  to- 
gether with  the  said  indenture  of  lease,  subject,  never- 
theless, to  tlie  payment  of  the  rent  and  the  performance 
of  the  covenants  therein  reserved,  and  which,  on  the  part 
or  behalf  of  the  lessee  or  assignee,  were  and  ought  to  be 
done  and  performed : — ^And  the  defendant  did,  by  the  said 
indenture  of  assignment,    covenant    with   the    plaintiff. 
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(among other  things,)  that  "he  the  defendant,  atdietioif 
of  the  delivery  thereof,  had,  in  himself,  good  right,  full 
power,  and  lawful  and  absolute  authority  to  grant,  bar* 
gain,  sell,  assign,  transfer,  and  set  over,  the  said  me88ui«e 
and  premises  therein  before-mentioned,  and  intended  to 
be  thereby  assigned  unto  the  plaintiff,  his  executors,  ad- 
ministratorsy  and  assigns,  according  to  the  true  intent  and 
meaning  of  the  said  indenture; — By  virtue  of  which  inden- 
ture, the  plaintiff,  on  the  Uth  of  October,  1816,  en- 
tered into  the  premises  so  bargained,  sold,  assigned,  and 
»H  over  by  the  defendant,  and  became  possessed  thereof 
until  the  disturbance,  claim,  and  threat  thereinafter  ineo- 
tioned  :'*  The  plaintiff  then  averred  a  performance  of  co- 
venants on  his  part,  and  assigned  for  breach,  that  the  de- 
fendant had  not,  in  himself,  at  the  time  of  the  sealing  and 
delivery  of  the  indenture  of  assignment,  good  right,  foil 
power,  and  lawful  and  absolute  authoiity,  tognmt,  h»- 
gain,  sell,  and  assign  the  said  messuage  or  premises  m 
the  indenture  of  assignment  mentioned,  and  intended  to 
be  thereby  assigned,  ivilh  the  appurtenances,  unto  tie 
plaintiff,  his  executors,  administrators  aud  assigns,  ac- 
cording to  the  true  intent  and  meaning  of  the  said  iodeo- 
lure  of  assignment,  but  that,  on  the  contrary  thereof,  loc 
defendant,  at  the  sealing  and  delivery  of  that  indenture, 
had,  in  himself,  good  right,  full  power,  and  lawful  aod 
absolute  authority  to  grant,  bargain,  sell,  assiga,  transwo 
and  set  over,  a  part  only,  to  wit,  three-fourth  parts  of 
shares,  the  whole  into  four  equal  parts  or  shares  to  w 
divided  of,  and  in  the  said  messuage  and  premise*;  u\e 
otlier  fourdi  part,  with  tbcappurtenances,.atlhetinieofthc 
sealing  and  delivery  of  the  said  indenture  of  assignment 
belonging  to,  and  the  legal  title  of,  in,  and  to  the  same, 
being  then  and  from  thence  hitherto  legally  vested  in 
George  Moss,  Thomas  Moss,  and  Thomas  Paine,  in  trw| 
for  the  wife  of  the  said  Humphrey  Ball,  and  which  jaid 
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G.  Moss,  T.  Moss,  and  Paine,  having  good  and  lawful 
right  and  title  to  the  said  one-fourth  part  of  the  said  mes- 
suage and  premises,  afterwards^  and  during  the  residue  of 
the  said  term  of  twenty-one  years,  in  the  indenture  of  as- 
signment mentioned,  to  wit,  on  the  1st  of  November, 
1817,  under  and  by  virtue  of  such  lawful  title,  claimed 
and  demanded  from  the  plaintiff  a  great  and  increased 
rent  for  the  one-fourth  part  of  the  said  messuage  and  pre- 
mises, (other  than  the  cellar  in  the  indenture  of  assign- 
ment excepted  ;)  and  in  default  of  his  agreeing  to  pay  the 
same,  for  the  residue  of  the  said  term  of  twenty-one  years, 
had  threatened  to  eject,  put  out  and  remove,  and  could 
and  might  have  right  and  power  to  eject,  put  out  and  re- 
move, the  plaintiff  from  the  possession  and  enjoyment  of 
the  said  one- fourth  part  of  and  in  the  said  messuage  and 
premises ;  and  that  in  order  to  retain  possession  thereof,  he 
had  been  forced  to  consent,  and  had  consented  to  pay  such 
increased  rent  for  the  said  one-fourth  part  of  the  said  mes- 
suage and  premises,  of  and  during  the  said  term  of  twenty- 
one  years  in  the  said  indenture  of  assignment  mentioned, 
then  to  come  and  unexpired. — The  defendant,  after  crav- 
ing oyer  of  the  indenture,  set  it  out  at  length,  in  which, 
after  the  recitals  before  stated  in  the  declaration,  the 
covenant  in  question  between  him  and  the  plaintiff, 
as  to  quiet  enjoyment,  was  in  the  following  terms : 
viz.  "  That  the  defendant,  for  himself,  his  executors  and 
aid ministra tors,  did  thereby  covenant,  promise,  declare, 
and  agree,  to  and  with  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  that  he,  the  defendant,  had  not, 
at  any  time  theretofore,  made,  done,  committed,  or  suf- 
fered any  act,  deed,  matter,  or  thing  whatsoever,  whereby, 
or  by  means  whereof,  the  said  messuage  and  premises  by 
the  said  indenture  of  lease  demised  and  thereby  assigned, 
or  intended  so  to  be,  or  any  part  thereof,  were,  was, 
could,  should,  or  might  be  impeached,  charged,  incum- 
bered, or  affected  in  title,  estate,  or  otherwise  how- 
VOL.  II.  K  n 
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soever!  and  that  for  and  ootwithataodiiig  njiackid^ 
deedy  matter,  or  thing,  the  said  lease  was  t  good  aid 
subsisting  lease,  valid  in  the  law,  and  not  forfeited,  av- 
rendered,  or  become  void  or  voidable : — And  (id  the  de- 
fendant, at  the  time  of  the  sealing  and  delivery  of  theii- 
denture  of  assignment,  had,  in  himself,  good  rigbt,  fill 
power,  and  lawful  and  absolute  authority  to  gnnt,  bir- 
gain,  sell,  assign,  transfer,  and  set  over  the  said  nenoap 
and  premises  thereinbefore  mentioned,  and  intended  to 
be  thereby  assigned,  with  the  appurtenances,  unto  the 
plaintiff,  his  executors,  administrators  sod  siiigni»  in 
manner  aforesaid,  ancil  according  to  the  true  btent  skI 
meaning  of  that  indenture ; — ^Then  followed  t  cofOiiBt 
by  the  defendant,  for  further  assurance,  in  the  follow- 
ing terms: — 

^'And  also  that  he,  the  defendant,  his  executors  sod  ad- 
ministrators, and  all  and  every  other  person  snd  pcnou 
lawfully  claiming,  or  to  claim  under  him  or  them,  should 
and  would,  at  all  times*  thereafter,  at  the  reasonsble  re- 
quest and  proper  costs  and  charges  in  the  law  of  die 
plaintiff,  his  executors,  &c.  make,  do,  and  exectttCyiU 
and  every  such  further  and  other  lawful  and  reaaonible 
acts,  deeds,  assignments,  and  assurances  in  the  Isv,  f*^ 
more  perfectly  and  absolutely  assigning  andcoofcjingto 
the  plaintiff,  his  executors,  &c.  the  said  premtKs  therebj 
assigned,  or  intended  so  to  be,  for  and  during  sit  tbereii- 
due  and  remainder  of  the  said  term  of  twenty-one  jein^ 
which  should  be  then  to  come  and  unexpired,  tf  die 
plaintiff,  his  executors,  administrators  and  sssigos,  or 
his  or  their  counsel  should  reasonably  require  orsdm; 
but  subject,  nevertheless,  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants  in  the  said  iodenttft 
Contained,  and'  which,  on  the  part  of  the  lessee  or  tstigoei 
of  the  premises,  were  and  ought  to  be  paid,  obs^M 
performed,  fulfilled,  and  kept." 


itf  Tus  nrrT-NiMTii  tcar  or  cbo.  iir. 


BSff 


The  defeodant  th«n  demurred  tpeciany  to  tbe  deelerv* 
tion,  and  assigned  for  causes^  that  the  indenture  brought 
into  Court,  and  in  the  declaration  mentioned,  did  not 
ccmtain  any  covenant  or  warranty  of  title  to,  or  of  right* 
pbwer,  or  authority,  to  bargain,  sell,  assign,  transfer,  or 
aetover,  the  said  premises  in  the  declaration  mentioned, 
or  any  part  thereof,  other  than  and  i^inst  the  defeudaal, 
and  persons  claiming  under  him;  and  that  the  plaintiff 
bad  not,  in  his  declaration,  alleged  or  shewn  any  deiect  of 
title  to  the  premises,  or  any  part  thereof,  arising  from  or 
by  raaaon  of  any  thing  done  by  tbe  defendant,  or  any  per- 
aons  claiming  under  him,  or  any  eviction,  interruptiott^ 
molestation,  or  disturbance,  done*  committed,  or  oeca* 
aioned  by  the  defendant,  or  any  persons  claiming  under 
him ;  and  also  that  the  declaration  was,  in  other  respects, 
uncertain,  informal,  and  insufficient,  &c.  The  plaintiff 
joined  in  demurrer. 


1818. 


FOORD 
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Tbe  case  came  on  for  aigument  this  day,  when 
Mr.  Serjt.  Besf,  in  support  of  the  demurrer,  obsenred, 
that  the  only  question  was,  whether  the  covenant  of  tbe 
defendant's  title  to  assign,  was  an  absolute  covenant  on 
his  part,  as  against  the  acts  of  all  the  Wbrld,  or  qualified  and 
restrained  as  against  his  own  acts  only ;  or,  in  other  words^ 
whether  this  covenant  were  absolute,  as  set  out  in  tbedb^ 
daration,  or  controlled  by  other  words  in  the  lease*  He 
submitted,  that  th^  case  oi  Browning  ^.Wright  (a)  was 
precisely  in  point,  and  must  govern  the  present,  and  more 
particularly  so,  as  the  doctrme  iu  that  case  had  been  recog- 
nixed  and  established  by  subsequent  decisions:-— Although 
the  case  of  Howell  v.  Ridiards  (6)  may  be  relied  on  for 
the  plaintiff,  still,  it  will  not  be  found  as  an  authority 


{a)  2  Bot.  if  Pul  13. (&)  11  JRis*,  633. 

BBS 


iW  ^         CASn  IK  MtCVAKLMAS  TBRV, 

VUt.        «gaiiiflt  tbe  dcfienduity  if  ihe  ditiiictioii  between  •€0f^ 

FooRP       ""^^  '^''  ^^^  *°^  ^^  ^^  ^^^  6ii|oyiiieDt^  wUchini 

V.  VKwt  acconitely  drawn  bj  Lord  J^enboranghf  m  deliver- 

Wtuoii.      ing  the  jodgment  of  Ae  Court,  in  diat  case  (di)^  be  wdl 

attended  to  bere;-*therefofe  tbe  covenant  decbuedoolry 

flbe  plabtiffi  imist  be  qoaKfied  by  the  words  immriittelj 

preceding,  and  confined  to  defecfa  of  tide  trinng  bm 

the  coTenaiitor  hinself,   and  consequendy  tbe  fK^ 

ictioa  cannot  be  supported. 

Mr.  Seijt.  FaughoHf  contri^  observed,  tbat  tbis  cne 
waa  distinguisbable  from  that  of  Brmmng'f*  Vf^^  " 
there  the  premises  were  conveyed  in  fee,  while  here,  tin 
defendant  merely  granted  to  the  plaintiff  an  asngnment  of 
tbe  residueof  his  term ;  aAd  Lord  EUon  observed,  in  that 
ease  (6),  that  **  in  a  leasehold  esUte,  where  tbe  tide 
cannot  be  so  easily  ascertained,  as  in  cases  of  freehold,  the 
purcihaser  must  require  a  greater  security;  as  all  tbennu* 
meiitB  of  a  freehold  estate,  and  every  Uiing  wbkh  cso 
illnatrate  the  title,  is  in  the  possession  of  the  vendor,  but 
that  that  was  seldom  the  case  with  respect  to  lesMboIdt" 
Tbe  only  question  therefore  is,  whether  the  whole  core 
nanCin  this  case  can  be  considered  as  one  subsifltiogor 
connecting  covenant; — it  cannot  be  so  deemed,  sitheic 
are  two  dbtinct  covenants,  and  if  not,  tbe  latter  wordi  nest 
be  expunged  alt(^ther.  The  covenant  must  be  taken  noit 
atrongly  against  the  defendant  as  covenantor ;  he  had  two 
olgecta  in  view,  and  by  the  one  covenanted  that  he  hd 
done  no  acts  to  impeach  or  defeat  his  tide  at  die  time  of 
the  assignment  of  the  lease ;  and  furdier,  that  it  wai  tgood 
and  valid  lease,  and  diat  he  himself  had  full  powerand  ab- 
solute authority  to  grant,  sell,  assign,  and  set  over  die  pre- 
mises  in  question  to  the  plaintiff.  As  it  appears  he  bad  not 

(a)  11  East,  er43.-^ (6)  2  Bqb.  ^  Pa/-  ^ 
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fall  power  so  to  do,  his  dtle  is  defeclif  e.    In  Gainfford         IQia* 

V.  Griffiik(ja),  it  was  held,  that  where  a  vendor  of  a  least 

gave  an  unrestricted  covenant  for  its  validity,  and  a  re* 

stricted  one  for  quiet  enjoyment,  that  the  former  was  not      Wil8QN« 

restricted  by  the  latter,  and  a  distinction  was  there  taken 

between  that  case  and  Braughion  v.  Conwaj^b),  where  a 

covenant  that  the  vendor  bad  not  done  any  act  to  disturb 

the  assignee,  but  that  the  assignee  might  enjoy  without  the 

disturbance  of  him  or  any  other  person,  inas  held,  to  be 

confined  to  acts  done  by  the  vendor,  on  the  ground  of  the 

latter  words  being  dependent  on  the  preceding  matter. 

lo  Barton  v.  Fitzgerald  (c),  where,  in  an  assignment,  a 

lease  was  recited  to  be  for  the  term  of  ten  jears,  and  the 

seller  covenanted,  first,  that  he  had  done  no  act  to  in* 

cumber,  eicept  an  under  lease ;  secondly,  and  abo,  that 

the  lease  was  good  and  subsisting,  and  not  become  void 

or  voidable;  and  lastly,  for  quiet  enjoyment  against  the 

acts  of  the  seller ;  and  it  appeared  that  the  lease  was  for 

ten  years,  if  a  person  should  so  long  live ; — he  dying  after 

the  assignment,  but  before  the  expiration  of  ten  years,  it 

viras  held,   that  the  second  covenant  for  the  validity  of  the 

lease  was  not  restricted  by  the  covenant  preceding  it,  and 

that  the  vendee  had  a  good  right  of  action :    Here,  the 

covenant  by  the  defendant  b  general  and  unrestramed, 

and  therefore  the  plaintiff  is  entitled  to  recover. 

Lord  Chief  Justice  Dallas. — ^The  only  question  is, 
wliether  the  covenant  by  the  defendant  in  the  lease,  be 
absolute  or  qualified.  I  think  this  casie  must  be  governed 
by  that  of  Browning  v.  fVright,  in  which  the  rea* 
aoning  of  Mr.  Justice  Buller  is  particularly  applicable. 


id)  1  Wms.  Saund.  68.— (5)  Dyer,  240. (c)  15  East, 
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where,  having  observed  (a)  that  "  covenants  beiiig  b* 
tended  for  the  benefit  of  the  party  conveyhigy  he  aiked 
how  the  defendant  there  had  protected  himself?  He 
has  expressly  told  us  (said  he),  in  one  part  of  the  deed, 
that  he  means  to  covenant  against  his  own  acts, ' and  aie 
we  to  sayi  that  he  has,  in  the  same  breath,  covenanted 
against  the  acts  of  all  the  world  ?  This  would  be  higblj 
inconsistent.  If  the  Court  is  driven  to  say,  that  these  two 
covenants  must  stand  together,  they  must  do  so,  hj  pro- 
nouncing judgment  on  the  words  of  this  particular  ckose, 
and  shutting  their  eyes  against  all  the  other  parts  of  ibe 
deed.'' — Here,  the  latter  part  of  the  covenant  must  be  takes 
as  if  it  were  connected  with  the  former,  and  refenin;;  to 
acts  done  by  the  defendant  alone.  There  are  no  general 
words  by  which  it  can  be  extended  to  all  the  world.  In 
Gainrfwrd  v.  Griffith  (b),  a  covenant  in  a  lease,  that  it  wis 
good  and  indefeasible,  was  held  to  be  general,  and  not  ^^ 
strained  by  the  subsequent  covenant  for  quiet  eigoyroeat, 
without  any  let  or  disturbance  of  the  defendant;  and  tbst 
a  prior  covenant,  should  not  be  restrained  by  a  subseqoeot 
one,  when  they  make  but  one  entire  sentence,  and  not  dis- 
tinct covenants,  in  which  case,  the  construction  must  be  on 
the  whole  sentence.  In  Broughton  v.  Conway  (c\  which 
was  an  action  of  covenant  for  quiet  enjoyment,  it  was  re- 
solved, that  the  words  **  but  that/*  depended  on  the  pre- 
cedent matter,  and  had  relation  to  the  words  ^  that  the 
lestet  had  not  done  any  act/*  and  were  not  absolute  words. 
The  leading  principle  in  cases  of  this  description,  is  the  in- 
tention of  tlie  parties ;  can  this  therefore  be  considered  as 
more  than  one  covenant,  the  latter  part  of  which  is  con- 
nected with  the  former,  by  the  yifords*^  and  that  V  The 
defendant  tliereby  covenanting  for  himself,  and  all  persons 
claiming  under  him,  thereby  intending  to  dispose  of  all  bis 


(a)  2  Bo$.  ^  Ptd.  26. (*)  1  Sttund.  60. (c)  Dyer,  240, 
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right  End  interest  in  the  premises  in  question,  End  iko  co- 
▼eminting  thEt  he  had  done  no  act  to  Evoid  the  lesse  under 
Mrhich  he  held.  This  CEse^  therefore,  sppeETs  to  me  to  be 
undistinguidiEble  from  diEt  of  Browning  v.  Wright ^  End 
thEt  the  Ebsolute  covenEnt  by  the  defendant,  is  qualiGed 
and  restrained  by  the  general  one : — ^The  doctrine  laid  down 
in  that  case  by  Lord  Eldon,  was  not  only  panegyrised  by 
Mr.  Justice  ButteTf  but  recognized  End  confirmed  by  the 
Court  of  Kings  Bench,  in  Howell  v.  Richards  (a),  and 
by  Mr.  Justice  Bayley,  in  Barton  v.  Fitzgerald  (Jb), 

Mr.  Justice  Park. — lEm  of  opinion  that  from  the 
terms  of  this  covenant,  it  may  be  implied,  that  the  de- 
fendant only  intended  that  such  covenEnt  should  be  con* 
fined  to  his  own  Ects  End  those  claiming  under  him  ;  all 
the  latter  part  of  the  sentence  is  referable  to  the  first,  and 
connected  by  the  words  ''  and  that,'  which  can  only  be 
intended  to  apply  to  such  deed,  matter,  or  thing,  as  is 
mentioned  in  the  first  part  of  the  covenant.  Independ* 
cntly  of  this,  however,  the  case  of  Browning  v.  fVrigfU 
is  precisely  in  point,  and  relieves  every  difficulty,  which 
1  might  otherwise  have  entertained  on  the  subject. 

Mr.  Justice  Burkotjxsh. — ^The  case  of  Browning  v. 
Wright  is  not  distinguishable  from  the  present,  either  in 
point  of*  principle  or  fact,  and  the  covenant  by  the  defend- 
ant in  both,  must  be  considered  as  one  connected  engage- 
ment ;  the  only  distinction  between  the  two  cases  is,  that 
thiE  is  a  mere  assignment  of  the  lease,  and  not  a  convey- 
ance; I  therefore  concur  with  my  Lord  Chief  Justice  and 
my  Brotlier  Park,  and  consequently  there  must  be 

Judgment  for  the  defeudmU. 


1818. 
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(fi)  11  East,  643.- 
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?ov!^14^.  Vansandau  r.  Corsbie  and  Another. 
Tlie  acceptor  Th  is  was  an  action  of  assumpsit ; — ^The  declaration  stated, 
modafionT'll  **^  ^"  consideration  that  the  plaintiff,  for  the  accocnmoda- 
brought  an  ac-  ^^"»  ""^  *^  ^^^  request  of  the  defendants,  would  accept* 
tion  of  assump-  certain  bill  of  exchange,  made  and  drawn  by  the  defend- 
the*^awers  *°^  ^^  ^^^  plaintiff,  and  whereby  they  lequired  hiio, 
who  had  be-  ^^^^  months  after  the  date  thereof,  to  pay  to  the  order  of 
come  bank-  them,  the  defendants,  i*  1,021.  55.  Gd.  and  would  deli- 
providing  him  ^^^  ^'^®  ®*°*®'  ®^  accepted,  to  the  defeudaots,  in  order 
with  funds  to  ^hat  they  might  negotiate  the^  same  for  their  own  use  wd 

pay  the  bill  benefit ;  they  undertook  and  promised  the  riainliff,  to 
when  due,  ac-  ...  ^        ,  f  ,     .  n 

cording  to  a     P^'^^'de    him    money    for    the    payment    of  the  bill, 

promise  made  when  the  same  should  become  due  and  payable.— lie 
do/?n  whTch""  P'*'"'^^  ^^^^^  averred,  that  he,  confiding  in  the  pro- 
action  he  de-  ^^^  ^f  ^'i^  defendants,  did  afterwards  accept  the  said  bill 
h^^'^  ^^^^  ^^  of  exchange,  and  delivered  the  same  so  accepted,  to  than, 
the  cosU  of^an  ^^^  ^^^  purpose  aforesaid  :— And  that  although  the  bill 
action  brodght   '^  accepted,  was  afterwards  n^otiated  by  the  defendants^ 

against  him  by  for  their  own  use  and  benefit,  and  had  long  since  becorae 
the  holder  of       ,  ,  , ,  ,        .       ,  ^     ,  . 

the  bill ;  and       °"®  ^°^  payable,  yet  that  the  defendants,  not  regarding, 

was  obliged  to  8cc.  but  contriving,  &c.  did  not    nor  would  provide  tbe 

for^it^  aSif  P'^*""^  ^  "'*  *"^"«y  fo*"  ^^^  sa'^J  *>»" ;— By  means  wlieieof, 
and  to  sell  an  '  ^^^  plaintiff,  at  the  time  when  the  bill  became  due,  being 
estate,  in  or-  wholly  unprovided  of  die  means  of  paying  the  same,  ww 
the  melns^of  *"®^  ^^  *®  *^"  holder  thereof,  in  an  action  brougbt 
paying  the  against  him  as  the  acceptor  of  the  bill,  and  was  obliged 

SeWn-^HeW  ^^  P^y'£^^f'^^  h»s  costs  in  defending  such  action,  and 
that  the  plain-'  ^^^^^S  "^  sufficient  defence  thereto,  was  obliged  to  gi« 
tiff  was  a  sure-  a  cognovit  to  confess  the  action;  and  that  when  ibe 
49^6*co"3^*^*  amount  of  the  bill  and  interest  became  due,  according 
c.  121.  *.  8.  ^o  the  tenor  and  effect  of  the  cognovit,  the  plaintiff 
and  should 

have  proved  his  debt  under  the  commission,  and  that  the  defendants  bal- 
ing pleaded  their  certiBcate,  was  a  good  bar  to  such  action. 
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being  unable  to  pay  the  same,  was  obliged  to  sell  his  es*  1818. 
tate  and  interest  in  a  wharf  and  premises  at  Rotherhithe,  y  "^"^^ 
for  the  purpose  of  procuring  the  means   of  paying  the  |^, 

amount  of  the  money  due  on  the  bill ; — By  means  whereof,       Corsbib 
he  bad  not  only  been  put  to  great  expence  of  his  monies,   *^    Aaotherii 
but  had  suffered  great  anxiety  of  mind,  and  been  greatly 
injured  in  his  circumstances  and  credit,  and  greatly  dam- 
nified, by  reason  of  hb  having  been  obliged  to  sell  aud  dis** 
pose  of  his  said  wharf  and  premises. 

The  defendants  pleaded,  Jirst,  the  general  issue;  $e^ 
condly,  a  general  plea  of  bankruptcy ;  thirdly,  after  set- 
tingt  out  their  joint  trading,  the  petitioning  creditors  debt, 
the  act  of  bankruptcy,  the  issuing  of  the  commission  un- 
der which  they  were  fqpnd  and  declared  bankrupts,-  giv- 
ing notice  in  the  London  Gazette,  their  surrender  on  the 
127th  of  January,  1816,  and  the  allowance  of  their  certifi- 
cates by  the  Lord  Chancellor,  on  the  19th  of  July  follow- 
ing, they  stated,  **  That  before  the  issuing  of  the  commis* 
sion,  and  also  before  the  defendants  had  committed  any  act 
of  bankruptcy,  the  plaintiff  had  become  liable  for  a  certain 
debt  of  the  defendants,  upon  and  by  virtue  of  the  said  bill 
of  exchange  in  the  declaration  mentioned,  which  had  been 
drawn  by  the  defendants,  and  accepted  by  the  plaintiff 
for  their  accommodation,  and  which  had  been  before  then 
negotiated  by  the  defendants,  and  at  the  time  of  the  is- 
suing  of  the  commission,  remained  in  the  hands  9f  a  cer- 
tain person,  being  a  creditor  of  them  the  defendants ;  and 
that  before  any  dividend  had  been  made  under  the  com- 
mission, the  plaintiff,  so  being  liable  as  aforesaid,  after 
the  issuing  of  the  commission,  paid  the  debt  for  which 
they  were  so  liable,  to  the  holder  of  the  bill  so  being  such 
creditor  of  the  defendants ;  and,  that  the  creditors  who  had 
not  proved  their  debts  under  the  commission,  could  and 
might  yet  receive  under  it,  a  dividend  equal  in  proportion 
to  their  debts,  without  disturbing  any  dividends  already 
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1818.         made  under  the  same  commission.    And  laUb/,  that  the 

_    ^^^^         plaintiff  had  accepted  a  cognovit  from  die  (kfendioti,  far 

^^  and  in  lieu  of  the  several  causes  of  action  in  the  declin- 

CoRSBiB       tion  mentioned/  before  thej  became  bankniplt.  Ime 

and  Another.   ^^  joined  on  the  first,  second,  and  last  pleas,  lod  ike 

fdaintiff   demurred  specially  to  the  third:  stdgniiig  for 

causes,  that  it  did  not  appear  with  sufficient  certiintj,  in 

or  by  that  plea,  that  the  causes  of  action  io  the  declan- 

tion  mentioned,   were,   or  are,  debts  capable  of  bein| 

proved  by  the  phintiff  as  a  creditor  of  the  defcadiDti  db- 

der  the  commission ;  and  also  that  it  did  not  appctr  b; 

that  plea,  that  the  causes  of  action  in  the  dedantioi 

mentioned,  being  as  therein  stated,  uncertain  sod  unliqai* 

dated  damages,  could  have  been   proved  by  the  pkiutil 

as  debts,  under  the  commissbn  of  bankrupt  in  that  pla 

mentioned.    The  defendants  joined  in  demurrer. 

The  case  came  on  for  argument  this  dsy^  when  Mr. 
Serjt.  I.€irs,  in  support  of  the  demurrer,  contenied  llut 
the  third  plea  could  not  be  supported.  He  obMrved, 
that  the  plaintiff,  by  this  action,  sought  to  recover  the 
consequential  damages  he  had  sustained  by  the  defendmu' 
'  default,  in  performance  of  their  undertakingi  as  alleged 
in  the  declaration ;  and  although  it  was  not  averred  tller^ 
in,  that  the  plaintiff  had  paid  his  acceptance,  still,  itwu 
immaterial  whether  he  had  done  so  or  not,  as  the  action  vtf 
maintainable  the  moment  the  defendants  made  deftulL 
The  only  question  therefore  is,  whether  this  be  s  cause 
of  action  to  which  the  8th  sect,  of  49  Geo.  3.  c.  \i^M 


(a)  By  which  it  is  enacted,  "  That  in  all  cases  of  cob- 
missions  of  bankrupt  already  issued,  under  ^lii^V*!^ 
Tidend  has  yet  been  made,  or  under  which  the  credrtow 
who  have  not  proved,  can  receive  a  dividend  eqntllj  w 
proportion  to  their  respective  debU,  without  distnrbinf 
any  dividend  already  made ;  and  in  aU  cases  of  conuniv 
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upplies,  or  whether  the    plaintiff  be  a  surety  within  1818. 

the  meaning  of  that  section.  The  declaration  is  spe-  vawsaiT  ab 
cially  framed  on  the  agreement  made  between  the  par- 
ties;— and  the  damages  sustained  by  the  plaintiff,  for 
the  breach  of  that  agreement,  will  entitle  him  to  re- 
cover the  loss  he  has  sustained,  as  lq;al  damages,  which 
are  unliquidated,  and  consequently  not  barred  by  the 
defendants'  certificate,  or  capable  of  being  proved 
under    their  commission; — ^This    is    not  the    ordinary 


CORSBIB 

and  Another. 


Bions  of  bankrupt  thereafter  to  be  issued,  where,  at  the 
time  of  issuing  the  commission,  any  person  shall  be  sure- 
ty for,  or  be  liable  for  any  debt  of  tne  bankrupt,  it  shall 
l>e  lawful  for  such  surety  or  person  liable,  if  he  shall  have 
paid  the  debt,  or  any  part  thereof,   in  dischaifge  of  the 
whole  debt,  although  he  may  have  paid  the  same  after  the 
commission  shidl  have  issued,  and  the  creditor  shall  havo 
proved  his  debt  under  the  commission,  to  stand  in  the 
place  of  the  creditor  as  to  the  dividends  upon  such^roof ; 
and  when  the  creditor  shall  not  have  proved  under  the 
commission,  it  shall  be  lawful  for  such  surety,  or  person 
Kable,  to  prove  his  demand  in  respect  of  such  payment,  as 
a  debt  under  the  commission,  not  disturbing  the  former 
dividends,  &c.  notwithstanding  such  person  may  have  be- 
come surety,  or  liable  for  the  debt  of  the  bankrupt,  after 
an  act  of  bankruptcy  had  been  committed  by  such  bank- 
rupt, provided  that  such  person  had  not,  at  the  time 
when  ne  became  such  surety,  or  when  he  so  became  liable 
for  the  debt  of  such  bankrupt,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed,  or  that  he  was  in- 
solvent, or  had  stopped  payment;  provided  always,  that 
the  issuing  a  commission  of  bankrupt,  although  such  bank- 
rupt shall  afterwards  be  supersedea,  shall  be  deemed  such 
ootice;  and  every  person  against  whom  any  commiBsion 
of  bankrupt  has  been  or  shall  be  awarded,-  or  who  has  ob- 
tained, or  shall  have  obtained  bis  certificate,  shall  be  dis- 
charged of  all  demands,  at  the  suit  of  every  such  person 
Laving  so  paid,  or  being  thereby  unable  to  prove  as  afore- 
said, or  to  stand  in  the  place  of  such  creditor  as  aforesaid, 
with  regard  to  his  debt,  in  respect  of  such  suretyship  or  , 
liability,  in  like  manner  to  all  intents  and  purposes,  as  if 
such  person  had  been  a  creditor  before  such  bankruptcy 
of  the  bankrupt,  for  the  whole  of  the   debt  in  respect  of 
which  he  was  surety,  or  was  liable  ai  aforesaid/' 
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1819.  cue  of  an  acceptor  of  a  bill  without  coDsidendoOi  vk; 

^^^^  QQ  htving  paid  it,  has  a  right  to  call  oq  the  drawer  for  re* 

y^  paymeoty  but  arises  on  the  breach  of  a  specific  contract  by 

CkmsBXB  the  defendants,  to  provide  the  money  for  the  payment  of  the 
$od  Aapther.  y^^i .  -^  ^^  j^  cannot  be  proved  as  a  debt,  but  merely  as  «• 
liquidated  damages,  to  be  determined  by  a  jury,  and  the 
plaintiff  cannot  be  considered  as  a  surety  withiu  the  statote. 
The  agreement  of  the  defendants  to  provide  money  fortk 
bill  when  it  became  due,  dispenses  with  the  actual  respooa- 
bility  of  the  acceptor,  as  they  undertook  to  provide  fiiuii 
from  their  own  hands;  the  statute  can  be  only  appEedto 
such  debts  and  liabilities  as  the  law  of  itself  would  raise,  lod 
not  to  damages  arising  out  of  the  breach  of  a  special  agrtt- 
ment.  The  defendanu  have  admitted,  that  the  plaintiff  bad 
paid  the  amount  of  the  bill,  for  it  could  not  hate  been  prov- 
able under  the  commission,  unless  he  had  so  done,  and  u 
he  was  not  provided  with  money  by  the  defendants  to  do  so, 
It  takes  this  out  of  the  ordinary  case  of  debtor  and  creditor, 
and  creates  the  same  distinction  as  between  prindpal  and 
surety ;  for  they  agreed  to  provide  the  plaintiff  with  monej 
when  the  bill  should  become  due ;  a  re-payment  of  the 
amount  of  such  bill  would  not  make  him  amends,  as  be 
had  sustained  damage  by  the  defendants'  non-perfomiaDC< 
of  their  contract  in  not  having  provided  the  money,  tbroogn 
which  he  had  been  put  to  the.  expence  of  defending  tbe 
action  brought  against  him  by  the  holder,  as  well  as  tiie 
costs,  which  could  not  be  proveable  under  the  conwiis"""' 
Tlie  plaintiff,  in  order  to  bring  himself  within  the  statute, 
must  have  actually  paid  the  debt  out  of  bis  ownfoads; 
and  the  true  distinction  is,  whether  a  man  be  bound  to  pay 
a  debt  himself,  or  is  to  be  supplied  with  money  by  another 
•  to  do  so;  if  there  had  been  no  special  agreement  by  toe 
defendants  to  provide  for  the  bill,  it  is  quitie  clear  the 
plaintiff  must  have  paid  its  amount  out  of  his  own  pock^^> 
and  could  not  call  on  them  for  repayment;  buthcrt, 


Vansandaif 


IN  rnM  FIFTT-NIMTH  YEAR  OF  GKO.  III.  607 

before  the  bill  became  dac,  they  tindertook  to  provide  for  1818. 
it,  and  not  having  so  done,  the  plaintiff  is  entitled  to  re- 
cover damages  for  the  breach  of  snch  contract,  to  be  as- 
certained and  fi^ed  by  a  jury.  The  plaintiff,  as  acceptor,  Corsbib 
w«s  not  to  provide  for  the  bill  from  his  own  funds,  but  he  ^^  Another. 
was  AiOy  satisfied  that  the  money  would  be  paid  by  the 
defendants,  according  to  their  contract.  This,  therefore, 
never  whb  a  debt  of  the  bankrupts,  nor  did  the  plaintiff 
pay  it  as  such,  for  he  paid  it  as  his  own,  and  it  could 
never  be  a  debt  of  the  drawers  of  the  bill  until  after  the 
acceptor  had  failed  in  payment  of  it;  the  injury,  there- 
fore, accrued  to  him  as  the  acceptor  of  the  bill,  the 
aoiOQUt  of  which  he  paid  as  his  own  debt,  and  he  there- 
fore had  a  right  to  call  on  the  defendants,  as  drawers,  for 
compensation  on  failure  of  their  engagement 

Mr.  Serjt.  Copley,  contra^  relied  on  the  case  of  S/ed* 
tnan  v.  Martinnant  (d),  where  the  defendant  pleaded  a 
apecial  plea  of  bankruptcy  as  here,  and  promised  to 
provide  the  plaintiff  with  money  to  pay  the  amount  of  a 
bill  of  exchange,  accepted  by  him  at  the  defendant's  re- 
quest, and  for  his  accommodation,  and  it  was  there  held, 
that  die  amount  was  proveable  as  a  debt  under  the  com- 
mission ;  he  submitted,  therefore,  that  that  case  was  not 
distinguishable  from,  but  must  govern  the  present 

Mr.  Serjt.  Lens,  m  reply,  observed,  that  in  Stedman  v« 
Jdartinnant  the  plaintiff  merely  proceeded  on  the  common 
money  counts,  but  here,  he  took  a  special  agreement  from 
Ae  defendants  by  way  of  security,  and  framed  his  deda- 
ration  against  them  for  the  consequential  damage  he  had 
sustained  by  the  non-performance  of  it.     The  question 


(a)  Id  Eaa,  437. 
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1816.  which  arises  m  this  ctse,  therefore,  wu  not  contemplated 

-.    ^'^  in  Stedman  v,  Martinnant^  as  there  the  action  wai  merelj 

.  ^^  for  money. paidy  but  here  it  is  for  the  special  dunge 

CoRSBiB  which   the  plaintiff  has  sustained;  if  he  had  socepted 

and  Another,  ^j^^    j^jjj  ^^jj^m  ^^^    defendant's    entering  into  tin 

agreement^  he  might  be  considered  as  a  surety  iridib  die 
statute ;  in  ^hich  case  the  amount  might  be  proveaUea 
a  debt  under  the  commission.  Even  if  the  defendaotiind 
paid  the  amount  of  the  bill,  this  action  would  bite  beeo 
maintainable  against  them,  for  not  having  provided  ik 
plaintiff  with  funds  to  pay  it  when  it  became  due. 

Lord  Chief  Justice  Dallas. — ^If  a  peison  iccepti 
bill  of  exchange  for  the  accommodation  of  another,  vbo 
luiderfakes  to  provide  money  to  take  it  up  v»hen  it  becooei 
duCi  and  fails  to  provide  such  money ;— although  all  diis 
takes  place  before  the  bankruptcy  of  the  part]r  tinder- 
taking,  and  the  acceptor  pay  the  bill  afterwards,  «ai 
though  there  be  no  counter  bill  by  way  of  security  jet,  tk 
person  who  pays,  is  such  a  surety,  although  be  become » 
after  the  bankruptcy,  that  he  may  claim  the  benefit  of  die 
49  Geo.  S.  r.  121.  s.8.  That  is  a  remedial  sUtuteiniid 
and  favour  of  bankrupts,  and  if  a  person,  either  before  or 
after  the  commission,  pay  any  debt  for  which  he  bid  before 
rendered  himself  liable,  he  must  le  considered  as  a  soretj, 
and  be  permitted  to  prove  under  the  commisaioD.  Here, 
the  plaintiff  was  in  the  nature  of  a  surety  before  the  bank- 
ruptcy, and  paid  the  money  afterwards,  and  having  reduced 
the  damages  to  a  certainty  by  such  payment,  they  could 
no  longer  be  considered  as  unliquidated,  and  were  coose^ 
quently  proveable  under  the  commission. 

Mr.  Justice  Park.— If  an  acceptor  of  an  accommo- 
dation bill  defend  an  action,  and  incur  large  coats,  the 
commissioners  will  not  permit  him  to  prove  for  ^ 
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eostSy  but  only  for  the  sum  which  he  has  actually  paid         ^^i^* 

on  the  bill.    The  words  of  the  statute  are  not  confined   Vansandau 

merely  to  a  surety,  but  to  a  surety  or  person  liable  for  «• 

uny  debt  of  the  bankrupt;— and  applies  to  such    per-  ^_5^"V* 

eons  as  shall  be  so  liable  at  the  time  of  issuing  the  com* 

misaion.     That  statute  was  nuide  for  die  relief  of  bank- 

mpts,  who,  before  it  was  passed,  were  not  discharged 

by  bankruptcy  from  sums  paid  afterwards.    The  Court  of 

Kin^s  Bench,   in  the  case   of  Siedman  ▼.  Martifmani, 

drew  no  distinction  as  to  the  form  of  action  on  which  my 

Brother  Lens  has  chiefly  relied,  but  in  every  case  of  an 

accommodation  bill,  a  drawer    undertakes  or  promises 

to  provide  the  acceptor  with  money  to  take  it  up  when 

k  shall  become  due. 

Mr.  Justice  Burrouoh. — ^Had  it  not  been  for  the 
case  of  Siedman  v.  Martinnant,  I  should  have  thought 
the  law  to  be  most  strongly  in  fiivour  of  the  plaintiff;  as  I 
supposed  that  this  could  not  be  considered  as  the  debt  of 
the  drawers  till  after  they  had  failed  to  supply  the  money ; 
but  that  case  is  not  distinguishable  from  the  present^  and 
the  difference  of  the  form  of  action  can  make  no  distmc- 
tion  in  the  law.  This  is  the  common  case  of  every  ac- 
commodation bill,  in  which  the  drawer  always  undertakes 
to  provide  the  acceptor  with  funds  to  take  it  up  when  it 
shall  become  due. 

Judgment  for  the  defendants  (a). 


(a)  This  judgment  was  aflfirmed  by  the  Court  of  King*i 
JSenek,  in  MiehaelmaM  Term,  1819.  See  8  Bam  t  AUL 
13. 
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Noy*17Th  Edelsten  and  Anodier  v.  Ahaus. 

A  defendant  Mr.  Serjt.  Copley,  on  a  former  day,  having  obtained  a 

in'baU^an^^^  rule  nut  that  the  amn  of  jf 95,  deposited  in  the  haudj 

rendered  in  of  the  sheriffs  of  London,  in  lien  of  bail|  and  hj  Am 

their  dis-  pj^j  into  the  bands  of  one  of  the  Prolhonotarics  of  tkis 

titled  to  take'  ^^^^9  should  be  returned  to  the  defendant  or  hisattoriKY; 

money  out  of  bail  hating  been  put  in,  and  the  defendant  having  sir- 

SgIo  3^?46  ^^^^^  himself  b  discharge  of  them ;— on  an  lidifit, 

«.  2,  althongh'  ^^i^h  stated  that  a  friend  of  the  defendant  bad  depo- 

such  money  sited  the  above  sum  with  the  sheriffs  on  his  arrest  in  tliii 

vinhlhrsh^"*  action,  in  lieu  of  bail,  and  that  bail  above  having  been 

riff  by  his  put  in,  he  was  afterwards  duly  stu-rendered  m  discharse 

friend,  and  the  thereof: 

defendant  had 

become  bank- 

ropt  after  it  Mr.  Serjt.  Best  now  shewed  cause,  and  observed, >/, 

as  pai  m.  ^^^  ^^  ^^  ^^^^^^  ^^  ^^^  statute  43  Geo.  8.  c.  46.  s.  2.  it»M 
necessary  that  bail  should  not  oAly  be  put  in,  butperftcld 
Secondly,  that  the  rule  should  have  been  framed  so  astlie 
sum  might  be  restored  to  the  person  who  advanced  tbe 
money  to  the  sheriffs,  and  not  to  the  defendant  or  his  at* 
tomey.  The  learned  Serjeant  produced  an  affidavit, 
which  stated,  that  since  the  money  had  been  paid  into 
Court,  the  defendant  had  become  bankrupti — be  therefore 
submitted,  thirdly,  that  the  sum  in  question  could  not  be- 
long to  the  defendant,  but  his  assignees,  and  that  their 
cousent  was  necessary  before  it  could  be  paid  over  to  the 
bankrupt.  Even,  should  they  consent,  he  would  b« 
obliged  to  refund  it  to  them.  The  statute  43  Geo.  5.  is 
not  applicable  to  this  case,  as  the  defendant  is  ^^ 
authorised  to  receive  the  sum  in  question,  as  it  ^ 
deposited    by  his  friend    before  the  commiaaion  issiffd' 
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*Tbe  Court,  therefore,  have  no  jurisdiction  to  order  it  to 
be  paid  over  to  the  defendant,  without  the  assent  of  his 
assignees. 

Mr.  Serjt.  Copley,  in  support  of  the  rule,  relied  on  the 
cases  of  Harford  v.  Harm  (a),  and  Chadwick  v.  Bai-^ 
ty^  (^h  ^^^  observed,  that  this  was  in  the  nature  of  an 
ordinary  application  \  and  that  although  the  defendant  had 
become  bankrupt,,  still,  as  the  money  was  lodged  with  the 
sheriffs  by  his  friend,  under  the  statute  43  Gto.  S,  and 
never  reduced  into  possession  by  the  bankrupt,  the  right 
of  property  could  not  vest  in  the  assignees  or  the  coln- 
miasioiiers ;  as  the  money  was  merely  lodged  as  a  security 
for  the  appearance  of  the  defendant  at  thfc  return  of  th« 
writy  which  condition  has  been  complied  with. 

liord  Chief  Justice  Dai^las. — ^There  is  no  instance, 
ifrbere,  in  a  case  of  this  description,  the  Court  have  or«» 
dered  a  sum  paid  over  by  a  sheriff  to  one  of  their  officers 
to  remain  in  his  hands.  The  only  question  therefore  is> 
liifhether  We  hav^  a  legal  or  equitable  jurisdiction  to  do 
to.  Our  only  authority  is  derived  from  the  43  Geo.  Zk 
c.  46.  s.  £.  which  directs  the .  money  deposited  to  be  re^ 
paid  to  the  defendant.  Before  that  statute  was  passed, 
we  could  not  interpose.  The  assignees  have  tiot  ihter-^ 
fered,  neither  are  they  before  the  Court*  It  has  been 
contended,  th^t  the  sum  in  question  is  the  property  of  the 
assignees,  the  defendant  having  become  bankrupt  since 
it  Was  paid  in,  but  we  are  not  called  on  to  enquire  into 
conflicting  claims  Wween  the.  parties,  and  determine  to 
Vvfaom  it  shall  belong.  Besides,  if  this  objection  were  to 
prevail,  instead  of  cotnplying  witli  the  terms  of  the  statute^ 
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we  might  be  called  on  in  every  case,  to  aacertaia  whether 
the  sum  deposited,  belongs  to  the  defendant  or  a  third 
person. 

Mr.  Justice  Park. — My  Brother  Best  has  admitted 
that  this  sum  was  paid  to  the  sheriffs  by  a  third  persoo, 
who  was  a  friend  of  the  defendant.  The  Court,  .ther^ 
fore,  cannot  be  called  on  to  discuss  the  relative  rights 
of  these  parties,  neither  will  they  interfere  as  to  the  rights 
of  the  defendant  or  his  assignees. 


Mr.  Justice  Burrough. — ^The  sum  in  question  miot 
be  considered  as  in  custodia  legis,  and  the  Court,  bj  sta- 
tute, are  empowered  to  refund  it  to  the  defendant  alone. 

Rule  absolute  (a). 


(o)  See  Gould  v.  Berry,  1  Chitty's  Eep,  145. 


Tuesday, 
Nov.  17th. 


Browne,  Gierke.  Ramsden,  D.D. 


In  a  declara-      This  was  an  action  on  the  case,  brought  by  the  plaw<'"' 

tionby  avicar  „  ^^  present  vicar  of  Chesterton,  in  thecoantjofCow- 
agamst  lus  pre*  "^  ' 
decessor  for    - 
^dilapidations,  ha  averred  that  he  was  seised  in  right  of  his  ticow^'-j^ 
appeared  that  part  of  the  premises  were  copyhold,  and  devised  to  tHe 
Master  and  senior  Tellows  of  a  College,  in  trust,  to  permit  the  vicar  tore- 
ceive  the  profiU  arising  therefrom,  after  deducting  certain  charges  vhici 
might  accrue  to  the  lord  of  the  manor,  or  the  cxpences  attending  the  it- 
pairs  of  the  premises:— Held,  that  the  legal  estato  was  vested  in lh«  tm** 
lees,—- that  the  use  was  not  executed  within  the  statute  9  Geo,  2.  c.  36,  ^ 
consequently,  that  (be  plaintiff  was  not  eutitied  to  recover. 
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bridge^  against  the  defendant,  bis  predecessor,  to  recover 
damages  for  dilapidations.  The  declaration,  after  stating, 
by  way  of  inducement,  that  by  tbe  laws  and  customs  of 
this  realm,  rectors  and  vicars  for  the  time  being,  are  bound 
to  repair  all  houses,  buildings,  &c.  belonging  to  their  re- 
spective rectories  and  vicarages,  and  to  leave  the  same  so 
repaired,  to  their  successors,  &c.,  alleged,  that  the  defen- 
dant was  vicar  of  Chesterton,  and  seised  in  right  of  the 
vicarage  of  and  in  a  certain  messuage  called  ''Tie 
vicarage-house,"  together  with  stables,  bams,  gardens 
and  appurtenances ; — ^and  also  of  two  other  houses,  two 
cottages,  two  other  barns^  and  glebe  land,  situate  at 
Chesterton  aforesaid.  It  then  proceeded  to  state,  that  the 
defendant  accepted  another  benefice,  and  had  beeb  in- 
ducted thereto ; — that  the  plaintiff  was  presented  to  the 
vicarage  of  Chesterton,  and  duly  inducted,  and  that  the  said 
vicarage-house,  stables,  ice,  as  also  the  two  other  houses, 
cottages,  &c.  of  which  the  plaintiff  was  seiud  tn,  right  of 
the  warage,  were  in  a  ruinous  and  decayed  state,  and  that 
he  had  been  obliged  to  lay  out  £%000  in  repairing  the 
same.  There  was  a  second  count  for  waste,  in  pulling 
down  rooms  belonging  to  the  vicarage.  The  defendant  suf- 
fered judgment  by  default  as  to  the  messuage  called  ''The 
vicarage-house,''  together  with  the  stables,  barns,  and 
gardens,  in  the  declaration  first  mentioned,  and  the  glebe 
lands  therein  also  mentioned; — ^and  pleaded  not  guilty 
as  to  the  residue  of  the  said  several  premises  above  laid 
to  his  charge. 


1818. 


Browne 

V, 

Bamsden. 


The  cause  came  on  for  trial  before  Lord  ElUnborough, 
at  the  last  Spring  assizes  at  Cambridge,  when  a  verdict  was 
entered  for  the  plaintiff,  by  consent,  for  £%,0O0,  being 
tbe  damages  laid  in  the  declaration,  and  40s.  costs, 
subject  to  the  determination  of  an  arbitrator,  who  was 
empowered,  by  the  terms  of  the  referencej^  to  put  any 
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question  of  law  which  might  arise  on  his  award,  fof 
the  opinion  of  this  Court,  if  he  should  think  fit  so  to 
do. — The  arbitrator  afterwards  made  his  award  as  follows, 
viz.  "  he  taxed  the  damages  sustained  bj  the  plaintiffi 
as  far  as  the  same  related  to  the  messuage  called  *  The 
vicarage-house/  together  with  {he  stables,  bams,  and 
gardens,  and  the  glebe  land  in  the  declaration  mentioned, 
and  to  which  the  plaintiff  remained  undefended  against 
the  defendant,  at  «£460 ;  and  as  to  the  residue  of  the  de- 
claration, and  the  matters  therein  contained,  to  which  the 
defendant  had  pleaded  not  guilty,  being  the  two  houses, 
two  cottages,  and  two  bams ;  he  found  that  the  same  re- 
lated to  certain  customary  lands  and  tenements  holden  of 
the  lord  of  the  manor  of  Chesterton,  by  copy  of  court 
roll,  and  formerly  the  estate  of  one  John  Furthoe,  M.  D. 
deceased,  who,  by  his  will  dated  the  2£d  of  January^  1632, 
devised  the  same  to  nuie  persons  therein  named,  viz.  the 
then  Master,  and  eight  senior  Fellows  of  Trinity  College, 
Cambridge,  their  heirs  and  assigns  for  ever : — ^To  have  and 
to  hold  the  same  to  them,  with  this  trust  and  confidence  in 
them  reposed,  viz.  that  they,  the  surrenderees,  their  hein 
and  assigns,  should  permit  the  vicar  of  Chesterton  for  the 
time  being,  to  take  and  receive  from  time  to  time,  all  the 
clear  rents,  issues  and  profits,  which  should  or  might  grow 
or  arise  out  of  the  said  copyhold  premises  {the  charges 
which  should  thereafter  happen,  either  in  discharging  the 
duties  Tc/iich  should  thereafter  accrue  to  the  lord  i^f  the 
manor  in  respect  of  the  copyhold  \ — or  which  should  be  ex-- 
pendcd  about  the  necessary  reparations  and  bettering  the 
soine,  being  first  deducted)  and  with  this  further  trust 
and  confidence  in  the  surrenderees,  their  heirs,  &c.  re- 
posed, that  the  survivors  of  them,  when  all  but  two  should 
be  dead,  should  surrender  the  said  copvhold  lands  de  novo, 
to  the  use  of  such  persons  as  should  be  then  Master  of 
Trinity  College,  and  the  then  eight  senior  Fellows  of  that 
College,  their  heirs  and  assigns,  upon  the  like  trust  and 
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confidence  in  them,  their  heira  and  assigns  reposed,  for 
the  benefit  of  the  vicar  of  Chesterton  for  the  time  being:"— f 
And  the  arbitrator  further  found,  that  at  a  court  ieet  of  the 
lord  of  the  manor,  holden  at  Chesterton,  on  the  8th  of 
May,  1797,  before  the  deputy  steward  there,  that  Richard 
Nezubon,  clerk,  then  sole  surviving  surrenderee  of  the  said 
lands  and  tenements,  did  duly  surrender  into  the  hands  of 
the  lord  of  the  manor,  all  the  said  lands  and  tenements, 
and  all  his  (Newbon^s)  estate  therein,  to  the  use  of  thq 
then  Master  and  eight  senior  Fellows  of  Trinity  College, 
ifaeir  heirs  and  assigns  for  ever,  upon  special  trust  and 
confidence,  nevertheless,  to  and  for  the,  use  of  the  vicar  of 
Chesterton  and  his  successors  for  the  time  being,  pursuant 
and  according  to  the  true  intent  and  meaning  of  the  will 
of  the  said  John  Furthoe;  and  that  the  lord  of  the  manor, 
by  his  deputy  steward,  did  duly  grant  and  deliver  seisin 
thereof  to  the  said  then  Master  and  eight  senior  Wardens 
of  Trinity  College ; — ^To  have  and  to  hold  to  them,  their 
iieirs  and  assigns  for  ever,  according  to  the  tenor  and 
eiFect  of  the  said  surrender,  and  upon  the  trusts  therein 
mentioned  of  the  lord,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor. — He  then  found,  that  the 
defendant  had  been  in  possession  of  tliese  premises,  and  in 
receipt  of  the  rents  and  profits  accruing  from  the  sam<e, 
but  that  no  surrender  or  conveyance  thereof  had  since  been 
made  to  him,  or  to  any  other  person : — WJbereupon  he 
awarded,  that  the  defendant  was  not  seised  of,  and  that  the 
plaintiff  had  no  ground  of  action  to  recover  any  damages 
against  him  on  account  of  these  premises,  with  leave  for 
the  plaintiff  to  apply  to  this  Court  for  their  opinion ;  and 
that  if  they  should  think  that  he  had  good  ground  of  ac« 
tion  against  the  defendant  under  the  above  declaration,  he 
then  awarded,  that  the  defendant  should  pay  the  plaintiff 
«££20  for  the  damages  by  him  sustained  in  respect  of  the 
paid  i;opylu>ld  premises,  and  {hat  he  should  also  pay  ig 
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the  pimintiff  the  said  sum  of  £460,  together  with  tlie 
costs  of  the  cause,  within  a  month  after  the  same  had  been 
taxed  by  the  officer  of  the  Court. 

Mr.  Serjt.  Bloud  having,  in  the  last  Term,  obtained  a 
rale  nisi,  that  the  plainti£F  might  be  at  liberty  to  sign  and 
enter  up  final  judgment  for  £920,  on  the  case  stated  for 
the  opinion  of  the  Court  by  the  sud  award,  in  addition  Co 
the  above  sum  of  £4S0,  and  cosU  thereby  awarded: 

Mr.  Seijt  Copley  now  shewed  cause,  and  contended, 
that  the  plaintiff  could  not  be  seised  of  those  copjfaold 
premises,  on  which  alone  the  question  arose^  in  r^l  of 
the  vicarage  of  Chesterton  \ — as  the  legal  estate  wm 
vested  in  the  Master  and  eight  senior  Fellows  of  Trinity 
College,  as  trustees  under  the  will  of  Doctor  Fwtioe^ 
Hiat  the  statute  9  Geo.  2.  c.  36,  did  not  ap|Jy  to 
copyholds,  and  even  if  the  estate  in  question  were  a 
fee  simple,  the  seisin  would  not  be  in  the  vicar,  bat 
the  trustees,  as  he  was  only  entitled  to  receive  the  rents 
and  profits,  after  they  had  first  deducted  the  chaiges  ttUch 
might  be  made  about  the  necessary  reparations;  tlie 
trustees  alone  were  therefore  liable  for  those  chaiges  for 
the  repairs,  so  that  whether  the  estate  be  copyhold  or  fee, 
the  seisin  is  in  them.  Here,  the  Bishop  could  not  se- 
quester, although  the  vicar  might  have  been  liable  to  di- 
lapidations, as  the  property  was  vested  in  the  trustees.— 
The  arbitrator  found  that  the  defendant  was  not  seised,  and 
such  finding  is  clearly  w^arranted  by  the  general  prindples 
of  law ;  for  a  vicar  or  rector  cannot  be  liable  for  dibpi* 
dations,  unless  be  be  seised  in  right  of  a  rectory  or  vicar- 
age. Here,  too,  it  was  the  duty  of  the  trustees  to  coo- 
troul  the  rents  and  profits,  and  pay  them  over  to  the  vkar, 
after  having  deducted  the  charges  due  to  the  lord  of  the 
manor  for  duties ;  they  were  therefore  liable  to  bin  for 
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ibose  dutiesj  and  they  were  further  bound  to  keep  the 
premues  in  repair;  bad  they  not  done  so^'a  bill  in 
^uity  might  have  been  filed  to  compel  them;  therefore^ 
no  .action  for  dilapidations  can  be  maintained  by  the  pre- 
sent near  against  his  predecessor.  Although  the  case  of 
Wright  ▼.  Smyihies  (a)  is  not  precisely  in  point,  still,  it 
is  m  favour  of  the  defendant,  for  it  was  there  decided,  that 
no  presumption  could  be  made  in  favour  of  a  conveyance 
to  any  of  the  ecclesiastical  corporations  mentioned  in 
9  Geo.  2«  c.  36,  although  successive  rectors  had  been  in 
possession  of  the  land  for  more  than  fifty  years,  as  the  title 
nottst  be  established  by  a  proof  of  conveyance  and  rolij 
pursuant  to  that  statute.  Here,  the  plaintiff  has  averred  in 
bis  declaration  that  he  was  seised  in  right  of  his  vicarage^ 
and  even  if  the  premises  were  fee-simple  and  not  copy- 
hold, the  use  is  not  executed  by  die  statute,  as  the  sebin, 
in  point  of  fact,  is  in  the  trustees. 


1818. 


Brownb 

r. 
Bamsd£N« 


.  Mr.  Serjt  Blassei,  in  support  of  the  rule,  admitted, 
that  the  statute  9  Ceo.  2-.  could  not  operate  on  a  copyhold 
estate,  or  even  on  an  estate  in  fee,  where  the  trustees  were 
empowered  to  receive  the  rents,  as  in  this  case.  The 
question  as  to  the  seisin  in  the  plaintiff  in  right  of  the 
vicarage  as  to  the  copyhold  premises,  is  entirely  new. 
Where  an  incumbent  has  allowed  dilapidations,  his  succes- 
sor has  always  considered  himself  entitled  to  make  a,  claim 
on  the  former  in  respect  thereof.  Here,  the  copyhold  pre- 
mises were  annexed  to  the  vicarage  in  a  peculiar  manner ; 
in  what  manner  lands  are  annexed  to  ecclesiastical  prefer- 
ments remains  in  a  state  of  obscurity,  but  if  several  of  the 
titles  relative,  thereto  were  investigated,  it  would  be  dis- 
covered that  such  preferments  are  founded  on  copyhold 
and  trust  property.  Although  the  word  **  seised"  has  been 


(a)  10  East,  409. 
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Browns       ^  **  preceding  part  of  it,  riz.  Tliat  by  the  law  of  Rtg* 
p,  land,  rectors  are  bound  to  repair  buildings  belonging  to 

Bamsdbn,     their  rectories,  and  leave  the  same,  so  repaired,  to  tbetr  suc- 
cessors ;  and  the  mere  force  of  the  woid  **  seisecf '  afkenrards 
used,  is  to  shew  that  the  property  belongmg  to  die  vkar- 
Age,  has  been  changed  from  the  incumbent  to  bis  successor, 
that  it  is  in  a  dilapidated  state,  and  ought  to  be  repahed  by 
the  latter,  as  stated  in  the  former  part  of  the  declaratioD. 
In  Wright  v.  Smythies,  the  declaration  appears  to  hsve 
been  drawn  in  the  same  manner  as  the  present,  as  it  stated 
the  seisin  to  be  in  die  plaintiff,  in  right  of  the  rectory,  and 
diat  it  was  m  a  ruinoni  state ;  and  the  objection  was  there 
founded  on  the  9  Ceo.  £.  c.  S6,  as  the  land  in  question  vai 
not  enrolled  accordbg  to  the  first  section  of  that  statoCe. 
Hitherto,  the  question  of  seirin  in  a  rector  or  vicar  has  nefer 
beeii  considered ;  but  if  a  party  take  possession  of  properly 
as  such,  and  suffer  dilapidations,  \ke  must  be  liable  to  his 
successor.  It  appears,  on  the  fiice  of  the  award,  that  the  de- 
jendant  took  possession  of  the  premises  in  question  as  tbe 
vicar  of  Chesterton ;  and  in  receipt  of  the  rents  accming 
dierefrom ;  it  was  therefore  unnecessary  to  state  in  wboai 
die  legal'  estate  was,  for  if  he  took  as  vicar,  it  would  be 
sufficient.    The  plaintiff,  as  his  successor,  has  reomti 
an  injury  m  consequence  of  the^  dilapidated   state  of 
the  premises;  the  defendant,  therefore,  is  bound  tolnale 
reparation,  as  he  enjoyed  the  profits  of  die  estate  during 
the  time  he  was  in  possession ;  he  cannot  now  say  tfast  die 
trustees  were  bound  to  keep  the  prembes  in  a  necessary 
state  of  repair,  because  he  had  the  full  enjoyment  of  theoi, 
^nd  he  ought,  therefore,  to  indemnify  the  plaintiff  as  his 
successor. 


Lord  Chief  Justice  Dallas. — It   appears    that  tbe 
lands  in  question  were  copyhpld,  and  devised  by  Ih.  Fur- 
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f  Aoe,  in  l6SQ,  to  the  then  Matter  and  dgbt  senior  Fellows 
of  Trinity  Col^,  Cambridge :— To  hold  the  same  to 
4heni,  in  trust,  to  permit  the  vicar  of  Chesterton  to  take  the 
rents  and  profits  which  might  arise  out  of  the  samci  after 
deducting  the  charges  for  duties  which  ought  accrue  to  the 
lord  of  the  manor,  or  which  should  be  expended  about 
th«  necessaiy  reparations  thereof.  The  pbuntiiT  being  the 
present  vicar,  has  averred  in  his  declaration,  that  he  was 
eeised  of  these  premises  in  right  of  the  vican^e ;  it  was 
therefore  incumbent  on  him  to  make  out  a  legal  seisin^ 
The  lands  being  copyhold,  are  not  within  the  statute 
9  Geo.  2.  c.  36,  therefore,  the  use  is  not  well  executed  ac- 
cording to  that  statute.  Even  if  this  had  been  an  estate  iu 
fee,  the  legal  seisin  would  be  vested  in  the  trustees,  and  not 
in  the  plaintiff  as  vicar ;  as  they  were  empowered  to  make 
tbe  necessary  reparations  and  pay  the  ^car  the  residue  of 
the  profits ;  as,  therefore,  it  was  their  duty  to  make  a  de- 
duction for  those  repairs,  I  have  no  doubt  that  the  plain- 
iiff  is  not  entitled  to  recover. 


181Q. 


Browne 
Ramsdem* 


Mr.  Justice  PARK.-^My  Brother  Blosset  seems  t^ 
think  that  this  Court  may  relieve  a  rector  or  vicar  who 
stands  in  the  situation  of  the  present  plaintiff;  but  how  can 
tiis  predecessor  be  deemed  liable  for  dilapidations,  when 
neither  he  nor  the  plaintiff  appears  to  have  been  seised  of 
the  premises  in  question,  in  right  of  the  vicarage  ?  It  is  true 
that  the  premises  were  devised  for  the  benefit  of  the  vicars 
of  Chesterton,  but  the  profits  arising  from  the  same  were 
vested  in  the  trustees  for  the  time  being,  and  the  donor 
pointed  out  in  what  mode  such  vicars  were  to  be  paid.  I 
therefore  am  of  opinion  that  the  arbitrator  is  perfectly 
right  in  the  conclusion  he  has  drawn,  and  consequently 
that  the  plaintiff  has  no  claim  to  recover  from  the  defen-  . 
dant  the  sum  found  in  respe<;t  of  the  premises  in  question* 
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Mr.  Justice  BuRRouGHd^— Tbe  facts  of  this  case  ire 
fiilly  stated  in  die  award,  and  the  onl j  question  sabmittcd 
to  the  Court  arises  on  the  fiice  of  that  instrument.  It  is 
quite  clear  that  it  was  necessary  for  the  pIainti£F  to  es- 
tablish that  he  was  seised  of  the  premises  in  question  ia 
right  of  his  ricarage ;  but  it  appears  by  die  award,  tint 
tiie  estate  was  vested  in  trustees ;  and  fbrdier,  that  it  was 
a  copyhold.  By  the  words  of  the  devise,  die  tiuitoes 
were  empowered  to  dischaige  the  duties  ^icfa  aoiglht  be- 
come due  in  respect  thereof  to  the  lord  of  the  numor, 
and  deduct  the  charges  for  repairing  or  bettering  the  es- 
tate. Even,  therefore,  had  it  been  a  fee,  the  sdsb 
would  have  been  in  the  trustees.  How,  then,  can  it  be 
said  that  the  plaintiff  b  seised  in  ri|^t  of  Us  vicar^ef 
He  was  only  entided  to  receive  the  profits  by  the  pemis- 
sion  and  sufferance  of  the  trustees,  and  they  are  nom 
entided  to  receive  the  future  rents,  and  appropriale  them 
to  the  purpose  of  repairing  the  premises,  witboat  psjii^ 
over  any  of  the  profits  arising  from  die  estate,  to  the 
plaintiff,  till  such  premises  be  put  in  a  complete  state  of 

repair. 

Rule  dischaiged. 
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Allen  v.  Waldeqrave  and  Others.  Wedoesdaj* 

Nov.  18th. 
This  was  an  action  of  covenant,  in  which  the  venue  was  Qy  im  ^^i  of 
laid  in  London  (a).  The  declaration  sUted,  that  by  articles  parliament  for 
of  agreement  there  made  between  the  plaintiflF  of  the  one  bridge  Justices 
part,  the  defendants  and  Lord  St.  John,  since  deceased,  of  Peace  were 
and  whom  the  defendants  had  survived,  of  the  other;— the  empowered  to 
defendants  and  Lord  Si.  John,  being  therein  described  as  erection  and 
the  major  part  of  the  Justices  of  the  Peace,  acting  b  and  the  contractor 

for  the  County  of  Bedford,  assembled  at  the  Geneml  ^"^^^  «'^« 

^  ./       '  sufficient  seen- 

Quarter    Sessions   of  the.  Peace  for  that  county,  held  rityforthedue 

by  adjournment  as  therein  mentioned ;  (after  recitiqg  as  performance  of 

therein  is  recited,)  the  plaintiff  covenanted  with  the  defend-  theClerk^of  the 

ants  and  Lord  Si.  John  to  build  a  substontial  new  stone  Peace:  And 

bridge  over  the  river  Ouze,  in  the  County  of  Bedford,  the  Justices 

and  also  two  flood  bridges,  and  to  make  approaches  and  pQ^ered  to  ap- 

a  road  to  connect  the  said  bridges  with  a  certain  turnpike  point  superiu* 

road,  and  execute  the  same  in  the  most  perfect  and  work-  lending  Jus- 

...  ,.  .  ,       .     ticesataGene- 

man*nke  manner,    according    to    certam  terms  tberem  ral  Quarter 

specified  ;  and  the  defendants  and  Lord  St.  John  thereby  Session :— The 
covenanted  with  the  plaintiff,  that  the  Justices  of  the  said  ^^\^^V^J  * 
County  of  Bedford,  or  the  Treasurer  of  that  County  for  the  bridge  were  to 

—  be  charged  on 

(a)  The  defendants  objected  that  the  vcnne  should  have  the  county 
been  laid  in  the  County  oi  Bedford,  as  directed  by  the  41st  rates,  and  all 
section  of  65  Geo.  %.  c.  xxx.  but  that  point  was  not  raised  aotfons  or  pro- 
in  the  argument  ceedings  at 

law,  to  be 
prosecuted  or  defended  ^n  pursuance  of  the  act,  were  to  be  brought  in 
the  name  of  the  Clerk  of  the  Peace,  who  should  be  deemed  the  plaintiff 
or  defendant,  and  be  reimbursed  all  such  costs  and  exponces  as  he  should 
have  paid,  out  of  the  money  arising  by  virtue  of  the  act — ^The  superin- 
tending Justices  at  the  General  Sessions,  covenanted  by  deed  with  the 
plaintiff,  who  undertook  to  rebuild  the  bridge ; — that  the  Justices  or  the 
Treasurer  of  the  County,  should  pay  him  a  certain  sum  by  instalments, 
until  the  bridge  was  completed.  In  an  action  of  covenant  brought  against 
such  Justices  by  the  plaintiff  for  uon-payraeut  of  two  of  the  instalments : — 
Jrleld,  that  they  were  not  individually  liable;  and  that  his  remedy  was  by 
action  against  the  Clerk  of  the  Peace. 
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time  being,  should  pay,  or  cause  to  be  paid  tohim,fortlie 
inteuded  work,  £9,550,  by  several  instalments,  on  certtio 
days  therein  limited  for  the  payment  thereof.  The  plaio- 
tiff  then  averred  a  general  performance  of  the  covenant) 
on  his  part  to  be  performed  by  the  said  articles  of  agre^ 
ment,  and  that  although  he  had  commenced  die  woiis, 
and  executed  a  great  part  of  them,  as  constituting  the  aid 
bridge,  in  a  most  perfect  and  workman-like  maooer  ;<-!$• 
signed  for  breach,  that  neither  the  Justices  of  the  said 
County  of  Bedford,  nor  the  treasurer  of  thatcooutj^didor 
'  would  pay  to  the  plamtiff  two  of  the  iostalmeots,  od  tk 
days  when  they  respectively  became  dae,  accordiogtoile 
articles  of  agreement,  and  of  the  covenant  of  the  defeod* 
ants  and  Lord  St.  John  in  that  behalf.— The  defeodaots 
craved  oyer  of  the  articles  of  agreement,  which  wereuider 
seal,  and  after  reciting  that  the  Justices  of  the  JPeace,  act- 
ing in  and  for  the  G)unty  of  Bedford,  ^y  virtue  of  (he  di- 
rections and  authorities  vested  in  them  by  an  act,  intituled, 
«<  An  Act  for  rebuilding  Tempsford  Btidge,"  in  dutcooDtj, 
having  determined  on  erecting  a  substantial  stone  bridge 
across  the  river  Oaze,  at  Tempfford,  had  caused  pablicoo- 
lice  to  be  given,  that  plans  and  proposals  for  building  such 
Inidge  would  be  received  at  the  office  of  the  clerk  of  lite 
peace  for  that  county,  on  or  before  a  certain  day  iheitia 
specified ;  and  that  the  said  Justices  having  esamioed  aid 
considered  various  plans  and  proposals  delivered  io  ptf- 
suance  of  such  notice,  approved  the  proposal  of  the  plain- 
tiff for  builduig  the  said  bridge  for  the  sum  of  £9i^'i 
and  that  the  said  Justices  being  satisfied  that  the  aid  pn>- 
posal  of  the  plaintiff  was  at  the  most  reasooable  ra(e, 
resolved  on  entering  into  a  contract  with  him  for  the  per- 
formance of  the  said  works  :— The  plaintiff  covenanted 
with  the  defendants  and  Lord  St.  John,  among  otbff 
things,  to  build  the  bridge  and  the  said  two  flood  bridges, 
&c.  to  the  satisfaction  of  the  Justices  of  the  Peace  of  ibe 
said  County  of  Bedford,  and  their  then  surveyor;  or  in 
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case  of  his  death  or  removal,  to.the  satisfactioD  of  any  other 
surveyor,  to  be  appointed  by  the  said  Justices  for  the  time 
being.  And  the  defendants  and  Lord  St.  John  cove- 
nanted with  the  plaintiff  that  the  Justices  of  the  said  Ck)unty 
of  Bedford,  or  the  treasurer  of  the  said  county  for  the 
time  being,  should  pay  to*  the  plaintiff  the  said  sum  of 
£9,550,  by  certain  instalments,  and  on  certam  daysiberein- 
after  mentioned.-^At  the  conclusion  of  the  articles,  there 
^as  a  proviso,  that  it  might  be  lawful  for  the  plaintiff  and 
his  workmen  and  servants,  to  use  and  exercise  all  the 
powers  and  authorities  given  by  the  above  statute,  or  any 
other  act  of  parliament  then  in  force,  to  Justices  of  the 
peace,  or  any  surveyor  of  county  bridges  in  this  kingdom, 
or  any  bridge-master,  or  any  person  who  might  be  under 
contract  for  the  rebuilding  or  repairing  of  any  public 
bridge,  built  or  repaired  at  the  expence  of  any  county,  to 
search  for,  dig,  and  carry  away  stone  or  other  materials  for 
the  works  therein  before  mentioned,  as  should' be  necessary 
for  building  the  bridge,  m  such  manner  as  is  required  by 
such  acts  of  pafliament. — ^The  defendants  then  demurred 
generally  to  the  declaration,  and  the  plaintiff  joined  in  de* 
murrer. 

The  cause  came  on  for  argument  thb  day,  when 
Mr.  Serjt.  Bhssei,  in  support  of  the  demurrer,  having 
premised,  that  the  articles  of  agreement  on  which  this 
action  was  brought,  were  founded  on  the  authority  given 
to  the  magistrates  of  the  County  of  Bedford  by  a  statute 
passed  in  tlie  55  Geo.3.{a)  for  the  rebuilding  of  Tempsford 
bridge ; — submitted,  that  by  the  several  enactments  con- 
tained in  that  statute,  the  action  sliould  have  been  brou^t 
against  the  clerk  of  the  peace  for  that  County.  For  this 
purpose,  it  is  only  necessary  to  consider  whether  the  defend- 
ants are  bdividually  liable.    The  agreement  appears  to  be 

(0)  Cap.  XXX.  Local  and  PersonaL^ 


1818. 


Allen 
Waldb- 

GRAVB 

and  Others* 


634 

1818. 

Allen 

r. 
Walok- 

GRAVB 

ud  Others. 


CASES  IN   MICHAELMAS  TERM, 

expresslj  framed  under  that  act;  the  general  object  of 
which,  and  others  in  pari  materia^  is  not  to  render  parties 
standing  in  the  situation  of  the  defendants,  liable  to  the 
plaintiff,  for  the  erection  of  a  public  work,  nor  to  gite  lim 
a  right  of  action  against  the  magistrates  of  tbe  couotj, 
but  against  a  particular  person  appointed  bj  them  under 
that  statute.  The  whole  of  the  plaintiffs  contract  with  the 
defendants  for  building  the  bridge  is  leferable  to,  aDd(i^ 
pendent  on  the  statute,  and  the  agreement  is  founded  oo  it; 
for,  by  the  first  section,  the  Justices  are  authorised  to  coo- 
tract  for  the  building  of  the  bridge,  on  firat  gifiog  notice  of 
their  mtention  to  Contract,  and  every  contractor  ouutgive 
sufficient  security  for  the  due  performaBce  of  bb  costnct 
to  the  clerk  of  the  peace  :—7rhat,  therefore,  refen  to  a 
contract  of  a  different  description,  than  such  ss  tbe  defeod- 
ants  would  enter  into  in  their  individual  characters.  No 
distinction  is  drawn  in  the  statute,  between  causeiof 
action  arising  from  contract  or  any  other  species  of  actioa 
which  may  accrue  during  the  progress  of  die  work.  ^ 
was  it  necessary  for  a  contractor  to  give  securitj  for  tbe 
performance  of  his  contract  to  the  clerk  of  tbe  peace!  If 
the  magistrates  themselves  were  to  be  deemed  answerable^ 
if  they  could  be  sued  on  their  personal  contracts,  tbe  secu- 
rity for  the  due  performance  of  them  should  be  giveo  to 
them,  and  not  to  the  cleik  of  the  peace.  So,  in  the  bxsA 
section,  the  expences  attending  the  rebuilding  of  the 
bridge  are  to  be  raised  by  county  rales,  as  directed  bj  the 
12th  Geo.  2. 

ITie  learned  Serjeant  was  proceeding  with  bisaijument, 
when  the  Court  called  on  Mr.  Seijt.  Coply  to  support 
the  declaration. 

He  contended,  that  the  ninth  section  of  the  55  G«.3. 
by  which  it  is  enacted,  "  Tiiat  actions  are  to  be  brought 
or  defended  in  the  name  of  the  clerk  of  the  peace," » 
vague  in  itself,  and  applies  only  to  actions  founded  on 
tort,  and  cannot  be  extended  to  cases  of  contract.  ^ 
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mdeSf  it  is  optional  in  a  party  to  bring  hU  action  against 
the  clerk  of  the  peace,  as  that  clause  merely  enacts,  '^  that 
the  Justices  mdy  sue  and  be  sued  in  the  name  of  the  cleric 
of  tlie  peace/'    The  word  may,  therefore,  is  not  impera* 
tive,  and,  if  strictly  taken,  empowers  the  plaintiflF,  either  to 
sue  him  or  the  parties  to  the  contract*    It  is  impossible 
that  such  a  chnise  can  be  construed  to  refer  to  actions  for 
a  breach  of  contract,  but  to  those  only  for  an  infringement 
on  the  statute,  in  which  it  is  sufficient  to  state  the  thing 
generally,  in   respect  of  which   such  action    shall    be 
brought,  to  be  the  property  of  the  clerk  of  the  peace. 
But  this  action  is  founded  on  a  breach  of  contract,  and 
consequently    is  not   commenced  in  pursuance  of  the 
act.      By  the  twenty-fourth  section,    the    Justices  are 
empowered  to  raise  money,  by  granting  annuities  to  carry 
their  contracts  into  e£fect.     And  if  they  have  them- 
selves  acted   improperly    in   entering    into   a  contract, 
they  must  be  personally  responsible*    If,  therefore,  tliis 
contract  be  improper,  they  cannot  raise  the  money  from 
the  county  rate  and  pay  it  over  to  the  plaintiff*    Why, 
therefore,  should  they  be  indemnified  ?    Tlie  plaintiff'  it 
entitled  to  recover  in  consequence  of  the  wrongful  act.  of 
the  defendants  as  Justices,  who,  at  common  law,  are  per- 
sonally liable*    Statutes  of  this  description  must  be  con- 
strued strictly  (a);  so  must  an  act  of  parliament,  giving  a 
new  remedy.    And  here  it  is  only  said,  that  an  action  may 
be  brought  against  the  clerk  of  the  peace.    Affirmative 
words  do  not  take  away  the  remedy  afforded  by  the  com- 
mon law.     Here   the  word  may  is  merely  affirmative* 
Although  therefore,  an  action  might  be  brought  against  the 
clerk  of  the  peace,  yet  it  does  not  follow  that  it  must  be 
so*    But  it  may  be  contended,  that,  as  it  is  enacted  by  a 
subsequent  part  of  the  ninth  section,  that  the  clerk  of  the 
peace  shall  always  be  deemed  plaintiff  or  defendant  in  any 
£uch  action,  that  the  word  may  must  be  construed  as  must. 
"'  (a)  2  Sid.  63.  ^ 
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1818.         If  these  two  words  be  taken  in  conjtmctioa  with  ose  16^ 
Alusn         other,  that  might  be  the  case ;  bat  where  an  ictioa  hai 
v«  been  brought  in  the  name  of  the  clerk  of  die  peace  for  tk 

WaldB'  time  being,  and  he  die.  still  sudi  action  shall  not  ihte^ 
and  Othenu  ^^^  continue  to  his  successor,  although  it  was  coouneaoed 
in  the  name  of  his  predecessor.  The  word  sis//,  tbere* 
fore,  cannot  qualify  the  word  may  in  the  fonBerpsrtof 
tliat  section.  When  this  statute  was  passed,  it  it  most 
probable  the  legislature  referred  to  the  4dd  Geo.  3.  (.59. 
being  the  general  act  for  the  charges  and  mode  of  lepiiiq 
county  bridges.  By  the  third  section  of  which,  the  right  aid 
property  of  all  tools,  &c.  bricks,  stones,  and  other  nate* 
rials,  provided  by  the  order  of  Justices  in  sessioD,  or  the. 
surveyor  for  the  time  being,  shall  be  vested  in  radi  nv 
veyor,  in  whom,  on  an  action  being  coDuneDoed,  axh 
property  may  be  laid.  That  clause  cannot  applj  to 
actions  on  contract,  but  seems  to  refer  to  toits  oolj.  Still 
if  it  were  not  so,  either  the  Justices  or  samyor  might  he 
sued  at  the  election  of  the  party.  By  the  fint  8ectiooo( 
the  55th  Geo.  S.  the  Justices  were  empowered  to  reooie 
shoals  or  obstructions  in  the  river  that  might  iffectthe 
bridge  ;  if  they  did  so  wrongfully,  they  would  begniltjof 
«  tort,  and  might  be  sued  for  so  doing.  It  therefore  doa 
not  follow,  that  an  action  against  them  must  be  tNOOghta 
the  name  of  the  clerk  of  die  peace.  So,  if  diey  bind  thea^ 
selves  by  deed  for  the  building  of  a  bridge,  diejire  P 
sonally  liable ;  as  where  a  party  contracts  as  an  sgeotF  l«" 
personally  liable,  although  his  principal  be  not  So  here, 
the  Justices  are  liable  at  common  kw,  and  mtft  be 
considered  so,  notwithstanding  the  clause  in  tbe  stttote, 
•  which  directs  the  action  to  be  brought  in  the  name  of  the 
clerk  of  the  peace.  It  is  true,  that  where  a  par^contiacu 
as  an  agent  for  government,  whether  under  seal  or  by 
parol,  that  no  action  will  lie  against  him,  but  diatdoctme 
cannot  be  extended  to  contracU  entered  intobjmagt'^'*^ 
for  building  a  public  bridge.  On  general  principles,  ib^ 
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fore,  the  clause  in  question  cannot  apply  to  contracts  made 
under  (he  statute,  which  must  be  construed  strictly,  and 
not  extended  by  any  extraneous  exposition ;  neither  can 
the  word  may  be  considered  imperative  in  the  former 
part  of  it,  as  it  is  not  qualified  by  the  subsequent  word 
shall^  and  the  defendants,  therefore,  are  liable  to  the 
plaintiff  under  their  agreement. 


1818. 


Allen 

V. 

Wali>b- 

«RAVB 

and  Otberi. 


Lord  Chief  Justice  Dallas. — ^The  only  question  in 
this  case  is,  whether  the  action  which  has  been  brought 
against  the  defendants  personally,  ought  not  to  have  been 
commenced  by  the  plaintiff^  against  tlie  clerk  of  the  peace 
for  the  County  of  Bedford.  If  it  had  been  brought 
against  him,  there  would  have  been  no  inconvenience  at- 
tending it,  nor  any  doubt  of  its  having  been  rightly  brought; 
and  if  there  be  any  reason  to  question  whether  this  action  be 
properly  commenced  against. the  Justices,  the  plaintiff  has 
brought  it  on  himself.  From  sense  and  reason,  as  well  as 
by  the  general  policy  of  the  law,  I  can  entertain  no  doubt 
vihatever.  What  are  the  facts  i  The  statute  in  question, 
by  the  first  clause,  gives  a  general  power  to  the  Justices  to 
contract ;  and  by  the  second,  authorises  them  to  nominate, 
select  and  appoint  Justices,  to  superintend  and  manage  the 
building. of  the  bridge.  The  defendants  are,  in  fact,  the 
superintending  Justices,  and  it  has  been  contended, 
because  they  have  taken  the  onus  of  the  duty  upon  them- 
selves, that  they  are  personally  responsible.  That  is  both 
against  reason  and  principle.  It  is  unnecessary  to  inquire 
^whether  the  decisions  in  the  cases  of  Macbeath  v.  HakU" 
wnand'iq),  or  Unwin  v.  Wokeley  (&),  are  applicable  to  the 
present.  But  it  is  sufficient  to  say  generally,  that  when  a 
person  contracts  as  an  agent  for  the  public,  he  is  not  per- 
sooally  responsible.    Is  this  therefore  such  a  species  of 


(a)  1  Term  Rep.  172. - 
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eootract?  There  can  be  do  doubt  of  it  Theictioii! 
brought  agaiott  die  defeDdaotSy  in  the  efent  of  wUcb,  th 
public  at  large  are  interested.  It  is  therefore  iriduntlK 
policy  of  the  law,  unless  it  be  taken  out  of  it,  or  mxmti 
by  the  statute.  This  leads  me  to  copuder  die  diemt 
clauses  of  the  statute  as  bearing  on  this  pdoL  Bjk 
first,  the  Justices  are  empowered  to  baild  s  hnip,  or 
direct  it  to  be  built,  and  are  authorised  tooonUsctfordie 
building  thereof,  by  first  giving  public  notice  of  their  oh 
tention  so  to  contract;  and  every  contrMtoristherebjK' 
quired,  as  soon  as  the  contract  is  entered  into,  to  give  af- 
ficient  security  for  the  due  performance  of  Uscootnctto 
the  clerk  of  the  peace.  The  second  section,  as  I  hif«  M«e 
observed,  relates  to  the  appointment  of  the  soperinteailil 
Justices.  And  by  the  fourth,  the  trustees,  at  ao}  G^ 
Quarter  Sessions,  or  a({journment  of  the  suMi  ireiotliO' 
rised  to  raise  money,  for  all  or  any  of  the  purposes  of  tk 
act,  which  is  to  be  charged  on  countj  ntes.  T^ 
therefore,  are  the  leading  clauses  relative  to  this  csie,  6ob 
which,  as  well  as  from  the  facts,  it  is  quite  dear  thattbe 
proceedings  adopted  by  the  defendants,  have  bees  is  p 
suance  of  the  statute.  The  rebuilding  the  bridge  vssinitf 
the  statute,  the  defendants  were  further  duly  selected  to  si- 
perintend  such  rebuilding;  consequendy,  thecostiactni 
founded  on  it,  and  for  the  breach  of  which  thisacl»D^ 
brought.  It  has  however  been  objected,  that  die  nislk  ac- 
tion, by  which  actions  are  directed  to  be  broii(;ht  in  tbeotflK 
of  the  clerk  of  the  peace,  applies  only  to  actioni  vi  p 
ceedings  in  the  nature  of  tort,  and  not  to  those  for  biesdies 
of  contract.  But  the  words  in  that  clause  are,  sll  ^^^^ 
causes,  suits,  bills,  &c.  or  proceedings  at  lawtobebroQp} 
prosecuted,  or  defenc'.ed,  in  pursuance  of  die  set 
action  is  most  clearly  a  proceeding  at  law,  and  dierefore  re- 
moves all  dottbto  on  that  point.  li  has  been  ferierm 
that  as  the  Justices  may  sue  and  be  saed  in  dienisie  o 
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^  clerk  of  the  peace,  a  party  has  his  optios  to  brmg  his 
acdoB  either  against  hyoa,  or  the  Justices.  If  the  word  majr 
cam  be  considered  as  optional,  and  nol  imperative,  the  ar^' 
gament  of  my  Brother  Copley  ought  have  great  ^ght» 
But  by  the  subsequent  part  of  that  clause,  it  is  provided 
that  the  clerk  of  the  peace  rimll  be  reimbursed  all  such 
daaNges,  costs,  charges,  and  expencesi  as  he  shall  have 
paid,  or  be  liable  to,  on  account  diereof,  out  of  tfie  money 
arising  by  virtue  of  the  act.  Such  costs  and  expenCes  must 
apply  to  those  which  he  has  paid,  in  consequence  of  prose^ 
Guting  or  defending  actions  brought  in  his  name.  Besides^ 
by  the  firrt  section  a  contractor  is  bound  to  give  security 
for  the  performance  of  his  contract  to  the  clerk  of  die 
peace  alone.  In  an  action  brought  either  by  or  against  the 
clerk  of  die  peace,  in  case  of  failure,  the  costs  are  to  be 
reimbursed  to  him,  and  not  to  the  Justices.  Is  this  ques* 
tion  therefore  to  depend  on  whether  they  shall  be  indem-^ 
nified  or  not,  when  diey  can  receive  no  reimbursement  f 
Such  a  construction  of  the  statute  would  be  most  unrea* 
Bonable  and  unjust.  As  well  therefore  on  public  policy} 
as  on  the  decided  cases  I  have  before  adverted  to,  and  die 
construction  of  this  statute ;  I  am  of  opinion  that  the  pr^ 
sent  action  ought  to  have  been  brought  against  the  clerk  of 
the  peace. 


IBia. 


Allkn 
Waldi- 

ORAVB 

an^Odien» 


Mr.  Justice  Pakk  was  of  die  same  opinion* 


Mr.  Justice  BurroUgh. — ^The  contract  in  question, 
and  on  which  this  action  was  brought,  was  made  by  the 
defiradants,  and  Lord  Si.  John,  as  the  major  part  of  the 
Justices  of  the  Peace  at  the  General  Quarter  Sessions  for 
tli45. County  of  Bedford.  It  is  in  fact,  therefore,  an  act 
of  the  sessions,  and  the  contract  may  be  considered  as 
made  in  the  name  of  such  sessions.  It  would  be  most 
MDIust  to  make  those  defendants  individually  liablci  which 
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they  must  be,  if  this  action  were  aiaintaioable ;  bnt^  06 
general  principles  I  do  not  think  the  action  could  be  sot- 
tained  against  them,  for  it  is  no  conseqaence  wheAer 
they  .contracted  with  the  plaintiff  by  parol  or  deed; 
as  they  might  be  considered  aa  treating  with  him  on  ac- 
count of  the  public  at  large ;  for  they  were  most  mate- 
rially interested  in  the  building  of  the  bridge.  Even  if 
an  action  were  not  maintainable  against  the  clerk  of  the 
peace,  it  could  not  lie  against  the  Justices;  as  the 
plaintiff  would  then  have  his  remedy  by  mandamus. 

Judgment  for  the  defeodairts. 


Wednesday, 
Nov.  18th. 


FoTnERCtLL  V.  Walton  and  Another. 


This  was  an  action ,  of  covenant : — ^Tlie  plaintiff  declared 
on  a  cliarter-party,  made  on  the  28th  of  November,  I8I6, 
between  himself,  as  shipVhusband  of  the  Elizabeth,  then 
lying  at  the  port  of  Havre  dt  Grace,  of  the  one  part,  and 
the  defendants,  as  freighters,  of  the  other ;  by  which  tke 


The  owner  of 
a  ship  co- 
venanted by 
charter-party 
with  the 
freighters  to 
take  on  board 
six  pipes  of 

brandy  at  Havre,  and  proceed  therewith  to  Terciera,  where  the  master  was 
to  take  on  board  a  full  and  complete  cargo  of  green  fruit,  or  oth^  goods, 
as  the  freighters  might  think  fit  to  send  alongside,  and  dispatch  ber 
therewith  to  London;  and  the  freighters  covenanted  to  pay  freight 
for  the  fruit  at  certain  terms  therein  specified,  and  on  the  hraody  at 
a  certain  rate  therein  also  stipulated,  and  gnaranteed  the  «hip  a  com- 
plete cargo  of  fruit  home.  In  an  action  of  covenant  by  the  owner  against 
the  freighters,  for  not  putting  a  full  cargo  of  fruit  on  board  at  Terciera, 
he  averred  a  general  performance  of  the  covenants  contained  in  the  ehaxter- 
party  on  his  part  to  be  fulfilled :— Held  sufficient,  as  the  covenant  by  tha 
owner  to  take  the  brandy  to  Terciera,  was  an  independent  and  dbtiiict 
covenant,  and  not  to  be  considered  as  a  condition  precedent ;  as  it  vent 
only  to  a  part  of  the  consideration  of  the  contract 
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plaintiff  had    granted    and  let,  and    the  defendants  as         1818. 
freighters,  hired   and  taken    the  ship  to  freight  on  the 
terms  following : — First,  the  plaintiff  covenanted  with  the 
defendants,  that  the  ship  being  made  tight,  &c.  and  weH      Walton 
manned,  8cc.  should  take  on  board  at  Havre,  six  pipes  of  "^^  Another 
brandy,  of  good  quality,  with  such  other  goods  as  the  cap- 
tain might  procure  on  freight,  and  therewith  proceed  with 
all  possible  dispatch,  either  to  the  Island  of  Terciera,  or 
at  the  Island  of  St.  Michael,  as  might  be  ordered  by  the 
defendants  or  their  agents.    The  master  there  to  take  and 
receive  on  board  the  ship,  a  full  and  complete  cargo 
of  green  fruit  in  boxes,  or  other  lawful  goods,  as  the  de- 
fendants might  think  fit  to  send  alongside,  not  exceeding 
what  she  could  reasonably  stow  and  carry,  over  and  above  '  ^ 

her  tackle,  &c.  and  being  so  loaded,  and  dispatched,  that 
the  master  should  immediately  depart  with  the  said  ship 
and  cargo  on  board,  and  proceed  with  all  possible  dispatch 
either  to  the  port  of  London  or  Bristol,  as  might  be  or« 
dered  by  the  defendants  or  their  agents,  and  that  at  such 
ordered  port  of  discharge,  after  giving  due  notice,  should 
make  a  right  and  true  delivery  of  all  the  fruit  or  other 
lawful  goods,  thus  to  be  loaded  on  board  her,  agreeably  to 
bills  of  lading  signed  for  the  same,  and  upon  such  de- 
livery and  discharge  to  end  the  iiitended  voyage.  (The  act 
of  God,  &c.  always  excepted.)  And  the  plaintiff  also, 
covenanted  with  the  defendants,  that  the  ship,  during  her 
homeward  voyage,  should  be  ballasted  with  stones,  and  not 
with  sand ;  and  that  the  boxes  should  be  stowed,  according 
to  custom,  and  the  victuals  for  the  crew  cooked  on  deck ; 
and  that  the  ship  on  such  voyage,  if  required,  should  call 
at  Falmotdh,  for  the  purpose  of  receiving  orders  from  the  - 
defendants  or  their  agents ; — and  that  for  the  purpose  of 
loading  the  ship  at  Terciera  or  St,  Michael;  or  discharging 
at  her  ordered  port  of  discbarge,  should  slay  and  lay 
twentyfive  running  days  in  tli^  whole  if  required;  the  ' 
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1818*  said  diqrs  to  commence  immediald;  on  arrival  is  a  popr 

FoTHRiLoiLL   P^®>  ^<>  •''•charge  and  rcceite  h«r  cargo,-~In  con»fe^ 
i;.  of  the  completion  of  vthich  voyage,  the  defeadanti  agned 

Walton  to  pay  the  plaintiff  £6  for  cvefy  ton  of  twenty  bcaei, 
London  me,  or  any  qoantity  leaa  thana  ton;  togethciwidi 
ten  guineas  gratuity  to  the*  captain,  and  fite  guiaeai  laoR^ 
in  case  of  completing  the  passage  from  the  iifauid  in  MA 
he  received  his  caigo  in  leaa  than  e^hteen  dajs,  aad  ivoip 
according  to  the  custom  of  the  sea,  shoold  aoy  tc- 
cnie :— Provided,  that  it  should  be  lawful  for  the  defml- 
ants  6r  their  agents,  to  keep  the  ship  on  demoni|e 
ten  running  dajs,  at  the  rate  of  four  gdneai  ffr  day, 
to  be  paid  day  by  day,  as  the  same  migbt  grow  doe, 
The  plaintiff  engaged  to  ship  at  the  said  port  of  Hem, 
the  six  pipes  of  brandy  at  the  regidar  ahippiDg  f» 
of  the  day.  The  defendants  agreed  to  pa;  M^  ^ 
the  brandy,  af  the  rate  of  £4  aterlingfcr  too,  together 
with  all  brokerage,  commbsion^  and  expencei  oo  ike 
same,  and  to  pay  all  port  charges  at  Henre  aad  Tercm 
and  diflerences-  arising  between  taking  m  baliait  ai^f^ 
caigo;  they  also  agreed  to  pay  all  duties  sad  sxpcncesoo 
brandy  at  Terdera.  The  vessel  was  to  have  the  Ebeitjof 
taking  any  cargo  that  might  present  itself  for  Tinkf^t  ^ 
the  neighbouring  islands.  Tlie  freight  of  brandy,  topAer 
vridi  the  amount  of  the  same,  insuimce,  &c.  to  be  takes  oat 
hi  fruit  if  at  Terdera,  in  all  January,  at  tenshilliDpFl^' 
free  on  board ;— if  after  dut  ||me  at  Temera,  at  the  AipP"< 
nuurket  price ;  and  if  the  vessel  should  load  at  St*  J&weT' 
the  price  to  be  at  the  shippuig  market*prioeof  thadiyof 
putting  the  same  on  board :— The  defendants  io  diatcase 
to  pay  a  proportion  of  port  chaiges,  accordiag  todieirpn^' 
portbn  of  cargo.  The  defendanU  abo  agreed  toadwaee 
money  at  Terdera  to  the  captain  for  the  ship's  m^i  "** 
tliey  guaranteed  the  ship  a  full  and  complete  cargo  bone. 
That  if  the  ship^should  have  Uken  at  the  port  wbeiedie 
dien  laid,  any  part  of  a  cargo  for  London,  or  any  f^^ 
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Great  Britain^  she  was  to  be  allowed  to  go  to  such  port  1318. 

to  deUver  the  same,  and  from  thence  to  the  aforenamed  VqJ^^C^qmww 
island,  without  detriment  to  the  charter-party ;  for  the  true 
performance  of  which  the  owner  bound  his  ship  and  the 
freight,  and  the  defendants  their  goods  so  to  be  loaded  on 
board  thereof. — ^The  plaintiOf  then  averred  a  general  per- 
formance of  all  things  in  the  charter-party  contained  on  his 
part,  to  be  performed,  fulfilled,  and  kept ;  and  also  al- 
leged, diat  on  the  10th  of  February,  1817,  the  vessel  pro- 
ceeded to  Terciera,  according  to  the  effect  of  the  charter- 
party,  and  arrived  there  on  the  1st  oi  April,  and  was  pn  that 
day  fit  and  ready  to  receive  on  board  a  full  and  complete 
cargo  of  green  fruit  either  at  Terciera  or  Si.  Michael,  as 
might  be  ordered  by  the  defendants,  according  to  the  true 
intent  of  the  charter-party : — And  that  the  plaintiff  was 
ready  and  willing  to  have  performed  all  things  in  the  charter- 
party  on  his  part  to  be  performed,  of  which  the  defendants 
had  notice. — Yet,  that  they  did  not,  nor  would,  either  at 
the  Island  of  Terciera  or  St.  Michael,  load  or  put  on  board 
the  ship  a  full  and  complete  cargo,  according  to  the  mean- 
ing of  the  charter-parly,  or  any  cargo  whatevefr. 

The  defendants  craved  oyer  of  the  charter-party,  by 
which  the  plaintiff  covenanted,  that  the  ship  should  take  on 
board  aiHavre  six  pipes  of  brandy,  of  good  quality,  with  such 
other  goods  as  the  captain  might  procure  on  freight,  and 
proce^  therewith  with  all  possible  dispatch  to  the  Island 
of  Terciera,  and  either  there,  or  at  the  Island  of  St.  Mi- 
chael, as  might  be  ordered  by  the  freighters  or  their  agents,  ' 
the  master  was  to  take,  load,  arid  receive  on  board  the 
ship  a  full  and  complete  cargo  of  green  fruit,  in  boxes,  or 
other  lawful  goods,  as  the  freighters  might  think  fit  to  send 
aloD^de,  not  exceeding  what  she  could  reasonably  carry ; 
that  being  «o  loaded,  he  should  proceed  with  all  possible 
dispatch  either  to  the  port  of  London  or  Bristol,  as  might 
be.  ordered  by  the  freighters,  and  at  such  ordered  port  of 
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discharge  make  a  right  and  true  delivery  of  all  the  fruit  or 
other  lawful  goods  thus  to  be  loaded  on  board  her,  agree- 

FoTHEROliX    ably  to  bills  of  lading.  And  the  plainUffcovenanted  that  the 
Walton       ^'P  should  call  at  Falmouth,  on  her  homeward  ▼oyqje, 

and  Another,  for  the  purpose  of  receiving  orders  from  the  freighters, 
and  that  for  the  purpose  of  loading  at  Terciera  or  St,  Mi-- 
chael,  and  discharging  at  her  ordered  port  of  discbaige, 
she  should  lay  twenty-five  running  days,  if  required. 
And  the  freighters,  in  consideration  of  the  completion  of 
the  voyage,  agreed  to  pay  to  the  plaintiff  £6  for  every 
ton  of  twenty  boxes,  together  with  ten  guineas  gratuity, 
&c. :  Provided  that  it  might  be  lawful  for  the  freighters 
to  keep  the  ship  on  demurrage  ten  running  days,  at  the 
rate  of  four  guineas  per  day,  to  be  paid  day  by  day,  as  the 
same  might  grow  due.  The  plaintiff  engaged  to  ship, 
or  cause  to  be  shipped  at  Havre,  the  aforesaid  six 
pipes  of  brandy,  at  the  regular  shipping  price  of  the  day. 
The  freighters  agreed  to  pay  freight  on  the  brandy,  at 
the  rate  of  £4  sterling  per  ton,  together  with  all  broker- 
age, &c.  on  the  same ;  they  agreed  to  pay  all  port  charges 
at  Havre  and  Terciera,  and  differences  arising  between 
taking  in  ballast  and  a  full  cargo.  They  agreed  to  pay  all 
duties  and  expences  on  brandy  at  Terciera.  The  vessel 
was  to  have  the  liberty  of  taking  any  cargo  that  might 
present  itself  for  Terciera  or  the  neighbouring  islands.  The 
freight  of  brandy,  together  with  the  amount  of  the  same, 
insurance,  &c.  to  be  taken  out  in  fruit,  if  at  Terciera,  in 
all  January,  at  lOs.per  box  free,  on  board;  if  after  that 
time,  at  Terciera,  at  the  shipping  market  price;  if  the 
vessel  should  load  at  St.  MickaeFs,  the  price  was  to  be  at 
the  shipping  market  price  of  the  day  of  putting  the  same 
on  board,  in  which  case  the  freighters  were  to  pay  a  pro- 
portion of  port  charges,  according  to  their  proportion  of 
cai||o.  The  freighters  also  agreed  to  advance  money  at 
Terciera  to  the  captain  for  the  ship's  use.  Tliey  guaran- 
ked  her  a  full  and  complete  cargo  home.    That  if  the 
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Tcssel  should  have  taken  at  the  port  where  she  then  laid,         1818. 
any  part  of  a  cargo  for  London,  or  anj  port  of  Great 
Briiain,  she  was  to  be  allowed  to  go  to  such  port  to  de- 
liver the  same,  and  from  thence  to  the  aforenamed  island      Walton 
without  detriment  to  the  charter-party.— The  defendants    *"^  Another, 
then  demurred  generally  to  the  declaration,  and  the  plain* 
tiff  joined  in  demurrer. 

The  cause  came  on  for  argument  this  day,  when 
Mr.  Serjt.  Lens,  in  support  of  the  demurrer,  insisted 
that  the  plaintiff  was  not  entitled  to  recover  on  the  above 
declaration,  as  it  was  not  sufficient  for  him  to  allege  a 
general  performance  of  the  covenants  in  the  charter-party 
on  his  part  to  be  performed ;  but  that  he  should  have 
expressly  stated  what  particular  acts  he  had  performed, 
to  entitle  him  to  call  on  the  defendants  for  a  cargo  at  7%r- 
ciera,  and  that  as  be  had  not  averred  such  acts  in  the  decla- 
ration, it  must  now  be  taken  that  he  was  not  qualified  to 
do  so.  This  was  not  a  stipulation  by  the  defendants  to 
bring  home  a  cargo  at  all  events ;  neither  were  the  cove- 
nants in  the  charter-party  mutual,  but  arose  from  the  nature 
of  the  trade,  and  the  terms  apparent  on  the  face  of  that 
instrument.  It  does  not  appear  that  the  ship  took  any 
brandy  on  board  at  Havre ;  and  the  nature  of  the  trade  is, 
to  send  out  brandy  from  that  port  to  Terciera  or  Si,  Mi' 
chael\  in  return  for  which,  a  cargo  of  fruit  is  supplied.  But 
she  went  wholly  unprovided  with  brandy ;  if  she  had  been, 
there  would  have  been  no  difficulty  in  finding  a  cargo  of 
fruit  for  her  at  Terciera.  But  the  main  question  is,  whe- 
ther tlie  delivery  of  the  brandy  at  Terciera  b  a  condition 
precedent  to  the  providing  the  homeward  cargo  of  fruit ; 
if  it  be,  the  plaintiff  should  have  so  averred  it  in  his  de- 
claration. In  UghtrecTs  case  (a)  it  was  resolved,  that  **  in  all 
casea  where  an  interest  or  estate  commences  on  a  condr* 

{a)  7  Rep,  10  a. 
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laia*         tioa  precedeoti  be  the  condhioD  to  be  perfonned  bj  ihr 


plaintiff  or  defendant,  or  by  any  other;  and  be  it  id  the 
P^  aflkmative  or  n^ative,  the  (riaintiff  ought  to  diew  it  in  hit 

Walton  declaration^  and  to  aver  the  performance  thereof;  for  there 
eiMl  Anpther.  ^i^^  interest  begins  in  him  by  die  perfiMmaiice  of  the  con- 
dition, and  is  not  in  him  till  the  conditiofi  be  perfoimed; 
but  it  is  otherwise,  when  the  interest  or  estate  passes  pre- 
sently and  vests  in  the  grantee,  and  is  to  be  defeated  bj 
matter  ex  past  facto,  or  condition  sobsaqneat:  be  dw 
*  condition  to  be  performed  by  the  plamtiff  or  defendant, 
or  any  other ;  and  be  it  in  the  afiirmative  or  negative 
as  there  the  plainttf  may  declare  generally,  withovt  shew- 
ing the  performance  thereof;  and  it  shall  be  pleaded  by 
him  who  will  take  advantage  of  the  condition  er  po9tfadoi 
for  every  one  ought  to  aUege  that  which  nmkes  for  him,  and 
none  shall  be  forced  to  allege  that  which  is  i^ost  himself.'' 
The  charter-party  in  this  case,  is  in  the  nature  of  a  coniract 
between  the  pfauntiff  and  defendants,  and  until  the  one  has 
perfonned  his  part,  the  other  cannot  be  deemed  liable. 
After  the  plaintiff  had  put  the  brandy  on  board  at  Havre, 
and  taken  it  toZVmero,  die  defendants  were  boendio 
provide  a  cargo  of  fruit,  and  not  before.  The  defend- 
aots  never  stipulated  to  fiimish  such  return  cargo  at  sH 
events,  and  as  they  were  not  bound  to  put  the  fruit  oa 
board,  so  the  plaintiff  cannot  be  entitled  to  freight  as  snch 
freight  has  not  been  earned,  owing  to  his  not  having  fv* 
nished  the  brandy  at  Havre*  If  the  plaintiff  couM  not 
have  procured  six  pipes  of  brandy  at  Havre,  still  he  shonU 
have  stated  in  his  declaration  that  he  had  shipped  all 
the  market  allowed ;  and  as  he  has  not  done  so,  he  caimot 
be  entitled  to  recover. 

Mr«  Serjt.  Faughan,  contri.  If  this  be  in  the  nature 
of  a  condition  precedent,  the  question  is,  whether  it  must 
be  complied  with  at  all  events,  if  so,  whether  it  be  im- 
probable or  inconvenient,  still  the  plaintiff  is  bound,  and 
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cinnot  excuse  hinMAlf.    But  whether  this  be  •  conditbif         181B« 
precedent  or  not^  depends  oo  the  iiitention  of  die  parties,  Pothemill: 
to  be  collected  from  the  tenas  of  the  cbarter-pertj.    If  v. 

the  vessel   had    taken   only  fife  pipes   of  Imindy  on      ?^1"^^ 
board  at  Havre^  and  received  a  full  cargo  of  ftuit  at  ^' 

Ttrckra,  still  the  plaintiff  must  have  averred  that  she 
had  taken  six,  if  not^  he  would  fcil;  but  this  covenant 
does  not  go  to  the  whole  of  the  consideration.    It  was  not 
die  intention  of  the  parties,  that  the  brand;  ahould  Air* 
nish  funds  sufficient  to  provide  Cmt  the  homeward  cargo  of 
frnit.    The  taking  the  brandy  on  board,  was  a  distinct  and 
independent  covenant.    The  defendants,  as  freighters,  un- 
dertook generally  to  supply  a.  fiill  cargo  of  fruit.    The 
dbtmction  is  laid  down  by  Lord  Mtnufield,  in  the  case  of 
Boone  v.  Eyreia),  wh^re  he  said,  that  ''where  mutual  cove- 
nants go  to  the  whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  precedent  to  the  other ; 
but  that  where  the  covenants  go  only  to  a  part,  there  a 
remedy  lies  on  the  covenant,  to  recover  iBmagsB  for  the 
breach  of  it,  but  that  is  not  a  condition  precedent ;''  and 
that  case  was  recognized  by  Lord  Kemfon,  in  delivering 
the  ja(%nient  of  the  Court  of  King^s  Bencli,  in  Campbell 
V.  Jones  {b).  The  case  of  Storer  v.  Gordon  (c)  is  directly 
applicable  to  the  present;  there,  A.,  by  charter-party, 
covenanted  witfi  jB.  to  carry  a  cargo  to  N.,  and  that  having 
so  done,  the  ship  should  receive  a  return  cai^o ; — and  B*,  on 
his  part,  covenanted  with  A.  that  he  would  provide  and  ship 
a  full  return  cargo  at  N.  z-^It  was  held,  that  B.  was  bound 
to  provide  such  return  cargo,  the  ship  being  in  readiness  to 
receive  it,  although  A.  had  not  delivered  the  outward  caigo ; 
as  the  detiveiy  of  the  outward  cargo  was  not  a  condition 


(«)  1  H.  BL  273,  n.     8.  C.  2  Sir  W.  BL  1312.  — 
(fi)  0  Tersi  Rep.  673. (c)  3  Jfaafe  if  Selw.  308. 
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1818*         precedent  lo  the  providing  a  return  cargp,  ai  the  wonb, 
PoTHraoiLL   ^^^  ^  ^^^^^  ^^^  "^  intended  to  metny  that  when  tbeship 
9.  was  read;  to  receive  a  cargo,  J.  would  accept  it,  lod  that 

Walton  |}|^  covenant,  on  the  part  of  B.,  was  unqualified  to  pro* 
^  '  '  TideandsbipareturncargoatN.,  notwithstanding  the  DQiH 
delivery  of  the  outward  cargo.  And  Lord  Menbom^^ 
in  delivering  the  judgment  of  the  Court  said  (a),  tbt 
<f  the  outward  caj|;o  might  be  intended  as  the  food  to  pro- 
cure the  homeward  cargo ;  but  that  it  by  no  means  follo««i 
that  it  must  be  so,  and  that  in  many  instances  the  ixHoe* 
ward  caigo  was  procured  and  in  readiness  to  ship,  before 
the  outward  cargo  arrived,  and  diat  the  Court  therefore 
could  not  consider  the  right  and  true  delivery  of  the  out- 
ward cargo  as  a  condition  precedent."  That  doctrine  is 
expressly  in  point,  and  the  plaintiff,  therefore,  b  entitled 
to  judgment 

Mr,  Serjt.  Lens,  in  reply,  observed,  that  in  Stom  f. 
Gordon,  the  outward  and  return  caigoes  were  wholljdii* 
tinct,  and  it  might  be  considered,  that  there  were  two  un- 
connected voyages ;  but  this  must  be  deeoied  as  tbe 
breach  of  one  voyage,  arising  out  of  one  tnuusctiooy  for 
the  return  cargo  grew  out  of  the  proceeds  of  dieoutwan); 
as,  therefore,  there  was  but  one  contract  between  the  par- 
ties, the  plaintiff  should  have  averred  a  performtoceoo 
bis  part,  viz.  the  taking  the  brandy  from  Havre  to  Tercmt 
or  assigned  an  excuse  for  not  having  do|ie  so. 

Lord  Chief  Justice  Dallas ^The  only  qocstion  » 

this  case  is,  whether  the  taking  on  board  six  pipes  of 
brandy  at  Havre,  by  the  plaintiff,  and  Ukhsg  them  to  ^e^ 
ciera,  is  a  condition  precedent,  or  a  distinct  and  indepcDdent 


I 


(o)  3  MauU  ^  Seho.  322. 
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covenant.  If  it  be  a  condition  precedent,  it  has  not  been 
complied  with ;  if  not^  the  plaintiff  is  entitled  '^to  re- 
coter  damages  in  this  action  from  the  defendants  for  a 
breach  of  their  cont]:act.  What  are  the  facts  ?  The  plain* 
tiff  covenanted  to  take  on  board  six  pipes  of  brandy  at 
Haore,  and  convey  them  to  Ttrciera^  where  the  defend* 
antd  covenanted  to  provide  a  full  cargo  of  fruit ;  can  that, 
therefore,  be  considered  to  go  to  the  whole  of  the  considera- 
tion ?  If  it  were  necessary  for  the  plaintiff  to  have  taken 
the  brandy — if  he  had  omitted  one  pipe,  it  would  make  no 
difference^  for,  as  he  covenanted  to  take  six,  he  must  have 
taken  them  all,  but  here,  none  whatever  was  taken ;  the 
return  cargo  was  not  to  be  furnished  out  of  the  proceeds 
arising  from  the  brandy.  At  all  events,  the  covenant  goes 
only  to  part  of  the  consideration  on  both  sides,  and  there- 
fore fieills  within  the  doctrine  laid  down  by  Lord  ilfans- 
fieldy  in  Boone  v.  Eyre,  viz.  that  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  as  it  was  an  independent 
covenant ;  and  that  an  action  might  be  maintained  for  the 
breach  of  such  covenant,  without  averring  performance  in 
the  declaration.  That  doctrine  has  been  recognised  by 
liord  Kenyon,  in  Campbell  v.  Jones  (a),  and  by  Lord 
JEUenhorough,  in  delivering  the  judgment  of  the  Court,  in 
Havdoch  V.  Geddes  (&).  Here,  therefore,  it  is  quite  clear 
that  the  covenant  does  not  go  to  the  whole  of  the  conside- 
ration, and  it  must  be  consequently  considered  as  a  distinct 
covenant.  Tlie  case  of  Storer  v.  Gordon  is  stronger  than 
die  present ;  the  ship-owner  there  covenanted  by  charter- 
party,  to  proceed  from  London  to  Naples,  and  there 
deliver  a  cargo ;  and  having  so  done,  to  receive  a  return 
cargo  on  board.  That,  therefore,  was,  in  point  of  fac^ 
4:onnecting  or  linking  the  outward  with  the  homeward 


1818. 


FOTHBROILL 

e. 

Waltoi^ 

and  Another. 


(a)  6  Term  Rep.  673. (fi)  10  EMSi,  564. 
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jgl^        Wfm^l  and  ddKHigh  no  part  of  llie  ostimd  cugom 

MM*'         delivered^  in  conteqnenca  of  its  Imfing  been  pRnonI; 

VoTHBrnoifX  Mixed— yet^  the  amrthdd,Umt  the  fivightenimboi^ 

Walton      ^  protide  a  return  caifo  at  Napta,  for  that  the  ddnej 

andAnothflKi  of  theoatwardcaifowaanotacoadilioBpnoeiknttotkt 

providing  a  retora  caifo,  but  formed  distinct  mdade- 

pendent  Govenants.    On  general  reason,  AerefiDfCi  ndl 

as  on  the  autfaoiitjr  of  those  decided  catesi  I  smof  op 

nion^  diet  the  covenant  by  the  plaintiff  cannot  be  can* 

dered  as  a  condition  precedent. 

Mr.  Justice  Park*— -I  am  of  the  ssme  spinioa.  Ik 
doctrine,  i^  laid  down  in  those  cases  refeitedto  t^aj 
Lord  ChiefJustice,  has  been  AiUyeatabliiheiL  lUicae 
appears  to  me  to  resemble  that  of  Boom  v.  Egn,  vka 
the  plaintiff'  covenanted  to  convey  to  die  deCendmt  the 
redemption  of  a  plantation  in  the  Wat  ladUh  tep^ 
with  a  stock  of  negroes  upon  it,  in  coosidentioB  ofn 
annuity  to  be  paid  the  defendrat,  who  pleiM  ^ 
the  pkintiff  was  not,  at  the  time  of  makiag  the  M 
legally  possessed  of  the  negroes  on  the  pbkDlalkn;i>' 
Lord  Jlfaii|^/€2  said,  that  if  this  plea  were  to  be  alloi«li 
any  one  negroe,  not  being  the  proper^  of  the  jhM 
would  bar  the  action.  It  b  material  to  obterve,  tht  Mr. 
Justice  Le  Blanc,  in  commenting  on  that  caie^  obsenciH 
in  Glaxebrook  v.  Woodrow  (a),  that "  the  sutatmdalprt 
of  the  agreement,  being  the  conveyance  of  the  property^  is 
respect  of  which  die  annuity  was  to  be  paid,  the  Court  W 
it  to  be  no  answer  to  an  action  for  the  aDOuitj,  to  iV 
the  plaintiff  had  not  a  good  tide  in  some  of  the  Mpoes 
which  were  upon  the  pknUtion,  because  all  the  iiia<e^ 
part  of  die  covenant  had  been  performed,  and  the  pb""* 


(e)  8  rem  lUgi«  976» 
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kad  a  remedy  upon  die  covenant  for  any  special  damage         lais. 
auatained  for  die  non-performance  of  die' rest.''  In  Ritchie  ^^v*' 

V.  Jildman  (a),  where  die  agreement  was,  diat  die  master  Fothmoiix 
should  take  on  board  a  cbmplete  cargo,  and  proceed  and     Walton 
deliver,  the  same,  on  being  paid  fkeif^t  at  so  much  jper  ton:  *nd  Anothar* 
It  was  held,  that  the  delivery  of  a  complete  cai^o  was 
not  a  condition  precedent  to  the  right  to  freight,  but  diat 
the  master  might  recover  freight  for  a  diort  cargo  deli- 
vered at  die  stipidated  rates  per   tan,  he  havmg   Us 
remedy  in  damages  for  such  short  delivery,  I  therefore 
am  of  opmicm  that  the  plaintiff  is  entided  to  recover. 

Mr.  Justice  Bvrbouoh. — ^If  the  covenant  by  die 
plaintiff  be  lu  the  nature  of  a  condidon  precedent,  it  is 
quite  clear  that  it  should  have  been  strictly  complied  with) 
but  this  case  must  be  governed  by  that  of  Storer  v.  Gan* 
don,  which  is  die  latest  decision  on  the  subject.  The  brandy 
to  be  put  ou  board  by  the  plaintiff  at  Havre,  was  to  be 
treated  as  part  of  die  outward  caigo  only,  and  the  defend* 
UDts  stipulated  duit  the  return  cai^  of  fruit  should  be  full 
and  complete;-^!  therefore  think  that  the  delivery  of  the 
bnedy  was  not  a  condition  precedent,  and  consequently 
thait  die  plaintiff  is  entided  to  judgment ;  and  more  pai^ 
ticulaily  so,  as  the  case  of  Siorer  v.  CrorJon  is  applicable 
lo  the  present  in  all  its  points. 

Judgment  for  the  Plaintiff. 


(a)  10  East,  205« 
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Nov"  leS'  Ward  (Widow)  v.  Creasbt  and  Another. 

A  plaint  was      On  the  SOtb  of  Jpril  last, '  the  plaintiff's  goods  «m  dn- 

re.  fa.  lo.  on  the  the  churchwardens  and  oveneers  of  the  paiiA  of  Fnk' 

P"^  o^^«  de-  ney,  in  the  cowity  of  Lincoln.    On  the  fiSd  of  Affil, 

ple?in,  tested  "  *®  goods  were  replevied  on  the  usual  bond  to  the  Aerii, 

on  the  13th  of    from  one  Cuihbert,  who  claimed  title  to  die  premuesia 

May,  md  re-  question,  and  his  two  sureties;  and  the  plaintiff's  plibl 
tnmableonthe  ^  '  ,         ,        '     ^        V.    ^  /    r;^ 

7th  of  June.       ^^  regularly  entered  at  the  next  Coanty  Court  tor  Wr 

There  was  no  cobh  to  be  held  on  the.  13th  of  Maif  following.  On  lis 
S^Sti^w"^^*"  13th  or  Ulh  of  Jii/ie  last,  two  or  three  days  sfker  Ae  eod 
the  teste  and  of  Trinity  Term,  the  plaintiff's  attorney  wm  irfonwd 
the  return.  Xo  that  the  cause  had  been  removed  by  a  writ  of  r«ori« 
^%^ervSon  /^«^*  ioquelam.  In  the  month  ot  JuguU  fdlo^ 
the  plaintiff,  or  three  separate  writs  were  issued  out  of  this  Court,  retan- 
demand  ofde-  ^y^  q„  j^e  Morrow  of  All  Souls,  against  the  priocipil 
clarationmade.       ^  .     .     ,         ,    .    .      ,  ..^    j- -♦k-iU 

The  defend-       ^^  sureties  in  the  replevin  bond,  notfrithstaodisg  m^"" 

ants  signed        lived  in  the  same  county,  at  the  suit  of  the  dcfcndinis, 
i^T^^  ""L.  W  assignees  of  the  sheriff  of  Lincoln.    No  rule,  or  copj 
Court  set  it       of  a  rule  to  declare,  was  ever  served  on  the  pwo™ 
aside,  as  well    her  attorney,  in  this  cause;  nor  was  any  demanci rf «^ 

ings,  without     tested  on  the  15th  of  May,  and  returnable  on  tbe7tb^ 

Tdntirs?*"     '^""^  **'^'    '^^®  *®"  °^^  County  Court-daj  tftff  the 

dertaking  tcT*    issuing  thereof,  was  on  the  10th  of  June,  UireedajswW'j 

declare  on  the    the  return,  and  the  plaint  was  entered  at  s  Court  ke 

re.  fa.  lo.         ^^  ^^  ^^^  ^f  ^^^  preceding;  there  wss  no  Coon? 

Court  on  Uie  15th   of  May,  the  day  on  which  ibewfl 

issued,  nor  at  any  time  between  that  day  and  the  7 

Jun€,  nor  on  that  day,  which  was  the  return  of  thewn. 
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and  the  defimdants,  on  the  20th  of  June,  signed  a  judg- 
ment of  non  pros. 

Mr.  Serjt.  HuUock,  on  the  first  day  of  this  Term, 
obtained  a  rule  itisi,  that  this  judgment,  and  the  subse- 
quent proceedings  had  thereon  on  the  replevin  bond, 
might  be  set  aside  for  irtegularity,  with  costs ;  on  the 
grounds^  Fini,  that  there  had  not  been  any  County  Court- 
day  between  the  teste  of  the  re.  fa.  lo.  and  the  retunt 
thereof.  Secondly,  that  the  writ  was  m  summons  to 
both  parties;  for  it  required  the  sheriff  to  record  the 
plainty  to  have  it  in  Court  on  a  certain  day,  and  to  prefix 
that  day  to  both  parties,  that  they  might  be  there  (a). 
And  Thirdly,  that  the  defendants  could  not  iremove  the 
plea  by  re.  fa.  lo.  without  cause  shewn,  for  as  it  was  in 
the  delay  of  the  plaintiff,  a  just  cause  ought  to  appear 
on  record  for  such  removal  (&}. 


1818. 


Ward 

Creasby 
and  Another* 


Mr.  Seijt.  Best  now  shewed  cause,  and  submitted, 
that  the  plaintiff  ought  to  have  moved  to  quash  the  writ,, 
instead  of  setting  aside  the  proceedings  which  had  taken 
place  under  it,  as  the  writ  itself  thereby  remained  un- 
touched; but 

The  Court  suggested,  that  under  the  circumstances, 
they  would  set  aside  the  proceedings  without  costs,  the 
plaintiff  undertaking  to  declare  on  the  re.  fa.  lo.  before 
the  end  of  the  Term  (f ). 


<a)See  Fiiz.  Nai.  Brev.  70.    JKehcM  per  BuUer,  J. 
1  Term  J7tfp.  373. 


(6)  Gilh.  BepUm.  2d  edit.  103.  cites  Fitz.  Nat.  Brev. 
69.  iir.— 70.  B.     Tidd^s  Practice,  etk  edit.  416. 

(c)  It  seems,  that  a  demand  of  a  declaration  was  not 
necessary,  as  Uie  re.  fa.  lo.  was*  filed  on  or  before  the 
appearance  day  of  the  return..  See  James  r.  Moodif, 
1  k.  BL  281. 
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Thursday,  ^»  ^  « 

Nov.  19tll.  M'DOUGAL   V.   PATON(fl). 

To  a  declara-  This  was  an  action  of  assumpsit  for  monej  piid.  Ihc 

pM  ^th"de^^  declaration  contained  the  common  money  counts.  Tie 

fendant  defendant  pleaded^  first,  non  assumpsit;  wiA,  lastlj,  as  to 

Dleadedhis  the  second  count  for  money  paid;  his  bankruptcy,  affli 

andcertifi^te;  ^^^  ^^  obtained  his  certificate  on  the  Ist  of  Fdmr}, 

and  that  the  ISIS ;— and  that  the  plaintiff,  before  and  at  the  time  of 

plaintiff,  be-  ^^  issuing  of  the  commission,  was  surely  for  i  certain 
fore  the  issamg  ®  '  ■'         .    . 

the  commis-  •    ^^^^  of  him   the  defendant,  and  that  the  mooejiQ  ttial 

sion,  was  a  count  of  the  declaration  mentioned,  and  therebj  sop- 
deU  of  the*de-  P***^^  ^^  '"*^'^  ^^*"  P**^  ^J  ^^^  plaintiff,  for  the  use  of 
fendant,  and      the  defendant,  was  so  paid  by  the  plaintiff  as  sucbsvetj, 

that  the  money  ^fj^j.  ^^e  issuing  of  the  commission,  and  before  a  final  fr 
paid  by  the  .        .  l  J 

plaintiff  for  his  vidend  had  been  made  under  the  same,  of  the  eitateaw 

use,  was  paid  effects  of  the  defendant ;— whereby  the  plaintiff  was  enli- 
surctrafter^^^  ''^^  '^  prove  his  demand,  in  respect  of  such  pavmenl,  as 
issQing  the         %  debt  under  the  commission,  and  to  receive  a  dinden) 

commission,  thereon,  proportiouably  to  the  other  creditors  so  taking 
and  before  a  >  r    r  j 

final  dividend _— - 

had  been  made 

aitftffecu"''         ^"^  ^°*'  "*  ^'^^  "'  ^'^^"^  «»<«'  ^  *•  P-  ^ 
under  the 

same ;  whereby  the  plaintiff  became  entitfed  to  prove  ander  the  com- 
mission.— Replication,  that  the  plaintiff,  before  the  issuing  ^^  f^ 
mission,  was  surety  to  one  •/.  /.  for  the  defendant,  that  he,  the  defend" 
ant,  should  perform  certain  things  contained  in  articles  of  agreement,  by 
which  an  annual  rent  was  to  be  paid  by  the  defendant ;  and  that  after  w& 
bankruptcy,  three  years  rent  became  due  from  the  defendant,  and  tW 
the  money  paid  by  the  plaintiff  for  the  defendant,  was  paid  by  hiinM*'»^J 
surety,  by  reason  of  the  non-payment  by  the  defendant  of  the  rent,  tfl 
for  the  costs  of  an  action  brought  against  the  plaintiff  as  such  ^^^^  !; 
J.  /.—Held,  that  the  plainUff  was  entitled  to  recover,  as  he  could  not  "^ 
deemed  liable  as  a  surety,  within  the  statute  49  Geo.  9.  c.  121* '•  ^  .^ 
that  section  relates  only  to  debts  of  the  bankrupt  due  at  the  time  «f  ^ 
suing  the  commission. 
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the  benefit  of  the  coniinissiaD. — Replication,  that  the 
plaintiff,  before  and  at  the  time  of  issuing  the  commis- 
sion, was  surety  to  €me  John  IngHs,  for  the  defendant, 
that  he  the  defendant,  should  well  and  duly  perform  and 
keep  die  articles,  matters  and  things,  contained  in  cer- 
tain articles  of  agreement,  before  then  entered,  into  between 
John  Inglis,  as  treasurer  of  the  London  Dock  Company, 
of  tbe  one  part,  and  the  defendant  of  the  other ;  and  that 
by  the  said  articles,  (among  other  things)  a  yearly  rent  of 
£ll7 per  annum,  was  to  be  paid  by  the  defendant,  for 
certain  premises  tlierein  mentioned;  and  that  after  the 
bankruptcy  of  the  defendant,  as  in  the  said  second  plea 
mentioned,  to  wit,  on  the  25th  March,  181 6,  the  sum 
of  £351,  for  three  years  rent,  ending  on  that  day,  be- 
came due  and  payable  from  the  defendant,  by  virtue  of 
the  agreement;  and  that  the  money  in  the  second  count  of 
the  declaration,  alleged  to  have  been  paid  by  the  plaintiff, 
for  the  defendant,  was  so  paid  by  the  plaintiff,  as  such 
aurety  for  the  defendant,  by  reason  of  the  non-payment 
by  the  defendant,  of  the  said  rent,  and  for  the  costs  and 
charges  of  an  action  before  then  brought  against  the 
plaintiff  as  such  surety,  by  the  said  John  Inglis.  To  this 
rq»lication,  the  defendant  demurred  generally,  and  the 
plaintiff  joined  in  demurrer. 


1818. 


H'DOUGAL 

V, 

Paton, 


The  cause  came  on  for  argument  yesterday,  wlien 
Mr.  Serjt.  Pell,  in  support  of  the  demurrer,  observed, 
that  the  only  question  was,  whether  the  claim  of  the 
plaintiff  against  the  defendant,  for  money  paid  by  the 
fonuer  as  surety  for  the  hitter,  in  respect  of  rent  which 
had  become  due  since  the  issuing  of  the  commission,  was 
liarDed  by  the  certificate  obtained  under  it;  or,  in  other 
terms,  whether  this  was  not  a  case  in  which  the  plaintiff 
should  have  come  in  and  proved  under  the  commission,  by 

u  u  2 
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Paton. 


virtue  of  the  statute  49  Geo.  3.  c.  Idl.  s.  8.  (a).  Henb* 
mitted^  that  he  ought  to  have  done  so,  and  relied  on  tlie 
cases  of  Fansandau  v.  Corsbie  {b),  and  JVood  ?.  Dodj;- 
son{c),  which  was  a  case  of  suretyship  ;^aiMl  it  was  that 
held,  that  if  a  partner,  continuing  busbeii,  lakes  u 
assignment  of  all  the  stock,  &c.  and  covensntatoiixlefli- 
nify  the  retiring  partner  from  the  debts  then  owing  ftom 
the  partnership,  and  the  continuing  partner  becomes  bnk- 
rupt  and  obtains  his  certificate ;  and  sabsequentlj,  in 
action  is  commenced  against  tlie  retiring  partner  apoa  in 
acceptance  of  the  partnership,  and  he  pays  the  debt  vi 
costs  ; — no  action  will  lie  against  the  bankrupt  upon  bb 
covenant,  as  the  retiring  partner  might  have  proved )» 
debt  under  the  commission,  by  virtue  of  the  49  6a). 3. 
c.  lei.  a.  8.  The  case  of  Stedman  v.  Martimund{i\f  b 
precisely  in  point,  to  shew  that  the  sum  in  question  fv 
proveable  as  a  debt  under  the  commission.  Even^ifAac 
had  been  no  decisions  on  the  subject,  it  would  be  soS- 
cient  to  refer  to  the  terms  of  die  statute,  and  the  object 
for  w*hich  it  was  passed,  to  shew  tliat  the  plaintiff  aust 
be  considered  as  a  surety  within  that  act;  for  theei^tk 
section  is  ndt  confined  to  a  person  in  the  strict  situatioB 
of  surety,  but  eitends  to  those  who  may  be  liable  form; 
debt  of  the  bankrupt;  although,  therefore,  nodebtaigiit 
be  actually  due  from  the  bankrupt,  still  the  saretjwooU 
be  liable.  The  leading  object  of  the  statute  was  to  enable 
all  persons  having  a  demand  against  a  bankrupt,  to  \A^ 
his  efiects  previous  to  the  final  distribution.  Here,  the 
plaiutiflf  was  surety  for  the  bankrupt,  at  the  time  tbe  cod- 
mission  issued,  and  paid  the  sum  in  question,  before  i 
final  dividend  had  been  made.  He  is  therefore  witbintv 
statute,  and  it  is  not  necessary  that  there  sboald  kive 


(a)  See  this  section,  ante,  p.  604. (»)  Anttft-^ 

(c)  2  Mank  4r  Selw.  195. {d)  13  EaU,  427. 
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been  an  eiustiag  debt  due  from  the  bankrupt  at  the  time 
the  commission  issued.  The  plaintiffy  therefore,  being 
such  surety,  should  have  proved  his  debt  under  the  com- 
mission, and  he  cannot  now  say,  that  there  was  no  exist- 
ing debt  due  from  the  bankrupt,  at  the  time  it  issued. 


1818. 


M'DOUGAL 
V, 

Paton. 


Mr.  Serjt.  Faugkan,  contra.  This  case  does  not  fall 
within  the  eighth  section  of  the  49  Geo.  3.  c.  121.  as,  in 
order  to  make  it  so,  there  must  be  an  existing  debt  due 
from  the  bankrupt  at  the  time  the  commission  issues. 
The  previous  decision  of  this  Court,  in  the  case  of  /«- 
glfs  (a)  against  the  present  plaintiff,  is  decisive  of  the  pre- 
sent : — And  it  was  there  held,  that  if  a  surety  enter  into  a 
bond  with  the  principal,  conditioned  for  the  performance 
of  covenants  contained  in  an  agreement  for  a  lease,  such 
surety  is  still  liable,  although  the  principal  had  become 
bankrupt,  and  been  discharged  under  the  19th  section  of 
the  49  Geo*  S.  That,  therefore,  shews  that  this  cannot 
be  considered  as  a  debt  proyeable  under  the  commission. 
My  Brother  Lens  there  contended,  that  if  the  bankrupt 
were  discharged,  so  might  his  sureties  : — And  there  the 
bankrupt  was  not  liable  for  the  payment  of  rent.  In 
Auriol  V.  Jlfi7/5  (6),  it  was  held,  that  unliquidated  da- 
mages, arising  from  a  breach  of  .covenant,  such  as,  not  in- 
demnifying the  assignor  of  a  lease  from  the  covenants  con- 
tained in  the  original  lease,  could  not  be  proved  under  a 
commission.  Here,  the  whole  of  the  rent  became  due, 
after  the  bankrupt  had  obtained  his  certificate.  This  there- 
fore, is  not  in  the  nature  of  a  debt,  but  a  mere  covenant, 
in  which  the  damages  would  be  contingent,  and  therefore 
not  proveable  under  the  commission.  In  Stedman  v.  Mar^ 
tinnantj  tlie  acceptance  was  given  previous  to  the  act  of 
bankruptcy,  and  therefore  became  a  debt  proveable  imder 


(a)  Anie^  vol,   i.   p.  196.- 
(in  Error)  4  Tain  Kep.  94. 


-(^)  1  // .  BL  433.     S.  JC. 
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tke  commission.  So,  io  Woody.  DodgsoBf  the  biDwii 
accepted  bj  the  partDert,  and  due  before  die  dbohitioo. 
But  herei  although  the  phuntiff  was  surety  for  the  de* 
fendant,  still,  no  debt  was  due  from  him  to  Ingb  it  the 
tiflne  of  his  bankruptcy ;  but  this  case  must  be  goiencd 
bj  that  of  IVehh  v.  WeUh{a),  as  it  sppears  to  be 
wholly  undistingttishable  from  it: — ^And  it  was  there kU, 
that  a  surety  in  an  annuity  deed,  who  wss  compelled 
by  the  annuity  creditor,  after  the  baukruptcj  aid  allow- 
ance of  the  certificate  of  the  principali  topejseienl 
sums  for  arrears  due  after  the  issuing  of  the  cooubb- 
aion,  was  not  within  the  8th  section  of  the  49  Geo.  5. 
and  that  he  therefore  might  have  an  action  sgiiost  tbe 
principal  for  such  sums,  and  hold  him  to  baO.  Aod  it 
was  there  contended  for  die  plaintiff,  that  he  could  sot 
have  come  in  and  proved  under  the  commission,  asitvn 
net  a  debt  at  the  time  it  issued,  nor  was  he  called  oo  to 
pay,  until  after  the  certificate.  But  previooslj  to  tbt 
case,  Mr«  Justice  Bayley  asked,  in  Pagt  v.  Btad%i 
<'  if  in  the  case  of  a  bankrupt,  an  annuity  creditor  does  DOt 
come  in  and  prove,  but  disregarding  the  bankniptc;,  soes 
the  surety : — ^The  surety  cannot  insist  on  the  certificite,itti 
if  he  cannot,  may  not  the  surety  afterwards  resort  to  tlie 
bankrupt  ?  AnA  he  observed,  that  the  debt,  io  that  case, 
accrued  since  the  debtor's  dischaif;e:" — Here,  this  was  oot 
a  debt  at  the  time  of  the  bankruptcy ;  and  as  thephintiff 
did  not  pay  the  sum  in  question,  till  after  die  defendaot 
had  obtained  his  certificate,  the  former  is  end 
ment. 


Mr.  Serjt.  Pell,  in  reply.— If  no  distinction  can  be 
drawn  between  this  case  and  that  of  Welsh  v,  WvA^ 
the  provisions  of  the  49  Geo.  3.  can  only  apply  to  ttiose 


(ci)  4  Mauk  ^  Seho.  333. (A)' 2  Ma%U  *  &/»•  5o3. 


IN  THE  FIFTY-NIKTH   YEAR  OF  GEO.   HI. 


649 


cases  where  there  are  eusting  debts  due  from  the  bank-* 
rupt  at  the  time  of  his  bankruptcy.  If  the  l€^l^tttre 
had  so  intended^  the  words  in  the  sutute  would  ha?e  been 
imperative  to  that  effect;  but  if  it  were  fh^ir  intention  to 
assist  bankrupts  only,  it  ought  to  receive  a  liberal  coin 
struction.  In  Wood  v.  Dodgfon  (a),  Mr.  Justice  Le 
Blanc  said,  that  ^*  the  words  *  liable  lor  any  debt  of  the 
bankrupt/  were  large  enough  to  comprehend  that  case. 
That  before  the  statute,  the  original  d^bt  would  have 
been  barred  by  the  certificate,  and  the  r^ipedy  proposed 
seems  to  have  been,  that  when  any  person,  at  the  issuing 
of  the  commission,  should  be  surety  for,  or  liable  for  the 
original  debt  of  the  bankrupt,  t^e  ba^k|'apt  should  be 
relieved  in  the  same  manner,  firpm  all  cl^ms  of  such 
person  arising  out  of  the  original  debt,  although  the  cause 
of  actiou  arose  after  the  bankruptcy."  That  learned 
Judge  therefore  thought,  that  there  need  not  be  an  ex- 
isting debt  at  the  time  of  the  bankruptcy.  The  term* 
''  surety,  or  liable  for,*'  are  synonymous,  and  a  person,  as 
surety,  makes  himself  liable  for  a  debt  subject  to  fiiture 
contingencies,  or,  as  in  this  case,  to  those  which  may 
be  brought  into  existence,  or  become  debts,  before  the 
final  dividend  is  made.  So,  Mr.  Justice  .iiiiy/ey,  in  de- 
livering his  opinion  in  Wood  v.  Dodgson  (6),  observed, 
that  **  the  intention  of  the  legislature,  at  the  same  time 
tliat  they  relieved  the  bankrupt,  was  to  confer  a  henedt 
ako  on  the  surety,  or  person  who  was  liable  for  the  debt 
of  the  bankrupt.  That  the  principal  creditor  might  liave 
proved  under  the  commission,  or  migjht  have  resorted  to  the 
surety,  without  proving  under  the  commission;  therefore, 
that  before  the  act,  he  might  have  compelled  the  surety  to 
pay  tlie  whole  amount,  without  the  surety's  having  any 
benefit  under  the  commission.  That  that  clause,  therefore, 
viras  intended  to  remove  that  inconvenience,  and  to  give  to 


1818. 


I^^DOUOAL 
PATON. 


(a)  2  Maule  ^  Selw.  199.- 


-(//)  Ibid.  200. 
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the  surety,  the  power  of  obtainii^  a  £?iclend  in  respect 
of  his  debt"  So  here,  the  plaindff  shoold  have  proied 
under  the  commnsion ;  if  he  had  so  done,  it  is  quite  clev 
that  diis  action  cannot  be  maintained.  Mr.  Justice  Dsn- 
pier  also  said,  in  Wood  v.  Dodgsofi  (a),  that,  ''is  before 
the  act,  the  surety  was  thrown  on  the  future  estate  of  the 
bankrupt,  the  act,  by  allowing  him  to  profeoa  tbeboik- 
rupt's  estate,  might  be  a  benefit  both  to  the  bankniptaiid 
the  surety;  on  the  other  hand,  it  might  happen,  thattbe 
surety  was  not  compelled  to  pay  the  money,  until  the  whole 
estate  was  gone.  That  it  was  to  be  presumed,  tint  tk 
legislature  balanced  these  inconveniences,  and  determined, 
upon  the  whole,  to  give  a  benefit  to  the  bankrupt,  bj 
putting  the  surety  upon  the  banhrupt's  estate."  To  ftr- 
ward  the  intention  of  the  Iq^isltfture,  thereforei  the  Court 
of  Kin^s  Bench  put  a  right  construction  on  the  itatDteip 
that  case ; — but  if  it  must  be  deemed  to  be  restxainedor 
confined  to  debts  due  at  the  time  of  the  bankmpti?, 
the  plaintifl^  in  this  case,  will  be  entitled  to  recoier.  Bot 
this  has  never  been  expressly  decided,  and  the  cue  of 
Welsh  ▼.  WeUh  is  distinguishable  from  the  preseot,  a 
there  it  does  qot  appear,  whether  the  plaintiff  was  calM 
im  to  pay,  before  a  final  dividend  had  been  made  ander 
the  commission. 


Lord  Chief  Justice  Dallas.— The  plaindffintkis 
case  was  a  surety  for  the  payment  of  rent  by  the  i^ 
ant  to  InglU.  The  defendant  became  bankrupt,  tod 
obtained  his  certificate,  at  which  period,  no  rent  wis  n 
arrear,  oj  due  from  him  to  IngUt.  The  plaintiffi  bo*^- 
ever,  was  afterwards  Called  on  to  pay  rent,  which  be  did, 
and  now  seeks  to  recover  it  from  the  defendant  bj  thepr^ 
sent  action.  I  think  it  is  perfectly  dear,  thatwbere* 
person  js  to  be  considered  as  surety,  or  liable  for  tbe  debt 


{a)2Mavle^Selu).2Ql. 
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of  a  bankrupt,  within  the  meaning  of  the  words  of  the 
49  Geo,  3.  c.  121.  5.  8.  such  debt  must  exist  as  a  debt, 
at  the  time  of  the  issuing  of  the  commission.  Can  it  be 
contended,  that  in  a  case  where  no  rent  is  due  or  in  arrear, 
at  the  time  of  suing  out  the  commission,  that  such  rent  can 
be  considered  as  a  debt  proveable  under  it.  In  point  of 
fact,  no  debt  whatever  was  due  from  the  bankrupt  himself, 
at  the  time  of  the  bankruptcy.  It  appears  by  the  plaintiff's 
replication,  that  the  rent  became  payable  after  that  period. 
In  Stedman  v.  Martinnant,  the  acceptance  must  have 
been  considered  as  a  debt  due  at  the  time  the  commission 
was  issued,  but  whether  it  were  so,  or  not,  it  is  now  un- 
necessary to  consider,  as  this  case  appears  to  me  to  be 
wholly  undistinguisbable  from  that  of  Welsh  v.  Welsh. 
Still,  I  think  •  that  the  legislature,  when  the  statute  was 
passed,  merely  looked  to  those  creditors  who  were  entitled 
to  prove  existing  debts  of  the  bankrupt,  at  the  time  of 
the  commission;  but  as  this  case  may  not  be  entirely 
governed  by  that  of  Welsh  v.  Welsh,  I  wish  to  look  into 
the  other  authorities,  before  I  give  a  conclusive  opinion. 


1818. 


M'DOUOAL 
PATONt 


Mr.  Justice  Park. — Although  I  entertain  no  doubt 
whatever  on  the  point,  still,  if  we  give  judgment  for 
the  plaintiff  in  this  case,  it  may  hereafter  be  deemed  to  be . 
conflictive  with  the  other  previous  decisions.  I  also  wish 
to  examine  thos$  authorities,  before  I  come  to  any  final 
decision. 

Mr.  Justice  Burroggu  was  of  the  same  opinion. 

And  on  this  day,  the  Court  were  unanimously  of 
opinion  that  this  case  must  be  governed  by  the  decision  of 
the  Court  of  Kif^*s  Bench,  in  that  of  Welsh  v.  Welsh, 
and  consequently  that  there  must  be 


Judgment  for  the  Plaintiff. 
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Not.  2lBt  Ex  parte  St.  Geokge. 

A  rent-charge,  Mb*  Serjt  Hullock  moved,  oo  behalf  of  Mn.  SL  Geor^f, 
R*y*^^®  ^^  that  she  might  be  at  liberty  to  levy  a  fine  of  a  certiin 
was  sold  with  'cnt*ciuurgc,  without  her  husband ; — to  enure  to  the  nx  of 
the  consent  of  Andrew  Maddocki  and  his  heirs  and  asngoi ;  on  sfEdants, 
tho^wcc^^  which  stated  the  following  facto :— By  indenlurcs  of  Icaie 
the  purchase-  *n^  release,  dated  in  1792,  being  a  setdenient  made  pre- 
money,  and  vious  to  the  marriage  of  the  applicant,  with  one  Tkoma 
ecuted  the  "  Maddocks,  now  deceased,  certain  parcels  of  land  vere 
deed  of  con-  granted  to  trustees  in  the  said  deed  of  release ;— To  the  use, 
veyance.  The  ^^^  gj,^^  ^f^^  jj,^  decease  of  her  husband,  might  lecebe 
Court  wonld  ,  .  ,  -.  y»  ^ 

not  interfere  to  ^  yearly  rent-chai^e,  to  the  amount  of  £70  per  aMva, 

authenticate  a  out  of  those  lands,  during  her  life,  in  lien  of  dower. 
hej  withSu^^  That  by  other  indentures  of  lease  and  release,  herlite 
her  husband,  husband,  by  virtue  of  a  proviso  contained  in  the  &s( 
although  he  indenture  of  release,  appointed  other  lands  in  lien  of  ib«e 
from'her^and  '"*  *'^®  ^"'  indenture  specified,  whereby  the  lands  in  ihat 
she  was  wholly  indenture  were  exonerated  and  discharged  from  the  sw 

Ignorant  where  rent-charge,  which  became  issuable  out  of,  and  chafgcable 
he  was  to  be  e 

found.  ^"  ^^  ^^'^  lanAs  in  the  las^-mentioned  indenture  of  I^ 

lease.  That  her  husband  Thomas  Maddoch  died,  leaf- 
ing Andrew  Maddocks^  his  heir,  who  took  the  esiitej 
subject  to  the  above  rent-charge.  That  after  the  death 
of  her  husband  Thomas  Maddocks^  she  married  Ceorg^ 
SL  George,  and  that  by  a  deed  of  assignment  in  ISH; 
and  duly  executed  by  him  and  her,  they,  ip  consideratioo 
of  ^420,  the  receipt  whereof  was  thereby  acknowledged, 
granted  and  assigned  to  Smith  and  Poole^  the  said  reot- 
charge  so  issuing  as  aforesaid ;  and  that,  in  that  deed  c 
assignment,  there  was  a  covenant  by  her  and  her  basbtfd, 
for  further  assurance.     That  she  had  been  requested  lo 
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levy  a  fine  mr  concessit  of  the  said  rent-charge,  to  the         1818, 
use  of  Andrew  Maddocks.  who  had  contracted  with  Smith'      ^^'"'^^ 
and  Poole  for  the  sale  and  release  thereof  to  him.    That   g^^  GfiORas. 
she  was  ready  and  willing  to  levy  the  fine,  but  that  her 
husband  St.  George,  was  separated  from  her  ^  and  that 
although  diligent  search  had  been  made,  she  had  been  un- 
able, nor  did  she  know  where  to  find  him,  in  order  that 
be  might  consent  and  join  her  in  levying  the  fine. 

Under  these  circumstances,  the  learned  Serjeant  ob- 
served, that  as  the  husband  had  already  passed  all  hb  inte- 
rest by  the  assignment,  and  as  the  fine  was  only  necessary 
in  order  to  pass  the  wife's  interest,  in  case  she  should  sur^ 
vive  him,  that  this  fine  might  be  permitted  to  pass,  as  in 
Moreau's  case  (a),  where  a  fine  was  acknowledged  de  bene 
esse  by  n/eme  covert  without  her  husband,  he  being  abroad. 
So,  in  Stead  V.  Izard  {b\  where  the  estate  of  a  married 
woman  had  been  regularly  sold  with  the  consent  of  her 
husband,  the  conveyance  executed  by  him,  and  the  pur- 
chase-money paid; — the  Court  would  not  prevent  the 
wife  from  levying  a  fine,  because  her  husband  had  since 
become  non  compos. 

But  the  Court  referred  to  the  case  of  Ex  parte  Ab- 
ney  (c),  where  they  refused  to  interfere,  to  authenticate  a 
fine  levied  by  a  married  woman,  in  her  husband's  absence, 
altliough  he  had  become  a  bankrupt  and  was  gone  beyond 
sea. — ^They  therefore  refused  to  make  any  order  in  the 
present  instance,  saying,  that  the  parties  might  act  as  they 
should  be  advised. 

The  learned  Seijeant  dierefore  took  nothing  by  his 
motion. 


(€i)  2  Sir  W.  BL  1205. (fi)  1  New  Rep.  312. 

(c)  1  Taunt.  37. 
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NoJ^'^Sd.  Brand  v.  Rich. 

The  defendant,  Mr.  Scrjt  Blossei,  on  a  former  day  in  this  Tenn,  hwiij 
pl^ld*  moved  ^'^^""^  *  '"'®  "'*»'  ^^^^  ^^^  declaration  in  this  cawe, 
that  the  decla-  ^^^  ^^  subsequent  proceedings  thereon,  might  be  set 
ration  might  aside  for  irregularity,  and  a  new  rule  to  plead  entered  ;- 
on  the  grounds  ^^  ^^^  grounds  that  one  count  had  been  delivered  withoot 
that  one  of  the  being  stamped,  and  that  others  had  been  delivered  oo 

Hveridrn*  ^^  ^^^^'  ^^^  P"°*^  ""^  P*^'^  ^"^^^° ' 

stamped  paper, 

and  that  the  Mr.  Serjt.  Best  now  shewed  cause,  and  submitted  tlat 

co^^were  *^  application  was  too  late,  as  a  rule  to  plead,  and  no- 
partly  printed  ^'^e  of  trial  had  been  given ; — or,  that  at  all  events,  die 
and  partlv  plaintiff  was  entitled  to  strike  out  the  count  which  *» 

immaterial  ^  as  ^*****™P^^*  ""^  s^an^J  on  the  others  that  were. 

the  plaintiff 

might  proceed  Mr.  Serjt.  Blassei,  in  support  of  the  rule,  observed, 
to  tnal  on  the     ,         , ,        ,  •  •  l   l 

remaining  ^"^^  although  one  count  of  the  declaration  nugbt,  bj 

counts.  mistake,   have   been  delivered   unstamped,  still,  that  it 

was  the  duty  of  the  Court  to  protect  the  revenue  agaiast 
intentional  or  unintentional  omissions : — And  as  the  d^ 
claration  was  one  entire  thing,  that  the  unstamped  coant 
could  not  be  taken  out,  so  as  to  enable  it  to  sUnd  H 
for  the  remainder. 

But  ;—Per  Curiam.  This  application  was  not  n»Jc 
until  after  a  rule  to  plead  had  been  given.  Eacbcoont  iu 
the  declaration  contains  a  separate  cause  of  action,  and 
as  they  all  appear  perfect,  with  the  exception  of  thit 
which  was  delivered  without  a  stamp,  the  plaintiff  W 
proceed  to  trial  without  it;— and  it  can  be  no  ground 
of  objection,  that  the  money  counts  were  delivered  in  the 
common  printed  forms,  which  were  filled  up  in  the  usual 
manner. 

Rule  discharged. 
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1B18. 

AspiNALL  and  Anodier  v.  Smyth.  N^23d 

Mr.  Serjt.  Be»tg  on  a  former  day,  had  obtained  a  rule  Where  time  to 
nisi,  that  the  interlocutory  judgment  signed  in  this  case,  pl««d  i»  given  ^ 
and  the  subsequent  proceedings    thereon,  might  be  set  ^^^^1.  ^u^h 
aside  for  irregularity.  time  is  to  be 

reckoned  from 

the  expiration 

Mr.  Serjt.  Pell  now  shewed    cause; — when    it  ap-  of  the  rule  to 

peared,  that  the  declaration  was  delivered  on  the  lUh  plead»  and  not 
instant,  with  notice  to  plead  in  four  days,  which  would  ^f^^  order 
have  expired  on  the  14th,  together  with  a  bill  of  particu- 
lars of  the  plaintiff's  demand.  That  on  the  12tb,  the 
defendant's  attorney  caused  a  summons  to  be  taken  out 
and  served  on  die  plaintiffs,  returnable  on  the  ISth,  to 
shew  cause  why  they  should  not  deliver  a  better  bill  of  par- 
ticulars; and  also  anotlier  summons,  returnable  on  that 
day,  for  time  to  plead  after  thfe  delivery  of  such  better 
particulars.  That  on  the  evening  of  the  ISth,  both  sum- 
monses were  attended  before  the  Chief  Justice,  when  his 
Lordship  made  an  order  for  delivery  of  better  particulars; 
and  also  an  order  for  four  days'  time  to  plead  after  the 
delivery  of  such  better  particulars.  That  these  orders 
were  duly  served,  and  the  better  particulars  delivered 
the  same  evening ;  and  that  on  the  afternoon  of  the 
17th  the  plaintiffs  signed  judgment  for  want  of  a  plea. 
The  learned  Serjeant  submitted,  that  as  the  particulars 
were  delivered  to  the  defendant  with  an  order  for  four 
4)ays'  time  to  plead  after  such  delivery,  under  the  order 
on  the  13tb,  a  day's  further  time  was  rendered  unne* 
cessary  under  the  order. 

Mr.  Serjt.  Besi,  in  support  of  the  rule,  contended,  that 
a*  at  the  time  the  order  was  made,  the  defendant's  first  time 
for  pleading  had  not  expired,  he  had  one  day,  which  ought 
U>  be  considered  as  an  additional  day  to  the  four  days  men> 


656  CASES  IM   MICHAULMAB  TBRM, 

^^^  tioned  in  the  order,  and  that  the  judgment  was  therefore 

AspiNALL      prenwture. 

and  Another         p^  Curiam.— The  defendant,  ootwitfasUnding  the  de- 

SmyVh.       Uvery  of  the  particulars,  was  nevertheless  entitled  to  his 

one  day  to  plead,  under  the  first  rule  to  plead ;  nd  the 

delifery  of  the  particulars  did  not  preclude  him  firooi  that 

day  under  the  first^rule. 

Rule  absolute. 


Monday, 

Nor.  23d.  Parmenter  v.  Webber. 

A.^ihe  lessee  Xhu  ^.g,  gn  action  of  replevin,  for  taking  the  plaintiflTs 
of  two  farms,  _        ^        ,       «,      .  \.     /  ^^r-      !•      -^ 

agreed  with B.  goods  and  cattle.    Tne  defendant  avowed,  first,  for  JlS5^ 

that  he  should  being  one  year's  rent,  due  to  him,  from  the  plaintiff,  at 
iligtheraseTi  ^^^  ^^i''  ^^'^5  and,  secondly,  for  £42.  lOs.  being 
B.  to  remain      half  a  year's  rent,  due  on  that  day.     Plea  in  bar,  ivoa 

tenant  to  A,       tenuit  to  both  avowries,  on  which  issues  were  joined, 
during  that  pe- 
riod, and  at  the 
leaving  the  The  cause  came  on  for  trial  before  Mr.  Bardn  Ifoad,  at 

farms  B.^m     ||,g  i^^  assizes  for  Essex,  when  a  verdict  was  found  for  the 

to  be  paid  for 

the  fallows  and  defendant,    on  the  second    avowry,  for   the  amount  of 

dung;  B.  took  £4^,  IO5.  for  half  a  year's  rent,  which  sum  was  agreed 
possession  and  ^^  ^^  ^^^  ^^^^^  ^f  ^^^  ^^^  distrained,  subject  to  the 
paiQ  one  year  s       .  .  °  .  . 

rent  to  A.  who  opinion  of  the  Court,  on  a  case,  of  which  the  foDowing 
afterwards  dis-  is  the  substance : 

in  arrcar- '"^^  defendant  then  occupying  two  farms,  mentioDed  in 

Held,  that  he    the  underwritten  agreement,  the  one  under  a  lease  from 

7t^  °^^  "T^*"     Lord  Peire,  and  the  other  under  a  lease  from  the  Rev. 

tledsotodo,  as  -^  ^    , .,/  ,    .        , 

the  agreement    ^'  ^osktll;  a  contract  was  entered   mto  between   the 

operated  as  an   plaintiff  and  defendant,  concerning  the  premises  in  their 

8i^ment"f  all  *^"  ^^*^'  ^'*  *®  ^""8  thereon,  as  follows  :— 

yf.'s  interest  in       '*  Sept.  20,^1814. — Agreement  made  this  day  between 

the  farms.  JQ}^n  Parmenter  and  Samuel  Webber — Parmenter  to  have 

the  two  farms  lying  in  the  parish  of  MountnessiMg,  the  one 

belonging  to  the  Right  Honourable  Lord  Petre,  the  other 
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to  the  Rev.  JIf .  Boskill,  during  the  leases  of  the  said  two 
farms:  Parmenter  to  remain  tenant  to  Webber  during  the 
said  leases ;  the  rents  of  the  said  farms  are  <£85  per  year, 
free  from  'tithes^  and  the  greater  part  free  from  poor 
rates.  All  rates  and  taxes  not  to  exceed  more  than  £i^ 
per  year : — Should  the  Property  Tax  be  taken  off,  which  is 
«£6.  7s.  6^.  per  year,  the  same  shall  be  taken  off  from 
Parmenter,  he  agreeing  to  pay  Webber  £200  for  the 
leases,  fallows,  dung,  and  all  improvements ;  Webber  to 
pay  all  rates,  rents,  and  taxes  up  to  Michaelmas,  18^4; 
Parmenter  agrees  to  farm  the  farms  according  to  the  tenor 
of  the  leases,  and  for  every  default  to  pay  according  to  the 
forfeiture  of  the  leases.  The  rents,  rates,  and  taxes  are 
£\05per  yesLV.  The  rent  to  be  paid  half-yearly,  at  Lady 
Day  and  Michaelmas,  Parmenter  to  take  possession  on 
or  before  Michaelmas  Day  next,  1814,  or  forfeit  £50; 
if  Webber  refuses  to  comply  widi  the  above,  he  shall  for- 
feit ^50.  At  the  leaving  the  farms,  Parmenter  shall  be 
paid  for  the  fallows  and  dung." 

The  agreement  was  stamped  with  a  £Q  stamp.  Tlie 
plaintiff,  in  consequence  of  this  agreement,  paid  to  the 
defendant  the  consideration  money  of  £200 ;  and  posses- 
sion of  the  farms  was  accordingly  given  to  him  by  the 
defendant  at  Michaelmas  1814,  and  one  year's  rent  of 
the  premises,  afterwards  growing  due,  had  been  paid  by 
the  plaintiff  to  the  defendant.  On  the  part  of  the  plain- 
US  it  was  contended  at  the  trial,  that  the  agreement 
amounted  to,  and  operated  as  an  absolute  assignment  by 
the  defendant  to  the  plaintiff  of  all  his  (the  defendant's)  in- 
terest in  the  two  farms,  and  that  the  defendant  having  thus 
parted  with  his  reversion,  could  not  legally  distrain  for  the 
supposed  arrear  of  rent.  The.  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  were  entitled  to 
recover ;  if  he  were,  a  verdict  was  to  be  entered  for  him, 
with  one  shilling  damages ;  if  not,  the  verdict  found  for  the 
defendant  was  to  stand. 


1818. 

Parmenter 

t». 

Webber. 


058  CASES  IK    MICHAELMAS  TERM, 

1818.             The  cause  now  came  on  for  ttgumenty  lAeo  Mr, 
"^^          SerjU  Beti,  for  the  defendant,  sabmitted,  dnt  by  tbe 
^^            terms  of   the  agreement;    an  underlease,  tnd  notu 
Webber*      assignment,  was  contemplated  by  the  parties,  vUdi  m 
manifested  by  the  plaintiff's  having  paid  the  defoubt 
one  year's  rent,  which  became  due  after  he  hsd  tikeo  pot- 
session  of  the  premises.    The  case  of v.  Cooftr(al 

is  therefore  inapplicable  to  the  present;  where  it «u 
decided,  that  if  a  lessee  for  years  asrign  his  tenn,  be  cu- 
BOt  distrain  for  rent.  The  distinction  turns  on  the  lole 
point,  whether  this  be  an  assignment  or  not,  if  it  be,  its 
^te  clear  the  defendant  could  not  distrab ;  for  in — t. 
Cooper,  the  Court  cited  and  relied  on  i  csseintbeYev 
Books  (b),  where  it  was  held,  that  if  a  man  hath  i  tmn 
for  years,  and  grants  all  his  estate  of  the  temii  reoderiii; 
certain  rent,  he  cannot  distrain  if  the  rent  be  m  intar. 
|n  Smith  ▼.  Maplebaek  (c),  the  agreement  was  beld  to 
operate  as  a  surrender  of  the  term ;  and  Mr.  Justice  itn- 
Avra^and  Mr.  Justice  Bu/Zer,  there  founded  their  ofaniov 
on  the  intention  of  the  parties.  Here,  the  defendant  ii 
not  intend  to  assign  over  all  his  interest  to  the  plaintiff,!"^ 
by  the  terms  of  the  agreement,  they  both  meant  tbittk 
relation  of  landlord  and  tenant  should  diereafier  sublistb^ 
tween  them.  If  the  agreement  had  merely  stated,  that  tk 
plaintiff  was  to  have  the  two  fianns  during  the  leases,'^ 
would  have  been  an  absolute  assignment;  but  diewonli 
immediately  following,  shew  that  a  relation  of  landlord  ido 
tenant  was  only  contemplated,  as  the  plaintiff  was  tore- 
main  tenant  to  the  defendant  during  the  remainder  of  tbe 
terms.  Besides,  the  plaintiff  was  to  be  paid  by  thedefco'' 
ant  for  the  fallows  and  dung  on  quitting  the  ftrmi;  ^ 


(e)  2  frUi.  375. (A)  43  Edw.  3.  4.  Brookes  M* 

meni.  Hi.  Dette.  pL  39.-— -(c)  1  Term  Rep.  441. 
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fcntist  consequently  be  an  interest  remaining  in  the  defend- 
ant. Here,  thereforey  there  has  neither  been  an  absolute 
assignment  by  him,  nor  was  it  the  intention  of  the  parties 
that  the  agreement  should  operate  as  a  surrender  of  the 
terms.  They  merely  contemplated  that  underleases  should 
be  granted,  and  therefore  the  defendant  is  entitled  to 
retail)  his  verdict. 


059 


I8I84 


Parmentsr 

V. 

Wkbbbr. 


Mr.  Serjt.  Blosset,  conlri,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — ^I  am  of  opinion,  that 
according  to  the  legal  effect  of  the  agreement,  it  amounts 
to  an  absolute  assignment  by  the  defendant,  so  as  to  ope« 
rate  as  a  surrender  of  the  whole  of  his  terms  under  the 

two  leasiss  in  question.  ,  In v.  Cooper  it  was  expressly 

determined,  that  a.  lessee  for  years,  who  assigns  his  term, 
cannot  distrain  for  rent.  And  although  in  this  case,  the 
plaintiff  has  paid  the  defendant  one  year's  rent,  and  he 
was  to  remain  tenant  to  the  latter  during  the  leases,  still, 
as  the  defendant  has  parted  with  his  interest,  I  think  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrouoh. — It  is  quite  clear  that  by  the 
terms  of  this  agreement,  the  defendant  granted  the  whole 
of  the  interest  he  had  in  the  remainder  of  both  his  terms 
to  the  plaintiff. 

Judgment  for  the  Plaintiff. 


VOL.  11. 
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Tuesday,  CoRDWENT  v.  Hunt. 

Not.  24th. 

The  plttinttir,  This  was  an  action  of  covenant.  The  declaratioDita(4 
tom^'S^e?  *  that  by  an  indenture  of  the  27lh  of  Septmbtr,  1813, 
nanted  with  between  the  defendant  of  the  one  part,  and  the  plaintiff 
the  defendant  of  tlie  other :  tlie  former  demised  to  the  latter,  a  certii 
fctSifting  f»™  ^^^  lands,  called  Speckington  higher  farm -.-To  hoU 
all  timber,  the  same  from  the  25th  of  March  last  past,  for  nine  jein, 

'stone,  and  yielding   and   paying  rent  in  manner  therein  specified. 

riairaTshould  Th^^  *^  plaintiff  covenanted  (among  other  things),  at  hi 
at  any  time  costs  and  charges,  from  time  to  time,  and  at  all  times, 
during  the  con^  during  the  continuance  of  the  term,  to  fetch,  carry  and 
tmuance  of  the  ®  ..  .     ,  *  ^j.  <ii 

term,  be  want-  brmg  all  such  Umber,  stone,  lime  and  otljer  materials,  m 

ed,  about  the  should  at  any  time  during  the  continuance  thereof,  be 
threSg^'Lril;  ^'^""^^^  ""  *"^  *^^"^  ^''®  erecting  a  new  threshing  mill,  to 
and  the  latter  *  be  driven  by  water,  as  was  in  the  indenture  covcnanled  to 
covenanted  to  j^^  erected  for  the  use  of  the  farm  thereby  demised,  in 
the  sanie.^The  conjunction  with  another  farm  of  the  defendant's,  called 
defendant  Speckington  lower  farm ;— and  the  defendant  covenanted 

thtt1r*'be"k  ^^  ^^^^^'  ^^  ^*"*®  ^^  ^^  ^^^^^'  *  "®^  threshing  mill,  to  be 

to  pfovide^he  driven  by  water,  for  the  purpose  of  threshing  corn  for  the 

necessary  ma-  use* of  the  plaintiff,  in  common  with  the  occupier  of  tbe 

terials  for  f           „^j  Speckington  lower  farm,  for  the  time  beJuj. 

erecting  the  r         &                          »             _j  iWil- 

mill,  and  that  The  plaintiff  then,  after  stating  his  entry,  averred,  ib«i»' 

whilst  he  was 

so  doing  the  .    ^ 

plaintiff  desired  him  not  to  build  the  same,  but  refrain  from  sodouig«»^ 
he  should  be  requested  by  the  plaintiff;  and,  secondly,  a  plea  o' Ij^^^^^rj 
Held,  that  both  these  pleas  were  bad,  on  special  demurrer,  ^**St"°» 
causes,  that  the  covenant  of  the  defendant  was  an  absolute  and  ^^^ 
covenant  under  seal,  aud  that  the  defendant  had  pleaded  pnlj  a  p^n^^ 
request,  alleged  to  have  been  made  to  him  by  the  plaintiff  to  discnarg^^ 
release  him  from  his  covenant  before  any  breach  thereof,  and  than 
not  appear  that  sucli  covenant  was  suspended,  i^leased,  or  <***^'"'^jj 
any  deed  under  seal ; — on  the  grounds,  that  such  pleas  neither  amo 
to  a  release,  nor  accord  aud  satisfaction. 
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(hoogli  he,  during  the  ^oDtiiHMiice  of  the  tenn,  wm  alwa]ft         ^^la. 
ready  and  willing,  at  his  own  costs  and  chargesi  from    Cor^^^x 
time  to  time,  and  at  all  times  during  die  (continuance  of  v. 

the  term,  to  fetch,  earry,  and  bring  all  such  timber,  stone.  Bunt. 
lime,  and  other  materials  as  should  be  necessary  for  the 
purpose  of  erecting  the  mill ; — assigned  for  breach,  that 
the  defendant  did  not;  nor  would,  at  any  time  within,  and 
daring  the  continuance  of  the  term,  build  and  erect,  or 
cause  to  be  built  or  erected,  the  said  mill,  to  be  driven 
by  water  as  aforesaid,  for  the  purpose  of  threshing  corn, 
for  the  use  of  the  plaintiff,  in  common  with  the  occupier 
of  Speekington  lower  farm  for  the  time  being,  or  in  any 
other  manner  whatsoever,  but  wholly  refused  so  to  do,  by 
reason  whereof,  the  plaintiff  could  not,  during  the  con- 
tmuance  of  the  term,  enjoy  all  the  benefit  and  advantage 
from  the  farm  so  to  him  demised,  for  want  of  the  assist- 
ance and  advantage  of  the  threshing  mill ;  and  that  on  the 
expiration  of  the  term,  certain  quantities  of  wheat,  through  * 

the  mere  want  of  such  mill,  remained  in  the  straw,  in 
die  bams  of  the'  farm  unthreshed ;  and  that  the  plaintiff, 
after  the  determination  of  the  term,  removed  the  same  off 
the  premises,  for  the  purpose  of  threshing  it,  contrary  to 
a  covenant  contained  in  the  indenture  for  that  purpose,  by 
reason  of  the  breach  whereof; — occasioned  by  the  mere 
want  of  such  mill, — the  defendant,  after  the  determina- 
tion of  the  term,  brought  an  action  against  the  plaintiff, 
and  obtained  £^6  damages,  which  the  plaintiff  was 
obliged  to  pay,  as  well  as  «£500,  in  defending  the  same. 
The  defendant  pleaded, /n/,  diat  with  all  necessary  and 
coavenienC  speed  after  the  making  of  the  indenture,  and 
during  the  continuance  of  the  term  thereby  granted,  to 
wit,  OB  die  SOth  of  September,  1813,  he  began  to  find  and 
provide  the  necessary  materials  for  building  and  erecting 
the  mill,  accbrding  to  the  effect  of  his  covenant  in  that 
behalf;  and  that  afterwards,  and  whilst  he  was  finding  and  , 
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1818. 


cordwent 
Hunt!. 


prof  iding  such  roalertals,  and  before  a  reasonable  im^ 
from  the  making  of  the  indenture  for  commencing  the 
actual  bailding  and  erecting  of  the  mill,  had  eiapiedy 
to  wit,  on  the  20th  of  December,  in  the  year  nbmaii, 
the  plaintiflf  requested  the  defendant  not  to  buikl  or  erect 
the  said  mill,  but  to  refrain  from  so  domg,  and  ne^t 
and  oimit  so  to  do,  until  he,  the  defendant,  shoaU  be 
thereuntOi  afterwards,  and  during  the  continuance  of  die 
term,  requested  by  the  pUintiflf;  and  that -the  defiendint, 
in  pursuance  of  that  request,  and  in  consequence  of  tlie 
plaintifi's  never  having  thereafter,  nor  before  the  deter* 
mination  of  the  term,  requested  the  defendant  to  build  the 
mill,  he  did,  from  the  time  of  making  the  said  reqaert, 
until  the  determination  of  the  term,  neglect  to  baiU  the 
same,  or  cause  such  mill  to  be  built.  And  An^fy,  that  the 
defendant  committed  the  said  supposed  breach  of  covaanty 
by  the  leave  and  licence  of  the  plaintiiF,  for  that  purpose 
given  and  granted,  on  the  l6th  of  Aprils  1814. 

The  plaintiff  demurred  specially  to  the  first  i4ea,and  as- 
signed for  causes/ that  the  covenant  of  the  defendant  in  the 
declaration  mentioned,  was  an  absolute  and  ezecutoiy  co- 
venant under  seal,  and  that  the  defendant  had  in  that  plea 
pleaded  only  a  parol  request  or  agreement,  allied  by  the 
defendant  to  have  been  made  to  him  by  the  plaintiff,  Co 
discharge  and  release  the  defendant  from  his  covenast, 
before  any  breach  thereof;  and  had  alleged  a  request  to 
have  been  made  by  tlie  plaiutiif  to  the  defendant,  that  he 
would  refrain  from  the  performance  of  his  covenant  aotil 
lie  should  at  any  time  afterwards,  during  the  continu- 
ance of  the  term,  be  requested  by  the  plaintiff  to  per- 
form the  same  %  and  had  not  shewn,  nor  did  it  m  aoj 
manner  appear  in  that  plea,  that  the  covenant  of  the 
defendant  was  in  any  way  suspended,  defeated,  released, 
or  dischai[ged,  by  any  deed  or  instnmient  under  seal,  and 
that  the    itUeged  parol  request,    or    agreement  of  the 
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fyiaiiitiff^  was  altogetber  indefinit^y  uncertain,  and  coolin- 
gent.  There  was  also  a  special  demurrer  to  the  last  plea, 
which  assigned  for  causes,  that  the  covenant  of  the  defend- 
ant was  an  absolute  or  executory  covenant  under  seal,  and 
that  he  had  thereto  pleaded  a  leave  and  licence,  alleged 
to  have  been  first  given  and  granted  b;  the  plaintiff  to 
him  before  any  breach  of  the  covenant ;  and  had  alleged 
that  he  had  committed  the  breach  of  covenant,  by  an 
alleged  leave  and  licence  by  him,  the  plaintiff,  to  the  de- 
fendant,  first  given  and  granted,  before  any  true  breach  of 
the  covenant;  and  had  not  shewu,.nor  did  it  appear  in  that 
plea,  that  the  covenant  of  the  defendant  was  in  any  way 
suspended,  defeated,  released,  or  discharged,  by  any  deed 
or  instrument  under  seal ; — ^and  also,  tliat  that  plea  was  hi 
other  respects  uncertain,  informal,  and  insufficient.  The 
defendant  joined  in  demurrer. 


Idl8. 

CORDWBNT 

V. 

Hunt. 


The  cause  came  on  for  argument  this  day,  when  Mr. 
Serjt.  Pellf  in  support  of  the  demurrer,  submitted,  that 
tiiis  case  must  be  governed  by  the  general  rule,  viz.-  that 
where  a  party  is  bound  by  deed,  a  release  before  breach, 
must  be  by  deed ; — that  the  defendant's  pleas  amounted 
merely  to  a  discharge  of  an  absolute  covenant  under  seal, 
and  before  any  breach  thereof;  that  if  the  request  alleged 
were  proved,  it  could  only  go  in  mitigation  of  damages. 
The  covenant  to  erect  the  mill  being  absolute  on  the  psirt 
of  the  defendant ; — such  discharge  could  not  amount 
to  accord  and  satisfaction ;  and  even  if  it  did,  it  being 
before  breach  of  the  covenant,  it  would  be  equally  btfd. 
Li  Jlden  v.  Blague  (a)  it  was  decided,  that  in  every  action 
where  only  amends  are  demanded  by  way  of  damages  ;*-^ 
accord  executed  is  a  good  bar  in  discharge  of  them. 
And    in  Carthage  v.  ManSy  {b)    it  was   held,    that  a 


(a)  Cro,  Jac.  100. 
(6)  2  Skotc.  DO. 


See  also  Blake'i  case,  0  Rep.  43. 
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reletse  of  all  demands,  is  not  a  rdease  of  a  corawil  be« 
fore  il  is  broken,  and  therefore  cannot  be  pleaded  in  bar. 
HerSi  the  defendant  has  merely  pleadcfd  that  the  plain- 
Ciff  requested  him  not  to  perform  his  covenant,  ^rfaidi,  in 
point  of  law,  amoonts  neither  to  accord  and  i 
nor  a  release. 


Mr.  Segt.  Beti,  coniri,  contended,  that  if  a  partj 
has  agreed  to  do  a  certain  thing  by  deed,  he  may  be  ei- 
cused  from  doing  it  by  an  agreement,  substituting  some- 
thing b  the  place  of  it.  Here,  the  plaintiff  was  teosat 
to  the  defendant,  who  agreed  to  erect  a  threshing  machiae, 
not  merely  to  be  used  for  the  farm  demised  to  the  pbuntifl^ 
but  in  conjunction  with  another  farm  belonging  to  the 
defendant;  and  the  plaintiff,  as  the  tenant,  agreed  to  drav 
the  materials  for  that  purpose.  The  defendant  so  being 
the  landlord,  alleges,  that  he  was  ready  to  provide  the  ne* 
cessary  materials  for  erecting  the  mill;  but  diat  he  wis 
requested  by  the  plaintiff  not  to  do  so,  until  he  should  be 
afterwards  desired.  Surely,  therefore,  this  was  a  sufficient 
eacuse  for  the  defendant  to  desist  from  building  the  mill, 
as  the  plaintiff  had  expressly  requested  him  not  to  do  so. 
The  expences  of  drawing  the  materials  for  erecting  the 
mill,  might  be  greater  than  the  admntage  the  tenant  night 
derive  from  it;  there  were,  therefore,  no  terms  ra  the 
agreement  repugnant  to  the  deed,  neither  was  there  aqr 
fixed  time  specified  therein,  in  which  the  mill  was  to  be 
built.  There  is  nothing  unreasonaUe  in  a  tenant's  desir- 
ing a  landlord  to  defer  the  building,  and  alth6ugh  the 
deed  be  not  dissolved,  still  the  agreement,  even  if  it  were 
by  parol,  remains  good; — and  he  relied  on  the  case  of. 
Hoiham  v.  The  East  India  Company  {a). 


(o)  1  Doug.  21% 


IN  THB  FIFTY-NINTH  YEAR  OF  GEO.  III. 


665 


But  the  Court  held,  that  as  the  defendant  had  covenanted 
to  erect  the  mill  during  the  continuance  of  the  term, 
and  had  not  done  so,  there  could  be  no  breach  until  the 
determmation  of  such  term ;  and  they  obaenred,  that  this 
case  must  be  governed  by  those  of  Sellers  v.  Bickford  (a), 
and  Thornton  v.  Brown  (b),  in  which  latter  case,  the  doc- 
trine laid  down  in  Hoiham  y.  The  East  India  Company 
as  to  this  pointy  was  over-ruled. 

Judgment  for  the  plaintiff. 

(a)  Ante,  vol.  i.  460. (fi)  Ante,  vol.  i.  358. 


1818. 


CORDWBNT 


In  re  Lawhrnce. 

Mr*  Serjt.  Vaughan  moved,  that  Mr.  Lawrence,  an  attor- 
jicy  of  this  Court,  might  pay  over  to  a  person  by  the 
name  of  Barrett^  the  sum  of  twelve  guineas,  for  not  having 
levied  a  fine  which  he  was  instructed  to  do.  It  appeared 
that  Lawrence  took  the  money  from  Barrett,  for  the  pur- 
pose of  levying  the  fine;  and  that  he  had  admitted  he  had 
not  done  so,  in  consequence  of  wliich  Barrett  was  put 
to  the  expence  of  levying  another. 

But,  as  it  appeared  that  the  acknowledgement  made  by 
Lawrence  was  six  years  since,  and  it  was  not  stated  when 
Barrett  first  discovered  that  the  fine  had  not  passed, 
the  Court  refused  to  interfere  on  this  summary  applica- 
tion, as  Barrett  might  have  applied  to  have  Lawrence's 
bill  taxed,  when  he  discovered  that  the  fine  bad  not  been 
levied,  and  observed,  tliat  they  could  now  only  leave  him 
to  his  remedy  by  action. 

Tlie  learned  Serjeant  therefore  took  nothing  by  his 
motion* 


Wednesday, 
Nov.  25th. 

If  a  sum  of 
money  be  paid 
to  an  attorney, 
for  the  purpose 
of  levying  a 
fine,4ind  ho 
neglect  to  do 
so,  whereby 
the  party  is  put 
to  the  expence 
of  levying  an- 
other, the 
Court  will  not 
order  such 
sum  to  be  re- 
paid by  the  at- 
torney;— as  his 
bill  might  have 
been  taxed, 
when  it  was 
discovered  that 
the  fine  had 
not  passed; — 
and  they  left 
the  party  to  his 
remedy  by 
action. 
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Wednesday,  '^^  DuKB  of  Newcastle  and  Others  v. 

Not.  25th.  Clark  and  Others. 


Tlie  Commis*    This  was  an  action  of  trespassi  brought  by  the  pl^tifi, 

Moncrs  of  ^3  Commissioners  of  Sewers,  against  the  defendants,  as 

oewers  cannot  ^  ^ 

maintain  an       Commissioners  of  Rye  Harbour,  for  breaking  down  a 

action  of  tres-   wall  or  dam,  erected  by  the  former  on  the  Brede  tins. 

the  cXmis.  ^^®  ^"^  ^^"^  ^'  *^  declaration  stated,  that  the 
sioners  of  a  defendants  on  the  22d  of  Oc/o6er,  18 16,  broke  throogb, 
harbour,  for      cut  into,  damaged  and  weakened  one  wall,  one  hank, 

a  wall  OT*  d^m*  *"**  ^"®  *'**"*  ^^  ''^P'  ^^   ^^^  plaintiffs,    then  seferaDj 
erected  by  the   being  of  great  length,  breadth,  and  heighth,  sitoate  at 
former,  as  such  jjy^^   j^  ^^  county  of  Sussex,  in,    over  and   across  a 
era,  across  a      certain  channel,  called  the  New  Harbour,  otherwise  the         , 
navigable  Brede  Channel,  and  took  and  carried  awaiy  a  great  part         > 

^^^ 'T^tolw*  ^^  ^'*®  materials  thereof,  consisting  of  bricks,  stones  and  | 
<$xerci8ed  by  eartb»  and  converted  the  same  to  their  own  use  ^--Bj 
them  on  behalf  means  whereof,  the  said  wall,  bank,  dam  or  stop,  were 
does  not  vest '  ^^P^*^^  ^^  ^®  force  and  current  of  the  waters  flowing  and 
in  them  such  a  re-flowing  in  the  channel ; — and  thereby  the  residue  of 
property  or  jji^  ^^^  ^^h  ^^^  ^qjI  ^f  jh^  materials  which  composed 
possessory  in* 
terest,  as  will     ^^  ^^^  respectively,  became  and  were  washed  awaj, 

enable  them  to  wholly  lost,  demolished  and  destroyed.  The  second 
laaintam  such    ^qui,|  ^.^lb  for  taking  away  bricks,  stones,  and  earth. 

The  defendants  pleaded, ^ra/.  Not  Guilty;  secondly, 
as  to  the  breaking  through,  cutting  into,  d^magiqg  and 
weakening  the  wall,  8cc.  in  the  first  count  mentioned, 
and  carrying  away  the  materials  thereof;  and  as  to  the 
seizing,  taking  and  carrying  away  the  bricks,  &c,  in  the 
last  count  mentioned : — ^That  the  place  in  which,  &c.  now 
is,  and  at  the  said  time  when,  &c.  was  an  ancient  and  navi- 
gable channel,  water,  arm  of  the  sea,  and  highway,  within 
the  jurisdiction  of  the  Commissioners  for  executing  the 
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Statutes  relating  to  the  harbour  of  Rye,  in  the  County  of 
Sussex,  for  all  the  liege  subjects  of  our  Lord  the  King, 
with  their  boats  and  barges,  to  pass;  repass  and  navigate, 
at  their  free  will  and  pleasure; — ^that  the  tides  and  waters 
of  the  sea  ought  to  have  constantly  run  and  flowed,  and 
iitill  ought  constantly  to  run  and  flow  up,  into  and  along 
tlie  said  channel,  water,  and  arm  of  the  sea,  and  back 
again  over  the  said  place,  in  which.  Sec.  without  any 
hindrance  or  obstruction  whatsoever ;  th^t  the  wall,  &g. 
in  the  first  count  mentioned,  had  been,  and  were  wrong- 
fully  and  injuriously  erected  and  built;  and  kept  and  con- 
tinued, in,  over  and  across  the  said  ancient  and  navigable 
channel,  water,  and  arm  of  the  sea;  and  that  the  bricks, 
&c.  in  the  last  count  mentioned,  had  been  wrongfully  and 
injuriously  put  and  placed,  and  kept  and  continued,  in, 
over  and  across  the  said  ancient  and  navigable  channel, 
water,  and  arm  of  the  sea,  by  means  whereof  the  liege 
subjects  of  our  Lord  the  King  could  not  pass,  repass,  or 
(lavigate,  with  their  boats  and  barges,  in,  over  and  along 
the  said  chaimel,  water,  &c.  as  they  were  before  used  and 
accustomed  to  do,  and  still  of  right  ought  to  have  done ; 
and  that  also  by  reason  thereof,  the  tides  and  waters  of 
the  sea,  which  before  then  had  been  constantly  used  and 
accustomed  to  run  and  flow,  and  still  oiig^t  constantly  to 
have  run  and  flowed  up,  into  and  along  the  said  channel, 
water,  &c.  and  back  again,  were  hindered  and  prevented 
from  running  and  flowmg  up,  into  and  along  the  same,  in 
their  free  and  natural  course  ;  that  the  wal),  &c«  and  ma* 
t^rials  in  the  first  count,  and  the  bricks,  &c.  in  the  last 
count  mentioned,  being  so  wTongfuUy  and  injuriously 
erected  in,  over  and  across  the  said  channel,  water,  &c. 
tlie  defendants  being  liege  subjects  of  our  Lord  the  King, 
and  at  the  said  time  when,  &c.  and  still  being  three  of  the 
Commissioners  duly  authorised  under  the  statutes  then  in 
(prce  9s  to  the  harbour  of  Rye,  and  the  other  defendants 


1»18. 


The  DuKB  of 
Newcastle 
and  Others 

V. 

Clark 
and  Others. 
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Bs  dieir  senrants,  and  by  their  command,  under  and  bj  fir- 
tue  of  the  powers  vested  in  the  CommisaionerB  by  the  wd 
statntes ;  and  in  order  to  remote  the  said  obstniction  or 
nuisance,  broke  through,  cut  into,  damaged  and  weakened 
the  said  wall,  8cg«  and  took  and  carried  away  the  materials 
thereof  coming,  and  removed  them  to  a  small  and  ooove« 
nient  distance,  and  left  the  same  there  for  the  phwhffii, 
doing  no  unnecessary  damage  to  them  on  that  occanoB, 
as  it  was  lawful  for  tlie  defendants  to  do  for  die  caose 
aforesaid.  Thirdly ^  that  the  locus  in  quo  was  an  andeat 
and  navigable  channel  and  highway,  and  that  the  wall,  fcc 
were  wrongfully  erected  and  continued  across  the  sane; 
and  that  the  defendants,  as  liege  subjects  df  our  Lord  the 
King,  and  having  occasion  to  use  the  said  channel,  aad  to 
pass  over  the  same  with  their  boats  and  barges; — ^in  order  to 
remove  the  obstructions,  broke  through,  cut  mio  aad  ved^- 
ened  the  wall,  &c.  and  removed  the  materials  of  the  naie 
to  a  small  distance,  where  they  left  them,  for  the  plaintiffi, 
doing  no  unnecessary  damage  to  them  on  that  occssios* 
Fourthlifj  that  the  defendants  broke  and  cut  through  the 
wall,  &c.  and  carried  away  the  materials  thereof,  without 
stating  that  they  had  occasion  to  use  the  channel,  and  to 
pass  over  the  same  ifrith  their  boats  and  barges.  RfiUjf 
that  there  was  a  certain  ancient  and  navigable  channel  for 
all  the  liege  subjects  of  our  Ijo/tA  the  King,  with  their 
boats  and  barges  to  pass,  &c. ;  and  that  the  sea  oog^  to 
have  run  and  flowed,  and  still  ought  to  have  ran  aad 
flowed  up,  through  and  along  it;  that  the  wall,  &c.  were 
wrongfully  placed  near  it,  by  reason  whereof,  the  tides 
and  waters  of  the  sea,  which  before  had  constantly  been 
used  to  run  and  flow  up  the  channel  and  back  again,  wers 
prevented  from  so  doing,  by  means  whereof,  the  nav^^itioo 
of  the  channel  was  hindered  and  impeded ;  wherefore,  die 
defendants  broke  through,  cut  into  and  weakened  the 
wall,  See.    The  rixlh  plea  was  similar  to  the  Jifik,  except 
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in  describing  the  channel  as  a  navigable  channel,  and  com-         WIB. 

non  highway ;  and  that  diveis  large  quantities  of  water,   j^  Duke  of 

^4iich  oagbt  to  have  flowed  into  the  channel,  were    Newcastle 

hinde^d  from  so  doing,  whereby  it  was  rendered  less 

commodious.    The  kui  plea  was  like  the  sixth,  eicept  in 

describing   the  hcus  in  quo  as  a  public  and  narigable 

channel  and  highway  (omitting  to  state  that  the  water 

ought  to  have  flowed  into  the  channel); — and  that  the 

wall,  8cc.  had  been  erected  over  and  across  it,  by  means  ' 

whereof  the  liege  subjects  of  the  King  could  not  pass,  Sic. ; 

wherefore  the  defendants,  as  liege  sutgects,  broke  through, 

and  cut  into  it,  and  removed  the  materials^  as  stated  in 

the  second  plea. 

The  plaintiffs  added  a  similiter  to  the  first  plea» 
and  as  to  the  six  others,  after  protesting,  Jint,  that  the 
locus  in  quo  was  not,  nor  at  the  said  time  when,  &c. 
was  an  ancient  and  navigable  channel,  water,  arm  of  the 
sea,  and  highway,  within  the  jurisdiction  of  the  Commis* 
sioners  for  executing  the  statutes  relating  to  the  harbour 
of  Rye,  for  all  the  liege  subjects  of  our  Lord  the  King, 
with  their  boats  and  bai^ges,  to  pass,  repass,  and  navigate 
9t  their  free  will  and  pleasure ;  secondly,  that  the  tides  and 
waters  of  the  sea  ought  not  to  have  constantly  run  and 
flowed  up,  into,  and  along  the  said  channelj  water,  &c.  and 
back  again  over  the  locus  in  quo,  without  any  bar,  hind- 
rance or  obstruction.  Thirdly,  that  the  locus  in  quo  was 
not  an  ancient  and  navigable  channel  and  highway,  for  all 
liege  subjects  to  pass,  repass,  and  navigate,  with  their 
boats  and  ba]|;es,  at  their  free  will  and  pleasure.  Fourthly, 
that  there  was  not  an  ancient  and  navigable  channel  for 
them  so  to  do.  Fifthly,  that  the  tides  and  waters  of  the 
sea  ought  not  to  have  constantly  run  and  flowed  up,  into, 
and  along  the  channel  and  back  again,  without  any  hind- 
rance or  obstruction.  Sixthly,  that  there  was  not  an 
ancient  and  navigable  channel,  and  common  highway  for 
the  King's  liege  subjects  to  pass,  &c.     Seventhly,  that 
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the  trespesaes  above  ackiMmledged  hj  them,  birt  also  for 
that  they,  on  the  said  Md  of  OcToAer,  1816,  hnOLe  'vto^ 
Cttt  into,  damaged,  and  weakened  the  said  wall,  hank  sod 
dam  or  stop,  of  the  phintifi,  in  the  first  count  aca- 
tiooed,  which  had  been  erected  and  made  bj  the  Coo- 
misiioners  of  Sewers,  who,  for  the  time  bcmg,  had 
power,  by  virtue  of  a  Commission  of  Sewers,  lo  make 
an  order  for  the  levels,  within  the  rapes  of  Pcsoi' 
my  and  HasHngi;  the  proprietors  of  part  whereof,  tf 
the  time  of  passing  the  said  act  ci  parliament,  seucd, 
and  had  a  right  to  sew  out  their  waters,  at  the  then  month 
of  Rye  harbour,  at  a  time  after  the  passii^  of  such  act; 
when  they  were  obstructed  in  sewing  out  their  waters  ^ 
the  sluice  or  sewmg  guts,  which  existed  when  such  set 
was  passed,  and  which  wally  8fe.  or  stop,  mn  ^bsolut^ 
necessary  for  sewing  the  said  waters,  as  the  phintift  hsd  is 
the  first  count  of  their  declaration  complained  agmasttiie 
defendants,  on  other  occasions,  and  for  odier  purposes  tbu 
for  the  nsmg  of  the  said  supposed  navigable  chaBBci  or 
h^hway  in  their  six  last  pleas,  or  in  any  of  them  bmb- 
tioned,  which  trespass  above  newly  assigned,  are  other  aad 
(fifierent  trespasses  than  those  in  the  pleas  of  the  deGaid- 
auts  above  acknowledged  to  have  been  committed. 

The  defendants  rejoined,  that  the  vrall,  bank,  and  dam 
or  stop,  in  the  declarati<m  mentioned,  and  other  the  seie- 
ral  obstructions  and  nuisances  to  the  said  ancient  and 
navigable  channel  and  highway,  water,  and  arm  of  the  sea, 
in  the  second,  third,  fourth,  fifth,  sixth,  and  last  pleas  m 
that  bdialf  mentioned,  and  by  the  replication  admitled  to 
be  in  existence  before,  and  at  the  said  several  times  when, 
&c*  had  been  and  were  respectively,  wrongfidly,  and  in- 
juriously, and  without  the  cause  in  the  said  replicatbo  ia 
that  behalf  mentioned,  erected  and  built,  put  and  placed, 
and  kept  and  continued,  in,  over  and  across,  and  otherwise 
aftcted  the  said  ancient  and  navigable  channel,  8lc  as  ia 
those  pleas  mentioned ;— -Wlierefore,  the  defendants  com- 
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privileges/  and  authorities  over  the  said  wall,  8cc.  called  the  ldl8. 

IVincketsea  Sluice;  and  that  after  the  passing  the  said  act   fj^^  Duke  of 
of  parliament,  to  wit,  on  the  (2d  of  May^  1811,  our  Lord    Newcastle 
the  King,  by  his  letters  patent,  assigned  the  plaintiffs  and 
certain  other  persons  therein  mentioned,  and  any  six  or 
more  of  them,  of  whom  three  should  be  assigned  to  survey 
the   walls,  streams,   sewers,   &c.  within   the   limits  of 
the  level's  within  the  rapes  of  Petemey  and  Hastings, 
or  on  the  borders  and  confines  thereof,  and  the  same 
to  cause  to  be  made,   repaired,  put  and  reformed,   as 
the  case  should  require;  and  also  to  reform,  repair,  and 
amend  the  aforesaid  walls,  ditches,  and  sewers,  8cc.  in  all 
places  needful,  and  the  same  as  often,  and  when  need 
should  be,  to  make  new ; — ^wliich  powers  and  authorities, 
BO  granted  to  the  said  last-mentioned  Commissioners  of 
Sewers,  are  the  same  as  were  granted  to  the  said  Com- 
missioners, acting  under  the  said  letters  patent  above  stated, 
to  have  been  in  force  at  the  time  of  making  the  said  act  of 
parliament.    The  plaintiffs  then  averred,  that  the   said- 
wall,  8cc.  called  Wihchehea  Sluice,  having  been^  by  the 
fbrce  and  violence  of  the  seas,  blown  up  and  destroyed,  six 
of  the  Commissioners  named  in  the  letters  patent,  acting 
on  the  behalf  of  themselves  and  the  Commissioners  of  the 
Levels,  on  the  1st  of  September,  1816,  at  a  meeting  duly 
held,  made  new,  erected,  and  built  the  said  wall,  bank, 
dam  or  stop,  in  the  said  declaration  mentioned,  and  also  a 
certain  sluice  near  thereto,  the  same  being  needfiil  for  the 
purposes  in  the  said  last  mentioned  letters  patent  men- 
tioned, as  they  lawfully  might,  for  the  cause  aforesaid ;  and 
kept  and  continued  the  same,  so  made  new,  erected,  and 
built  as  aforesaid,  from  thence,  until  the  defendants  wrong- 
fislly  and  injuriously  broke  through,  cut  into,  damaged, 
ajid  weakened  the  same.    And  this,  &c.  wherefore,  8cc. 
The  plaintiffs  then  newly  assigned,  and  averred,  that  they 
brought  their  action  against  the  defendants,  not  only  for 
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1810.         opened  at  times  by  the  Commissioaers  of  the  Lerelsy  and 

The  Duke  of  ^^^  ^^*  ^^^  ^^  ^^^^  expenditor,  as,  when  my  penoos 
wished  to  have  the  water  let  through,  they  applied  to  hinii 
and  that  he  either  granted  or  refused  pennissioD,  aocotding 
to  the  state  of  the  levels ;  that  when  bai]ges  were  wanted 
to  go  up,  he  had  fiequently  refused  permission  for  them  to 
do  so;  that  he  had  also  refused  permissioo  to  pcrsom  who 
applied  to  have  the  water  let  through ;  Aat  WndidKa 
Sluice,  before  it  was  blown  up,  was  repaired  by  orden  of 
the  Commissioners  of  Sewers ;  that  before  the  new  lisr* 
boiir  was  stopped  up,  a  sluice^  called  Brick  Sluice  mi 
standing ;  which  was  built  with  wood  and  brick,  and  the  lida 
with  plank  and  timber ;  that  there  were  beams  fdaced  acron 
it,  which  prevented  barges  from  going  up ;  that  noditng 
would  prevent  tlie  flow  of  the  tide,  but  a  dam  or  sbnce, 
which  was  necessary  to  the  drainage,  as  it  would  otber* 
wise  have  been  destroyed ;  that  before  WinckebuL  Slaict 
was  destroyed,  no  complaints  had  been  made  about  dw 
drainage,  but  that  since  that  time  both  the  land  and  diaiih 
age  had  been  getting  worse ;  that  the  new  dam  and  sloict 
were  destroyed  in  1816,  when  they  were  nearly  completed^ 
and  that  the  defendants  were  there  at  the  time  of  sock 
destruction ;  that  the  e£Fect  of  the  new  sluice  vras  to  mate 
ihe  stream  run  better  than  before,  and  that  it  was  msck 
more  advantageous,  both  for  the  scowerage  of  the  br- 
hour  and  the  sewage ; — that  the  Commissioners  of  the 
harbour  did  nothing  to  controul  the  management  of  the 
channel;  that  when  the  Winchelsea  Sluice  stood,  diere 
was  a  way  for  a  barge  to  go  up,  but  that  it  was  never  iD> 
tended  that  it  should  be  navigable,  after  the  sluice  or 
dam  in  question  had  been  completed; — ^That  in  18U 
the  cleansing  of  the  channel  was  begun,  when  WimJui^ 
sea  Sluice  had  not  been  blown  up ;  that  if  that  had  not 
been  the  case,  it  was  intended  to  have  gone  on  in  die 
same  way  as  in  the  summer  of  that  year,  when  the  tids 
prevented  the  works  from  going  on ;  that  before  Win- 
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tkelsea  Siuid^was  blown  up,  there  was  nothing  to  colii^ 
plain  of  with   respect    to  the   drainage;  that  no  mud 
came  into  the  channel  before  then ;  that  it  was  impos- 
sible to  drain  the  lands  without  a  sluice,  and  that  the  chan-*' 
nel  had  only  been  nav^ble  since  the  sluice  was  destroyed ; 
that  there  were  the  remains  of  old  walls  in  different  parts 
of  the  levels,  some  of  which  had  been  carried  away  for 
manure,  and  parts  of  them  had  been  made  use  of  by  the 
occupiers  ;  that  before  the  sluice  was  blown  up,  there  was 
no  inconvenience  for  want  of  a  proper  vent  for  the  water  to 
flow;  that  after  that  time,  the  lands  had  suffered  materially^ 
as  there  had  been  more  salt  water  and  less  drainage;  that 
the  waters  used  to  get  off  ihe  lands  very  well  through  the 
dikes,  which  were  then  in  good  order ;  that  craft  cannot 
go  so  high  now  as  they  used  to  do ;  that  the  banki  were 
good  as  far  as  the  fresh  water  went,  but  that  where  the  salt 
water  came,  they  had  dwindled  away ;  that  the  level  had 
grovm  gradually  worse,  and  would  not  bear  cattle  so  soon 
as  it  used  to  do,  and  that  the  grass  was  uniformly  bad, 
occasioned  by  the  tide  flowing  up ;  that  the  shiice  called 
JSitrA  Sluice  was  built  in  1766,  and  that  no  barge  went 
up  after  it  was  built ;  that  Rye  Harbour  was  made  about 
that  time,  and  that  Winchekea  Sluice  was  built  before 
Brick  Sluice  was  pulled  up ;  that  since  the  former  was 
blown  up,   the  water  covered  the  land,  which  would  be 
of  little  value  if  it  were  suffered  to  remain,  and  that  it  lay 
upon  the  land  much  longer  than  it  used  to  do ;  that  it  for- 
jnerly  produced  twice  as  much ;  that  the  water  never  ran 
over  the  banks  when  Winchelsea  Sluice  stood,  and  that  if 
there  were  no  sluice,  the  channel,  for  the  want  of  drainage, 
must  be  entirely  lost ;  that  all  the  outlets  were  obstructed, 
and  all  the  dikes  uniformly  choked  up ;  that  the  level  of  the 
bed  of  the  river  was  raised  so  much,  that  it  was  impossi- 
ble for  the  fresh  water  ^o  get  off  the  lands,  if  the  sea  water 
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were  permitted  to  flow  up  the  chaimei,  and  tint  tbe  ben 
mode  to  be  adopted,  would  be  to  put  down  a  didce,  vkick 
would  not  only  answer  every  purpose  of  scooriog  tk 
harbour,  but  make  the  land  better ;  that  Ry  Harboor 
bad  been  continually  growing  worse  and  worn,  fast  dat 
even  if  the  old  walls  bad  been  maintained,  nid  die  dika 
kept  up  and  properly  cleansed,  they  might  haTeanvered 
the  purpose  for  a  time,  but  not  have  prevented  the  habov 
from  becoming  worse ;  that  soon  after  ffntcWiMSkMc 
was  destroyed,  the  drainage  was  obstructed  byaoonUcr- 
able  deposition  of  sand,  and  that  if  the  droiai  were  goi- 
fined  within  the  banks,  there  would  not  be  i  aiiEcid 
current  to  give  it  motion,  aud  that  the  drainage  couki  not 
be  carried  on  as  formerly,  unless  there  were  a  sluice;  sid 
that  if  the  water  were  not  carried  o£f  in  thatwij,tk 
harbour  must  soon  be  dry,  by  the  accumulstioQ  of  wi 
and  mud ;  as  the  land  water  was  not  suflicient  to  can;  of 
the  deposition  from  the  sea  water. 

.  On  the  part  of  the  defendants/  it  wu  proved,  that  the 
harbour  of  Rye,  was  of  a  very  irregular  sbapei  and  Kabk 
to  be  impeded  from  time  to  time,  by  the  ahoals  tbn 
up  by  the  flux  and  reflux  of  the  tide;  that  in  181^  & 
sluice  called  '^Scot's  Float  Sluice,**  was  Mown  up,  the 
effect  of  which  was,  that  the  harbour  was  almost  ud- 
mediately  after  deepened,  but  that  it  did  not  cootioaeso 
when  that  sluice  was  restored,  and  that  the  tfect  {ho* 
duced  from  the  destruction  of  that  sluice,  was  beocfical 
to  the  harbour  and  drainage;  that  when  it  «at  rebuilt, 
the  harbour  became  choked  up,  and  the  draiosp  ^ 
lessened,  and  that  when  the  tide  was  in  a  quiescent  stite, 
it  would  deposit  the  sand  with  which  it  was  charged; 
that  it  was  of  importance  to  a  tidal  harbour,  to  presore 
the  back  water,  as  a  means  of  scouring  it,  and  that  the 
harbour  of  Rjfe  could  be  efficiently  drained,  witlioat  >«! 
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sluice,  ZBp  ir  the  channel  were  to  have  its  free  course,  the  1B18. 

yufhcte  length  of  the  harbour  would  be  deepened,  as  that  j,^^  PuKE  of 
effect  was  prodi^ced  when  *'  Scot's  Float  Sluice,"  and  Newcastle 
fVinchelsea  Sluice  were  blown  up ;  that  when  the  dam  was 
remored,  it  had  the  effect  of  deepening  the  channel,  and 
that  tlie  drainage  would  have  been  carried  on  better,  if  it 
had  not  been  restored ;  but  that  as  soon  as  it  was  put  down 
again,  there  was  a  considerable  deposit,  and  that  the  dam 
5vas  no  less  prejudicial  to  the  drainage,  than  it  was  to  the 
harbour;  that  none  of  the  sand  was  the  produce  of  the 
sea,  but  brought  down  from  the  channel,  and  was  driven 
to  aud  fro,  according  to  the  flux  or  reflux  of  the  tide, 
from  the  want  of  a  competent  scour,  which  there  would 
be,  if  there  were  neither  sluice  nor  dam ;  that  the  lands 
between  the  old  marsh  walls  and  the  river,  had  been  taken 
into  the  adjoining  pastures,  and  portions  of  them  had 
been  carried  away  by  the  proprietors  as  manure;  that 
many  of  the  banks  had  been  brought  close  to  the  stream,' 
and  were,  in  consequence,  affected  by  the  action  ot  the 
water,  and  slipped  into  the  channel,  which  tended  to  fill 
up  the  drains ;  that  the  water  on  the  land  was  owing  to 
not  having  proper  walls  to  restrain  the  flux  and  refluk 
of  the  tide ;  that  in  the  feign  of  Charles  II.  there  was 
sufficient  depth  of  water  in  the  harbour  for  a  sixty-four 
gun  ship;  that  in  the  year  1719,  the  old  harbour  was 
deemed  incapable  of  being  made  fit  for  the  purpose  of 
navigation;  that  in  1743,  it  was  again  surveyed,  when  it 
was  proposed  to  make  a  new  western  outlet,  but  that  the 
dams  erected  for  that  purpose,  caused  a  bar  to  be  formed, 
which  soon  became  prejudicial  to  the  harbour,  and'  en- 
tirely destroyed  it;  that  since  fVinchelsea  Sluice  was  blown 
up,  the  sand  had  accumulated  in  a  great  degree,  and  that 
if  a  sluice  were  at  all  requisite,  the  best  situation  to 
place  it  in,  would  be,  where  two  streams  are  operating' 
in  opposition  to  each  other;  that  dams  and  sluices  were 
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The  Duke  of  ^^^  drainage  at  Rye  would  have  been  complete,  if  the 
marsh  walls  had  been  kept  up,  instead  of  having  beeo 
taken  away  by  the  proprietors  of  the  lands;  uddnttbe 
mischief  in  this  case,  was  to  be  attributed  from  ik  back 
drains  not  having  been  cleansed  from  time  to  time. 

Witnesses  were  also  called  to  prove,  that  ibe  fireJr 
Channel  had  been  at  all  times  a  navigable  stream;  tbt 
it  was  free  at  all  times,  and  that  they  never  were  in  tbe 
habit  of  asking  permission  to  pass  through  tbeslliiG^ 
gates  in  question. 
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His  Lordship  left  it  to  the  Jury  to  consider,  vl^tk 
the  stream  could  be  considered  to  any  extent,  a  oavigible 
stream,  and  observed,  that  the  right  of  stopping  it  op 
must  rest  on  the  strongest  possible  grounds,  and  tbit  it 
was  at  least  incumbent  on  the  plaintiflFs,  as  CooimusioQen 
of  the  Levels,  to  prove  that  they  had  a  right  toioteifat 
in  its  navigation;  that  it  was  unnecessary  to  coniiiff) 
whether  the  erection  of  the  dam  in  question,  vai  or  »at 
not  beneficial  to  the  harbour. of  Rye,  because,  for  tl( 
purpose  of  drainage,  the  Commissioners  had  authorii;  to 
erect  it,  if  it  were  necessary,  but  that  they  cooid  ^  ^ 
ceed  the  hniits  of  their  ancient  jurisdiction,  except  oooc- 
casions  where  it  was  absolutly  necessary  that  tbeyshouU 
do  so ;  that  tlie  necessity  could  not  in  any  «ay  be  »* 
tended  to  the  stopping  up  of  a  navigable  stream,  l)cc**^ 
it  was  contrary  to  reason  and  common  sense;  tlii^*''^ 
ther  the  erection  of  the  dam  in  question,  was  or  «v  ^ 
absolutely  necessary  for  the  sewage  of  die  countrj,  ^ 
the  principal,  if  not  the  sole  question  for  their  coDsidei- 
ation ;  that  if  they  thought  the  Commissioners  hid  dow 
what  was  fit  and  proper,  and  that  it  was  absolulelj  n«^ 
sary,  as  well  as  fit  and  proper,  that  tlie  dam  should  be 
erected  ;— then  the  plaintiffs  would  be  entitled  loaierdic'i 
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wn6  that  tlic  question  as  to  the  navigation,  must  be  a  mat- 
ter of  future  consideration. 

The  Jury  were  of  opinion  that  the  removal  of  the  dam 
was  injurious  to  the  drainage,  and  accordingly  found  a 
▼erdict  for  the  plaintiffs,  damages  ^666.  Is.  6d. 

Mr.  Serjt.  LenSy  in  Michaelmas  Term  1817,  obtained 
a  TCile  nisi,  that  this  verdict  might  be  set  aside,  and  a 
iioiisuit  ejitered, — or  that  a  new  trial  might  be  granted, — 
or  that  judgment  might  be  entered  for  the  defendants,  non 
obstante  veredicto;— ^rst,  as  to  the  nonsuit,  he  insisted 
that  the  plaintiffs  had  no  right  whatever  to  maintain  this 
action,  as  their  having  erected  the  dam,  could  be  no 
proof  of  their  being  in  possession  of  the  right  to  do  so, 
particularly,  when  such  erection  was  an  actual  infringement 
on  the  rights  of  the  pUblic,  and  as  far  as  regarded  sucli 
rights,  tlie  piaimiffs  were  not  justified  in  creating  any  ob« 
stmclion  to  the  navigation  of  the  harbour,  neither  had 
they  any  individual  interest  to  sustain  the  action  or  pos- 
session; secondly,  as  to  the  new  trial,  that  the  ver- 
dict was  against  evidence,  as  the  weight  of  testimony  as 
to  the  effect  the  dam  would  have  upon  the  harbour, 
was  with  the  defendants,  as  it  was  clearly  prov^  that  it 
was  -a  complete  obstruction  to  the  river,  which  before, 
was  a  navigable  stream,  and  that  both  the  sluice  and  dam 
were  unnecessary ;  and  thirdly,  as  to  the  entering  the  ver- 
dict for  the  defendants,  that  the  plaintiffs  had  no  right  to 
shut  Op  a  navigable  river,  by  the  erection  of  the  dam ;  and 
therefore,  that  the  Jury  were  not  competent  to  decide 
whether  they,  as  Commissioners  of  Sewers,  had  a  right  to 
do  so,  in  ordec  to  maititain  the  sewage  of  the  country ;  as 
although  they  might  have  an  authority  to  use  a  navigable 
river  for  the  purposes  of  sewage,  still,  they  had  no  right 
to  shut  it  up ; — that  it  was  admitted  on  the  face  of  the 
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pleadbgs,  that  the  stream  in  question  wis  t  mgik 
rtfer,  and  therefore  the  plaintiffs,  as  ConuiiiiaoiKn 
of  Sewers,  had  no  general  authority  as  such,  by  the 
common  law,  to  destroy  its  navigation,  hy  erectiog  (be 
dsm  in  question,  or  such  an  actual  or  constraetnt  pos- 
session, as  would  enable  them  to  maintain  an  actioQ  of 
trespass. 


Mr.  Serjt  Bett,  Mr.  Serjt.  Faughan,  aodMr.Scqt 
Copley 9  now  shewed  cause,  and  submitted,  tht  tbere 
could  be  no  ground  whatever  for  a  new  trial,  as  the  cii* 
dence  was  completely  in  favour  of  the  plaintiiis.  Ik 
main  question  to  be  considered  is,  whether  thej  sr  co- 
titled  to  maintain  this  action,  if  they  cannot,  who  cat' 
If  they  have  not  that  species  of  possession  to  enable  then 
to  maintain  it,  no  one  has,  as  if  the  possession  of  the  pro* 
perty  does  not  belong  exclusively  to  the  plaiotifi,  it  b 
wholly  unprotected.  The  property  in  qaestioDisabiok 
or  wall,  composed  of  bricks  and  timber,  pnrdissed  vi 
brought  by  the  plaintiffs  to  the  spot  in  question  bm  lo- 
other  place,  and  it  appears  to  have  been  a  wail,  isit^ 
so  described  in  the  pleadings,  and  proved  in  etideDce.  Id 
Callu  on  Sewers  (a),  a  distinction  is  taken  between  viUs 
and  banks,  and  it  is  there  said,  **  that  a  wall  doth  dife 
in  point  of  ownership,  from  a  bank ;  Jini^  in  re^^  ^ 
the  materials  the  same  is  made  of,  for  a  bank  is  D«k^ 
5o/o  et  fundo,  qua  ex  suis  praprm  naiuris  siud  W^ 
aim  terra,  super  qua  ad^atur,  but  so  is  not  a  wall}  ^^ 
it  is  an  artificial  edifice,  not  of  the  'materials  arising  ff^ 
the  place  where  it  standeth,  but  which  be  brought  thither, 
and  built  there  ad  propria  onera  et  costagia  porttsi  ^ 


(a)  Page  52.  1st  Quarto  EdU. 
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that  the  ownersbip  and  property  of  a  wall  doth  appertain 
to  him  who  it  bound  to  repair  the  same,  though  bis  ground 
lie  not  next  thereto;  but  of  a  bank,  the  property  and  owner- 
slup  is  hkf  whose  grounds  adjoin  thereto/'  This  therefore, 
beii^  a  wall,  is  not  the  property  of  the  owners  of  the  ad« 
joiniiig  land,  but  of  the  plaintiffs,  at  whose  expence  it  has 
been  erected,  it  is  their  sole  property,  and  they  have  such 
a  right  of  possession,  as  to  entitle  them  to  maintain  tres- 
pass ;  and  if  they  are  not  entitled  to  recover  in  this  acticHi, 
they  cannot  prefer  an  indictment  to  recover  a  compensa- 
tion against  those  individuals  who  pulled  it  down,  as  such 
a  mode  of  proceeding  aifbrds  no  protection  to  property,  but 
only  punishes  the  individuals  who  invade  it,  but  not  those 
persons  by  whom  compensation  ought  to  be  made  to  the 
parties  injured.  The  plaintiffs  therefore,  as  pwners,  cannot 
recover  compensation,  in  case  they  be  driven  to  an  indict- 
ment. When  the  trespass  was  committed,  the  wall  was 
unfinished,  and  the  plaintiffs  were  proceeding  in  the  build- 
ing of  it,  they  could  not  have  done  that,  without  having 
the  exclusive  possession,  and  therefore,  ihey  can  alone 
maintain  trespass.  There  is  a  wide  distinction  between 
trespass  and  trover ;  to  maintain  the  one,  a  plaintiff  need 
only  have  a  right  of  possession  against  a  wrong-doer, 
while,  in  the  other,  he  must  have  an  absolute  and  unqua- 
lified property ;  but  the  wall  was  absolutely  erected  at  die 
plaintiffs'  expence,  and  it  is  an  established  point,  that 
those  who  create  a  thing,  are  entitled  to  the  exclusive 

'  possession  of  it.  It  therefore  cannot  be  contended,  that 
the  possession  is  not  in  the  plaintiffs,  but  in  the  King,  for 

although  they  are  appointed  under  his  commission,  still, 
such  appointment  extends  only  to  their  holding  a  Court 

of  Jlecord  to  repair  the  sewers,  and  to  do  the  other  acts 

enumerated  in  liie  commibsion. 
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1818.  [Lord  Chief  Justice  'DaUa$  roentioaed  the  cue  of 

The  Ddkb  of  ^^^"^^  ^^  another  v.  Simpson  (a).]  Therei  the  pos- 
Mbwcastlb  session  of  the  land  was  not  in  the  ComminioBeny  and 
whatever  possession  ^  they  might  have  acquindi  arose 
from  their  office^  as  such  CommissionerB,  vbo  were 
merely  empowered  to  divide  and  appoition  lands,  die 
possession  of  wbifrii,  remained  as  it  did  in  tbe  fini  in- 
stance; they  bad  iuU  power  to  confirm  the  ict  oftbdr 
surveyor,  but  at  no  period,  had  they  any  thisg  nort 
than  a  bare  right  to  go  on  the  land  for  the  purpose  of 
performing  an  office.  Hie  property,  in  (hat  case,  there- 
fore, was  wholly  different  from   the  preieat    Here,  die 


(a)  This  cause  was  tried  at  Maidstone,  in  which  the 
plaintiflfs  brouglit  an  action  of  trespass,  as  Commissioners 
undef 'an  inclosure  act,  for  reinoviug  a  stake;  andinvliifli 
the  right  of  the  Commissioners  was  qaestiosed,  as  to 
l^einff  enabled  to  maintain  the  acUoii,  and  Mr.SerjtOx<^ 
and  Mr«  Scrjt  Taddy,  amid  curtfl?,  now  observed,  thai  tlial 
case  was  argqi^d  in  Scrjean^s-hin  Hall,  at  the  Siltmjs  be- 
fore this  'Herm^iend  the  question  there  turned  spoa  the 
point,  as  to  whether  there  were  any  actual  trespass.  P« 
action  was  brought  by  two  of  the  CommissioDers,  apiost 
the  occupier  of  land,  for  taking  up  a  stake  which  had  been 
put  down  by  their  surveyor  in  the  progress  of  tbeiaciosnit. 
There  were  two  counts,  one  for  a  trespass  on  the  W 
and  the  other  f(i>r  a  trespass  on  the  property,  in  scifln? 
and  taking  up  the  stake;  and  it  was  contended  for  tiio 
plainliOs,  on  the  first  count  of  the  declaration,  tliat  ^ 
they  were  in  possession,  it  was  a  trespass  on  the  land*-' 
but  on  that  count,  there  was  a  verdict  entered  for  tje 
defendant :  hut  there  was  a  verdict  for  the  plaiatifis  oo  the 
second ;— ^o  that  the  Commissioners  were  considered  »j 
having  a  sufficient  properly  in  the  stake,  which  was  i«ji 
-  down  by  their  agent,  against  the  possessor  of  the  W. 
hut  were  not  deemed  as  baviqg  such  a  positession  of  uk 
limd  as  would  entitle  them  to  maintain  an  action  for « 
tresj>ass  committed  on  it;  and  the  Court  decided,  that  « 
the  sUke  had  been  laid  down  under  the  direcUos  of  tbo 
Commissioners,  it  gave  them  a  right  to  maintain  the  p* 
^ession,  whether  they  actually  laid  it  down  themsehcs  or 
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plaintiffs,  after  having  brought  their  materials  to  the  spoti 
must  be  considered  as  in  possession  of  it,  for  the  purpose 
of  performing  a  public  work  ;  if  the  owner  had  a  right  to 
loCerferei  there  would  be  no  exclusive  possession,  and 
the  Commission  of  Sewers  would  be  thereby  rendered 
nugatory;  and  as  in  Driver  v,  Simpson^  the  Commissioners 
were  held  entitled  to  maintain  trespass  for  taking  away  the 
stake,  so  the  plaintiff^  had  a  sufficient  property  in  the 
materials  for  building  the  dam  to  sustain  this  action : — they 
were  brought  there  by  their  order  as  Commissioners  of 
the  Sewers,  who  had  authority  so  to  do,  and  qui  faciiper 
alium,  faeit  per  se.  [Lord  Chief  Justice  Dallas. — It  is 
admitted  by  the  pleadings  in  this  case,  that  the  locus  in  quo 
is  an  ancient  and  navigable  channel,  how  therefore,  can 
there  be  an  exclusive  possession  in  the  Commissioners  of 
iiewers,  when  it  must  be  considered  as  a  public  highway?] 
A  person  may  have  an  exclusive  possession,  even  on  a 
highway,  so  as  to  entitle  hrim  to  maintain  trespass;  for  sup* 
pose  it  were  necessary,  for  the  purpose  of  a  road,  that 
there  should  be  a  toll-house,  the  Commissioners  of  that 
road  would  have  a  sufficient  possession  to  maintain  an 
action  for  a  trespass  committed,  either  for  injuring  or  pull- 
ing it  down.  It  cannot  however  be  contended,  that  any 
person,  whether  he  be  owner  of  the  land  or  not,  may  erect 
a  public  nuisance  on  a  highway; — but  the  erection  of  the 
dam  in  question,  was  not  a  nuisance,  as  the  plaintiffs,  as 
Commissioners,  had  jurisdiction  over  the  subject-matter, 
and  were  empowered  to  order  its  being  built  as  a  neces- 
sary public  work.  Although  there  are  special  officers  ap- 
pointed, who  act  under  the  Commissioners,  yet,  what  mo- 
ney they  raise,  must  be  considered  as  raised  under  them, 
and  although  the  Comnjissioners  themselves  do  not  apply 
the  money,  still,  they  are  the  only  jiersons  who  can  repre-' 
sent  tl^e  property  ;  if  they  had  not  the  power  to  protect  the 
property,  it  would  necessarily  follow,  that  they  would  b« 
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1818.  unble  to  prevent  my  oufchief  which  migbt  be  done  to 
The  DuKK  of  ^^''^'  erected  bj  theoii  and  if  diey  could  not  do  to,  oo 
NswcAfTLB  individiuil  could  Mistain  ao  action  to  recofer  compeon- 
end  Others  lioQ  for  an  injury  done.  In  the  case  of  aimiloiiM, 
Clark  wherei  according  to  the  statute  of  the  4Sd  of  flit  mi- 
ind  Othera*  teriak  are  pifrchased  for  the  purpose  of  aettiogtkpoor 
to  work|  the  property  in  them  is  not  the  absolute  property 
of  the  churchwardens  and  overseers,  though  thrfoi^t 
have  purchased  diem,  as  die  money  was  raised  by  nto 
op  the  parish;  still,  such  churchwardens  and  oiencen 
have  a  property  in  them,  and  may  maintsin  ao  aclioo 
for  any  injury  that  may  be  done  to  them ;  bat  the  dao 
10  question  was  erected  at  the  cost  and  eipences  of  tk 
Commissionens,  as  tnistees  of  landholders,  wbo  are  liable 
to  the  rates  which  such  Commissioners  have  aathorityto 
impose.  It  was  therefore  requisite  that  tbej  sbonU 
have  tlie  management  of  the  works  for  die  preserratioB 
of  the  levels*  The  dam  was  not  erected  at  ik  a- 
pence  of  the  officers  under  the  commission,  but  it  ik 
expence  of  the  public,  still,  it  was  by  the  audiorityof 
the  Commissioners,  who  are  therefore  invested  widi  a  pos- 
session sufficient  to  enable  them  to  maintain  this  iction. 
From  the  4th  of  Geo.  3.  c.  7£.  to  die  37th  of  Geo.  S. 
c.  130.  which  was  the  last  act  for  discontinuing  tbenew 
liarbour  of  Rye,  and  for  the  improvement  of  the  old 
harbour,  the  legislature  treated  dams  and  sluices  as  tlie 
works  and  property  of  the  Commissioners  (a). 


(«)  By  section  18,  it  is  enacted,  "  That  it  sboaU  ^ 
lawful  for  the  Lords,  Bailiffs,  and  JuraU  otBmHfffM^* 
and  the  Commissioners  of  Sewers  for  the  time  beiogi  or 
such  number  of  them  as  have  power,  by  Tirtne  ofaij 
Commission  of  Sewers,  to  make  any  order  for  silorioy 
of  the  levels,  the  proprietors  whereof,  or  any  part  where- 
of, then  sewed,  or  had  a  right  to  sew  out  their  wate^" 
the  Camber  Point,  or  the  present  mouth  of  Bye  jff«^^' 
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The  CdamuBsioaefB  csnnot  set  up  a  work  for  tfie  pur* 
pose  of  aewiog,  unless  the  property  belongs  to  thenii  end 
as  it  does  so  here ; — they  have  done  what  was  fit  and  pro- 
per to  be  done  in  the  erection  of  the  dam  in  question* 
There  is  no  case  analogous  to  the  present ;  yet  a  captain 
of  a  ship  has  no  property  in  it,  but  a  mere  naked  pos« 
session  given  to  him  by  the  owner,  still,  he  may  maintain 
trespass  against  a  wrong  doer,  for  an  injury  done  to 
the  ship ;  and  in  Pitts  v.  Gaince  (a).  Lord  Holt  said, 
that  the  master  of  a  ship  might  bring  trespass,  as  a  bai*^ 
liff  of  goods  may.  [Lord  Chief  Justice  Dallas. — ^In 
that  case,  the  master  had  the  exclusive  possession.] 
So  here,  the  owner  of  the  soil  had  no  right  to  intrude 
during  the  erection  of  the  works,  as  his  right  of  pos- 
session was  gone  the  moment  they  were  begun,  when 
the  Commissioners  had  an  exclusive  possession  against 
all  the  world ;  but  an  exclusive  possession  is  not  abso- 
lutely necessary  to  maintain  this  action,  for  a  tenant 
by  sufferance,  and  a  person  granting  a  right,  may  main- 
tain an  action  of  trespass  against  a  wrong-doer.  So,  a 
tenant  at  will,  may  maintain  trespass.  Rollers  Abridge- 
menHJb),  and  yet  a  tenant  at  will,  has  so  little  interest 
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at  any  time  thereafter,  when  they  should  be  ohstructed  in 
the  sewing  out  their  waters  at  the  present  sluices  or  sew- 
ing guts  respeotively,  to  make,  from  time  to  time,  anj 
such  new  cut  or  dam,  as  shonld  be  necessary  to  sew  their 
waters,  and  to  remove  their  slaices  or  sewing  guts  respec- 
tively, from  the  place  or  places  where  they  then  were, 
nearer  to  the  sea :  Provided  always,  that  nothing  there- 
in contained,  should  extend  to  enable  the  said  Lords, 
Bailifls,  and  Jurats  of  Ramney  Marsh,  and  Commissioners 
of  Sewers,  or  any  or  eitlier  of  them,  to  ereetj  set  up,  or 
piake  any  wall,  bank,  dam,  or  stop,  except  pnly  such  as 
should  bo  absolutely  necessary  for  sewing  the  said  waters, 
only  as  aforesaid." 

(a)  1  Salk.  11.-^6)  TU.  Trespass,  p.  551. 1.  47. 
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1819.  in  the  posseasion,  that  the  lessor  or  owner  of  the  Id 

llie^DuKE  of  "*^  ^^  maintaia  such  action  as  well  as  those  penoos 
Nbwcastlb    ^^^   ^^^   bc«D    admitted   to  be  tenaoU  by  soffenoce. 
and  Others     So,  therefore,    in  this  case,  if  the  owner  of  tlie  laod 
Clark         ^^^^  mainuia  trespass,  still,    that  does  not  pteieot  a 
tftd  Others,    possession  being  in  the  Commissioners,  who  have  a  pos- 
session of  the  land  for  a  particular  purpose  agiinst  such 
owner. — Although  on  the  face  of  the  pleadiogs,  it  ap- 
pears that  this  was  a  public   and  navigable  river,  and 
therefore  id  the  nature  of  a  public  higbwsy ;  atill,  if  it 
continued  to  be  such,  the  plaintiffs  would  bave  no  autW- 
rity  to  put  an  end  to  it ;  but  here,  they  were  justified  ia 
doing  so,  under  the  powers  vested  in  them  by  the  coama- 
sion ;  if  so,  the  defendants  cannot  be  entitled  tojudgmefit 
non  obstatUe  veredicto,  as  the  rights  of  the  public  cannot 
interfere  to  prevent  the  plaintiffs  from  having  sn  exclusive 
possession   of  the   locus  in  quo.      The  statute  of  tb 
37  Geo.  3.  is  referred  to  in  the  pleadings,  aod  although  bj 
the  sixteenth  and  seventeenth  sections,  it  is  enacted  tiiat 
no  new  walls,  dams,  or  stops,  shall  be  made  to  preteot 
the  flux   and  reflux    of   the  sea,   to  and  from  the  old 
harbour  of  12ye,  or  l^at  they  should  be  conadered  pablic 
nuisances,  within  certain  limits ;  still,  those  sections  most 
be  considered  with  reference  to  the  eighteenth,  wfaidi  as- 
thorises  the  Commissioners  to  go  down  nearer  the  sea,  if 
accessary.    As  all   the  works  are  necessarily  wilhiD  tlie 
flux  and  reflux  of  the  tide,  the  Commissioners  mutt  of 
necessity,  be  entitled  to  erect  works  for  sewing  out  tbe 
waters  where  the  tide  ebbs  and  flows*    Tbey  are  theve< 
fore  entitled  to  make  any  works  necessary  for  sewing  out 
the  waters  within  tlie  flux  and  reflux  of  t|ie  tide,  even  ioa 
navigable   river.     The  question  raised  at  the  trial  wa», 
whether  this  dam  and  sluice  were  necessary  or  not;  aw 
the  Jury,  by  their  verdict,  found  that  they  were  80>r  tN 
purpose  of  sewing  out  the  waters.  The  plainlifTs,  therefore, 


IN  THB  FIFTY-NINTH  TEAR  OP  OBO.  lit. 


687 


yvere  fully  aulhorised  to  erect  tbem  under  ibe  sixteeoth  sec- 
tioo  of  37  Geo.  3.  c.  130.  which  ekpressljf  enables  them 
to  protect  the  levels  io  that  particular  district ;— -and  more 
especially  so^  if  that  statute  be  taken  with  reference  to  the 
commission  of  sewers.  As  therefore  the  Commissioners 
were  empowered  under  the  statute  to  erect  the  dam,  thejr 
were  authorised  to  stop  up  a  public  river,  although  it  were 
navigable,  which  would  then  cease  to  exist  in  the  nature 
of  a  public  highway.  The  primary  object  of  the  com- 
mission, was  to  drain  the  lands,  and  protect  them  from 
any  ravages  of  the  sea.  The  Commbsioners  were  em- 
powered to  survey  and  make  walls,  which  must  be  sea 
and  not  land  walls;  and  they  had  also  a  general  power  to 
create,  repair,  put  them  down,  or  reform  them,  and  tkey 
were  further  authorised  to  depute  oflBcers  to  act  under 
them.  The  materials  of  the  dam  in  question,  therefore, 
could  only  belong  to  die  Commissioners,  they  having  been 
brought  there,  by  their  direction.  Although  the  possession 
of  a  servant  might  not  be  considered  as  the  possession 
of  the  master;  still,  the  latter,  as  Commissioners,  had  a 
constructive  possession,  and  the  servants  of  the  Commis- 
sioners in  this  case,  are,  for  the  purposes  of  law,  to  be 
considered  as  the  Commissioners  themselves.  In  fVilson 
V.  Mackreth  (a),  which  was  an  action  of  trespass  for  en- 
tering the  plaintiff's  close,  and  digging  and  carrying  away 
his  turf: — it  appeared  he  hlid  an  exclusive  right  of  dig- 
ging turves  on  a  particular  part  of  the  common,  on  which 
all  the  commoners  had  a  right,  and  as  well  as  the  plain* 
tiff,  sent  their  cattle  to  depasture  thereon.  He  had  no 
right  nor  interest  in  the  soil,  but  merely  the  exclusive 
privilege  of  taking  turves  on  that  part  of  the  common  ; ' 
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(a)  3  2?Mrr.  1824. 
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W\9,         and  it  WW  held,  timt  he  could  maiotam  trqpass,  if  ibe 
The  DuKB  of  c^^f^nioD^ra  interfered  with  his   right  -of  digging  tones. 


Nkwcastlb 
and  Others 

Clark 
andOiben. 


[Lord  Chief  Jasttce  Dallas.  In  that  case,  other  con- 
moners  had  a  right  to  depasture  on  die  same  ipo(|  and 
the  defendants  were  there  clearly  wrong-doers  in  digpng 
tunres  where  the  plaintiiF  had  an  exclusive  possesnoD  so 
to  do.  la  order  to  maintain  trespass,  an  exdnsive  pos- 
session is  uecessarj  b  the  plaintiff  at  the  time  the  iqoty 
is  committed.  And  in  the  case  of  Sioehf.B(»ik[a), 
Mr.  Justice  Btdler  held,  that  trespass  would  not  lie  for 
entering  into  a  pew  in  a  church,  because  the  phistiir  hd 
not  the  exclusive  possession,  the  possession  of  tbe  dnirck 
being  in  the  parson]. 

But  Mr.  Justice  JMurst  there  said,  tbatinmictioQ 
against  a  wrong-doer,  possession  might  be  primifcoi 
a  sufficient  title ;  and  as  the  defendants  here  are  vroog- 
doers,  that  doctrine  is  applicable  to  the  present  esse.  So 
it  is  quite  clear,  that  a  tenant  in  common  majmskitaii 
trespass  against  a  wrong-doer  who  has  entered  on  his  pro- 
perty, although  he  has  not  a  possession  to  the  exclusion  of 
the  other  tenants.  In  Kenrick  v.  Taylor  (6),  whicb  was 
an  action  for  the  disturbance  of  a  pew,  it  washdd,  that 
the  plaintiff  need  not  prove  that  he  repaired  it,  agaiost  a 
stranger  :--and  tbe  Court  were  of  opinion  that  it  WH 
a  possessory  action  against  a  stranger,  and  a  mere  wroD§- 
doer,  that  the  plaintiff  was  not  obliged  to  prove  aoj repairs 
done  by  himself  or  others  whose  estate  he  had;  fof'^^ 
was  a  rule  of  law,  that  one  b  possession  need  not  diew 
any  title  or  consideration  for  such  possession  against  a 
wrong-doer.  A  defendant  therefore  cannot  question  a 
title,  if  he  be  a  wrong-doer.   Here,  the  wall  was  not  com- 


(o)  1  Term  Rep.  430.- 
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pkted,  and  the  plaintiffs  had  a  contr^ul  over  the  mate*  1 818. 
rials : — ^This  case,  therefore^  is  stronger  than  that  of  Har*  ^h^  Duke  of 
rison  ▼•  Parker  {a),  where  A.  granted  a  licence  to  B.  to  Nbwcastlb 
buad  a  bridge  on  his  land,  and  B.  covenanted  to  build  it  ^^  Others 
for  public  use,  to  repair  it,  and  denumd  no  toll*  B.  there-  Culrk 
fore  had  no  interest  in  the  soil,  as  he  merely  covenanted  and  Othera. 
to  build  a  bridge  for  public  use  on  the  land  of  A.  The 
bridge  was  pulled  down,  and  the  materials  taken  away  by 
wrong-doers,  and  the  question  was,  whether  B.  had  a  suf* 
ficient  interest  to  raamtain  an  action  of  trespass;  and  it 
was  held  that  he  had  But  he  had  no  interest  in  the  soil, 
as  he  had  a  mere  liberty  to  erect  the  bri<%e;  but  the  pro- 
perty of  the  materials  continued  m  him,  subject  to  a  right 
of  passage  by  the  public ;  and  Lord  EUenboraugh  (b)  was 
there  clearly  of  opinion,  that,  as  ''against  a  wrong-doer, 
who  had  carried  them  away,  the  original  owner^s  exclusive 
right  of  property  reverted  to  him,  so  as  to  enable  him  to 
maintain  that  possessory  action.  And  his  Lordship  ob- 
served, that  they  were  dedicated  by  him  to  the  public  for 
given  purposes,  but  that  a  scintilla  of  property  still  remained 
in  him ;  and  that  when  those  purposes  could  no  longer  be 
answered  by  their  ceasing  to  be  combined  in  that  form  in 
respect  x>f  which  the  dedication  was  made,  without  saying 
(hat  be  could  have  severed  them  himself,  they  returned  to 
him  again  as  his  absolute  property,  and  he  might  well  main- 
tain that  action  against  a  wrong-doer  for  the  materials  then 
subsisting  in  the  shape  of  severed  chattels." — So  here,  the 
materials  subsisted  in  the  shape  of  severed  chattels,  and 
the  moment  they  were  severed,  reverted  to  the  Commis- 
sioners, who  had  ordered  them  to  be  put  down,  and  who 
had  then  such  an  interest  in  them  as  would  enable  them 
to  maintain  an  action  for  their  removal.    \i  may  be 
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eotttoidedy  diat  the  Commissioners  of  Sewers  are  i  Courf 
of  Record ;  but  they  act  both  judicially  and  miniiterailj, 
and,  as  far  as  they  act  io  the  latter  capacityi  the7ire  eo- 
titled  to  the  same  protection  which  other  penooiof  Ae 
same  deacrtption  have  when  any  other  individual  ictiinH 
nisteriaUy.  By  the  terms  of  the  commissioo,  Ibeyvetv 
repair  the  walls,  and  take  horses  and  labourers  forwcb 
reparations  as  they  shall  think  fit,  and  pay  Ihem  wages  in 
that  behalf.  These  acts  therefore  are  purely  miouteriil. 
Before  the  sUtnte  of  25  Hen.  8.  c.  5.  Commissiooen  of 
Sewers  did  not  act  under  a  commission  from  the  Crown, 
but  under  the  authority  of  a  previous  act  of  ptriiainent; 
and  as  part  of  their  duty  is  to  act  ministerially,  it  mits 
no  difference  whether  they  derive  their  authority  fnun  \k 
Crown  or  by  statute.  Though  the  former  pare  of  the  com- 
mission  be  ministerial,  it  does  not  prevent  them  from  pro- 
ceeding by  action,  if  they  tliink  proper  to  elect  thtt 
course.  There  is  no  distinction  between  theComnis- 
sioners  of  Sewers,  as  far  as  relates  to  the  presest  question, 
or  Commissioners  who  act  under  a  drainage  act;  lod  » 
the  latter  had  employed  workmen  for  any  paiticokr  ob- 
ject, and  a  person  Irad  destroyed  the  works,  they  wl^ 
maintain  trespass,  although  they  mighty  be  considered » 
in  the  nature  of  public  officers,  having  a  public  dutjto 
perform.  And  if  diey  are  in  possession  of  property,  w 
the  purpose  of  carrying  on  the  olgects  of  the  commissKm, 
or  be  in  the  possession  of  the  materials,  they,  as  Cod01^ 
sioners,  are  the  only  persons  against  whom  the  act  of  vio- 
lence has  been  directed.  Here,  the  plaintiffs  directed  work- 
men  to  procure  materiak,  which,  after  they  were  in  the  pos- 
session of  sifch  workmen,  and  before  the  works  were  cooh 
pleted,  were  taken  out  of  their  possession.  There  cao » 
no  doubt  therefore,  but  that  the  Coromissioncn  could  main- 
tain trespass ;— for  the  workmen  were  employed  and  p« 
by  them.    The  possession  cannot  be  in  the  owners  of  tw 
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soil,  for  although  the  soil  of  a  river  might  be  the  property         1^1^^ 
of  a  private  individoal,  yet  he  cannot  be  entitled  to  the    j^^  Duke  of 
bank,  nor  can  he  give  permisiion  that  any  wall  might  be    Newcastle 
erected  for  a  purpose  which  might  benefit  the  public ;  but 
*  the  Commissioners  are  empowered  to  build  and  pull  down, 
and  may  therefore  bring  trespass  against  any  person  who 
may  do  an  injury  to  their  works.     Property  of  every  do- 
scription  must  be  in  the  possession  of  some  individual, 
either  legally  or  constructively,  and  must  here  therefore 
be  vested  solely  in  the 'Commissioners  of  Sewers.     By 
the  statute  8  £/iz.  c.  13.  the  Corporation  of  the  Trimhf 
House  are  empowered  to  erect  beacons  and  light-houses, 
and  maintain  and  continue  them.    They  are  public  offi- 
cers, appointed  for  discharging  a  public  duty,  and  must 
have  the  possession  to  perform  it ;  and  when  works  are 
constructed  by  them   in  the  execution  of  that  duty,  they 
may  clearly  bring  trespass  against  any  persons  who  may 
injure  such  works.     [Lord  Chief  Justice  Dallas.    In  that 
statute,  there  was  a  power  for  the  corporation  to  sue  and 
be  sued].     Still,   there  is  no  inconsistency  for  public  offi-*  - 
cers  having  the  possession,  to  bring  an  action  of  trespass : 
there  can  be  no  doubt  but  that  the  Commissioners  of 
Drainage  would  have  a  right  to  do  so.     Why  therefore, 
should  the  Commissioners  of  Sewers  alone,  be  disqualified 
from  so  doing  ?    [Lord  Chief  Justice  Dallas.    The  Com- 
missioners of  a  Dock-yard  have  a  far  stronger  right  of  pos' 
session  in  it,  than  the  plaintiffs  have  in  the  dam  in  question ; 
but  no  action  has  ever  yet  been  brought  by  the  former  for 
a  removal  of  articlesJrom  such  Dock-yard].    AH  the  pro- 
perty in  Dock-yards  is  vested  in  the  Crown,  for  the  per- 
sons in  possession  are  their  servants ;  but  the  wall  in  this 
case   cannot  be  in  the  Crown,  for  it  was  constructed  de 
novo  by  die  Commissioners.    They  therefore  have  fairly  a 
possession  in  themselves,  through  the  medium  of  their 
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1818.  aervantfly  and  may  be  likened  to  the  Cdnmuasaoners  ol 
;»,.  !rp^  f  I^*^"^®*  ^  having  like  dutiea  to  perform.  Thej  re* 
""  Newcastle  Present  only  a  small  district,  and  not  the  public  at  iafige, 
and  Others  aiid  hold  their  property  in  the  wall  in  questioa  Ibr  the  be- 
nefit  of  tliose  individuals  who  are  the  proprietors  of  such 
limited  district,  and  they  are  therefore  not  only  lius- 
tees  for  the  public  property,  by  the  individual  inlaeata 
^entrusted  to  their  care,  but  are  alone  entitled  to 
this  action. 


V. 

Clark 
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'  Mr.  Seijt.  Lettif  Mr.  StQi.  Blotsei,  and  Mr.  Segt 
Taddy,  for  the  defendants  contended,  that  the  plaintiffs^  a$ 
Commtsnouers  of  Sewers,  could  only  be  consideied  as 
public  officers,  and  that  their  right  as  to  the  posacaaion  of  die 
dam  in  question,  turned  on  whether  it  were  a  wall  or  bank. 
But  even  taking  it  to  be  eidier,  tlie  distinction  drawn  by 
Callia  is  decisive  against  their  right  to  maintain  this  actioa. 
A  bank,  he  says,  is  nothing  more  dian  a  mere  raisag  a 
mound  from  the  soil ;  whereas  a  wall  is  an  artificial  eiee- 
tioo,  the  materials  of  which  are  brought  from  a  <fistaoce: 
that  the  possession  of  the  one,  is  in  the  owner  of  the  soil, 
and  i>f  the  other,  in  him  who  is  bound  to  repair  it;  bat  in 
no  case  can  it  belong  to  the  Commissioners,  as  tlicjcan 
neither  have  a  right  of  ownership,  nor  be  deemed  to  be  in 
possession,  as  tliey  are  appointed  for  the  ezecutiOB  <^  a 
partiaslar  ciuty,  to  be  discharged  in  a  particular  mode,  and 
fqr  specific  purposes,  which  would  be  rendered  ineffec- 
tual if  they  were  not  treated  solely  as  Commissioiiers. 
^Ihey  are  kept  in  that  distinct  character,  in  order  tbal  no 
qiiestipH  may  be  raised  in  regard  to  them,  and  that  they 
may  neither  be  the  subject  of  an  action,  or  be  answenrfJc 
on  a  contract,  with  persons  employed  under  them*  When 
persons  claim  to  be  paid  what  is  due  under  a  coAtract 
i|iade  with  them,  dieir  remedy  is  not  against  ihe  Commis- 
signers,  but  against  the  parties  bei^efited;  and  an  order  of 
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the  Commissioners  will  compel  such  parties  to  pay  what- 
ever maybe  due.*  Their  duties  as  trustees  are  to  make 
coDthictSy  and  enter  into  covenants  under  their  seal,  and 
instruments  in  their  own  names;  yet  they  are  not  pri<^ 
vately  responsible  in  their  own  characters.  Although  the 
Commissioners  may  have  raised  the  bank  in  question  at 
their  expence,  it  does  not  follow  that  they  can  have 
iiny  property  in  it,  for  the  moment  they  executed  their 
duty,  they  were  no  further  responsible,  excepting  as  in- 
dividual owners  of  land  in  the  levels*  They  therefore 
could  not  be  deemed  answerable  quasi  Commissioners^ 
for  the  expences  of  raising  the  wall  and  making  the 
sluice;  they  were  not  erected  ad  propria  onera  tt  C09^ 
tmgia  of  themselves,  but  the  moment  they  were  erected, 
they  became  the  property  of  those  who  were  bound  to 
maintain  them.  If  they  had  been  raised  ex  solo  et  fundo 
qtus  ex  suis  proprOs  naiuris  sunt  eadem  cum  terrd  super 
qua  adifieatttr,  the  obligation  to  repair  would  be  on  the 
owners  of  the  adj<Hning  lands ;  for  if  the  wall  was  buik  at 
ihe  expence  of  such  owners,  it  was  their  property,  add 
camfot  be  vested  in  the  Commissioners,  neither  cau  they 
have  a  possession  to  be  derived  from  ownership ;  because^ 
although  they  indirectly  paid  for  the  works,  the  money  was 
raised  out  of  the  funds  collected  from  the  owners  of  lands 
ih  the  levels.  If  it  can  be  deemed  that  this  gives  the  Com* 
missioners  a  negative  possession,  still,  it  excludes  the  only 
persons  who  can,  by  any  possibility,  have  a  right  to  the  po* 
sitive  possession.  Besides,  the  Commissioners  can  have  no 
possession,  for  they  have  a  Court  of  Record,  and  although 
it  may  not  be  considered  so  in  all  instances,  still  diey 
have  no  individual  power,  authority,  or  responsibility. 
The  case  of  Driver  v.  Simpsott  is  most  clearly  distin- 
guishable from  the  present,  as  Commissioners,  acting 
under  a  private  act  of  parliament,  cannot  stand  in  the 
aame  situattou  as  Commissioners  of  Sewers,  who  act  under 
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the  King's  CommissioB^  aiddrentd  to  them  «  ndi  Ccn* 
nissiopen.  There^  the  sunrejfor  of  the  Cmmmm 
WIS  in  the  ndindMsl  {mmssiod  of  the  slske,  lUik 
defendant  pulled  iip,  imnedialely  as  suck  imjfor  y 
put  it  down; — ^but  here,  none  of  the  Coaniaiooen 
were  present  aft  the  time  their  watt  wsi  doliofed. 
So  the  ease  of  Harrwm  v.  Parker  is  iosppBaUt, » 
there  was  not  a  seintiUa  of  possesnoa  ia  the  Coaii- 
sionsfs; — as  neither  of  the  aetswere  done  bftheaii 
their  iodividual  or  personal  capacity.  Nttther  cm  ibey 
be  compared  to  the  Corporation  of  the  rnsttyHoae, 
or  ComraisMoners  under  a  drainage  act )— bit  eteo  ik 
htter  cannot  maintain  an  action  of  trespu%  is  they  hit 
their  remedy  by  indictment,  which  is  the  ordbit;  coimt 
and  the  penalty  would  then  be  pointed  out.  b  ins  ^ 
saidy  tliat  there  can  be  no  property  withoot  oimenhf 
and  possession,  and  that  the  one  most  follow  Aeotlier; 
but  in  Rusiett  v.  The  Men  of  Devon  (a)  itwsi  *»W, 
diat  an  action  would  not  lie  by  an  indifidiiil  ipi>t  ^ 
inhabitants  of  a  county^  for  an  injury  sustsined  for  tcoail; 
bridge  being  out  of  repair.  It  might  be  there  beU, 
that  the  men  of  Deoon  were  liable  to  the  repiifi  ^^ 
bridge,  and  therefore  that  they  were  the  onl;  pa«*** 
which  a  property  in  it  existed,  for  they  were  booad  to 
repair  it ; — but  here,  the  Commissiooers  art  «H  an* 
subject  to  tSe  repairs,  and  therefore  cannot  mtJotaniu 
action,  for  they  have  not  that  if^ecies  of  ponesiiooirliicii 
would  render  them  at  all  answerable.  Theyanplj*^^ 
on  occasions  incident  to  their  puUic  duty ;  esd  if  tbej 
suffer  their  works  to  go  out  of  repur,  die  oiljitBSir 
against  them  would  be  by  indictment.  So  their  rewd;' 
this  case  is  by  indictment ;  for  the  law  makes  nt^  ^ 
public  officers  of  the  highest  descriptioD ;  for  tb^  "^ 
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ba?e  powers  of  fine  and  imprisonment,  as  well  as  several  jj^  PvK9  of 
others,  fiur  beyond  other  pdblic  bodies  of  Commissioners.  NewcA3TV>^ 
They  may  insist  on  repairs  being  done,  but  they  must  first 
take  care  to  discover  who  is  to  do  them.  They  may  com- 
pel persons  to  repair,  and  levy  rates  for  that  purpose,  on 
any  one  part,  or  on  the  whole  of  the  property,  and  when 
a  necessity  occurs,  they  may  raise  sufficient  money  to 
meet  difficulties  without  any  levy,  and  afterwards  arrange 
bow  the  burden  is  to  be  distributed,  and  if  they  have  no 
fund,  it  must  be  provided  from  the  levels. — It  has  further 
been  contended,  that  the  Commissioners  have  an  exclu- 
Bive  possession,  but  they  have  not  even  the  slightest  colour 
to  any  species  of  possession,  for  no  action  whatever  could 
be  commenced  against  them  qtutti  Commissioners.  A 
commoner  cannot  maintain  a  right  against  all  tlie  world, 
but  he  may  have  a  peculiar  right,  as  m  the  case  of  Wilson 
V.  Mackreth.  It  has,  however,  been  said,  that  here  the 
Commissioners  must  have  possession,  as  they  were  to  re- 
pair the  walls,  8cc.  and  take  as  many  carts  and  labourers 
as  should  suffice  for  the  reparations,  on  making  a  compen- 
sation for  wages,  8cc.  But  they  are  further  empowered  to 
arrest  and  take  carts,  &c.  as  is  given  in  the  conveyance  of 
military  stores.  As  to  the  wages  to  be  paid  to  the  labour- 
ers, they  are  to  be  paid  in  the  ordinary  way,  and  not  out 
of  the  pockets  of  the  Commissioners ;  for  Ca//M  say8(a), 
thaf  if  labourers  or  workmen; — as  carpenters,  masons, 
or  other  persons,  be  set  on  work,  by  the  power  of  these 
laws,  they  may  by  the  same  power  recover  their  wages 
before  the  Justices  of  Sewers;  for  the  original  cause  sprung 
out  of  the  power  of  this  commission,  and  this  is  there 
determinable,  as  incident  to  the  authority  of  that  Court."— 


(a)  Pafje  176. 


ao6 


CASES  IN  MICUA.BLMA8  TBRIT, 


1818. 


The  DuKB  of 
Nbwcastlk 
ftnd  Others 

Cl^RK 

and  Others. 


That  therefore  is  inconsistent  with   the  ConuninioiKn 
having  a  possession.    So  with  respect  to  traei(«)i  tiiej 
maj  appoint  officers  to  take  them,  leaving  die  pirtiesto 
find  their  remedy.    That  shews  that  they  oerer  Kt  i& 
their  individaal   capacity,  but    merely  by  thdr  officers 
and  ministerial  agents ;  and  the  vendors  have  their  lened; 
by  going  before  the  Court  of  Commissionen.  Thejbfe 
a  power  incident  to  their  office ;   and  diej  nay  orftf 
payment  to  be  made  to  the  parties,  but  diereisnocoone 
of  proceeding  against  the  Commissionen  themselves,  so 
af  to  make  them  personally  or  individually  rapoositk- 
Their  individual  is  completely  severed  from  their  perwtfi 
cliaractersy  for  they  are  iuvested   with  particular  pen 
for  specific  purposes.    The  provisions  in  the  37tbGeo.S. 
were  not  intended  to  invest  any  new  powen  in  the  Con- 
missioners  of  Sewers ;    but  the  proviso,  at  the  eod  of 
the  eighteenth  section,  tends  rather  to  narrow  their  poven 
than*  extend  them  further,  or  give  them  any  pover  be* 
yond  what  they  had  before.    The  act  never  intended  tbt 
there  ahould  be  any  power  in  these  Commiisiooers  to 
supersede  the  common  law   restraint.     The  ouo,  m 
first  part  of  their  duty,  was  to  preserve  the  nifis>t^ 
of  the  kii^dom.    That  is  put  forward  as  the  chief  object 
of  such  duty ;  and  any  accidental  advantage  which  vi^ 
be  derived  b  sewing  the  lands,  or  in  the  recovery  oti 
tract  of  land,  was  all  subordinate  to  that  piimtfy^''^^ 
Their  main  object,  in  this  case,  ought  to  have  been  (K 
of  keeping  open  all  parts  of  the  harbour,  and  to  tltat^^^'^ 
yiewf  and  principal  attention  ought  to  have  been  directed; 
to  say  otherwise,  is  not  only  putting  a  strange  interpreta- 
tion upon  the  terms  of  the  Commission,  but  one  directlj 
contrary  to  its  real  intent  and  meaning.    It  is  idle  to  nj^ 
that   though  the  Commissioners  of  Sewers  bad  not  tbe 
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had  no  right  to  stop  that  which  it  was  their  duty  and  main  _.    ^""^  ^ 
object  to  preserve,  yet  that  these  Commissioners  stood  Nswcast^s 
upon  a  different  footing,  and  had  those  extensive  powers,    and  Otbm. 
M*hich  admitted  the  violation  of  their  general  duty,  with-        Clark 
out  the  least  regard  to  the  navigation.     If  they  had  au-    and  O^hfrs, 
thority,  it  could  only  be  as  Commissioners,  and  not  as 
individuals,  and  if  they  ever  had  possession,  it  could  only 
be  temporary,  and  not  an  individual  possession.    Besides, 
the  statute  37  Geo.  3.  does  not  profess  to  give  the  Com- 
missioners of  Sewers  any  new  character,  right,  interest, 
or  power,  but  merely  a  joint  authority  and  interest  with 
the  Lords,  Bailiffs,  and  Jurats  of  Romney  Marsh ;  these 
powers,  therefore,  are  given  to  them  in  conjunction  withN 
other  parties  who  are  not  phintiffs  in  this  action.  Suppos-' 
ing  the  possession  of  the  property  in  the  Commissioners  to 
be  sufficient  for  the  time  being,   there  is  no  obligation  on 
the  part  of  the  Crown  to  renew  their  powers,  as  tli€  au- 
thorities reposed  in  such  Commissioners   are  now  limited 
to  ten  year?.    How,  then,  can   the  plaintiffs,  having  a 
commission   so  limited  in   point  of  time,  have  such  a 
possession  as  to  bring  an  action  to  recover  damages  for 
an  invasion  of  the  property  in  question?  They  have  a 
mere  limited  authority,  but  neither  property  nor  posses- 
sion.    Callis  says  (a),  that  "  if  a  person  cut  a  sea  bank; 
or  the  bank  of  a  river,  that  the  owner  of  the  soil,  or  a 
person  falling  in,  might  have   their  remedies; — that  the 
one  might  have  his  action  of  trespass  quare  solum  fodif, 
and  the  other,  his  action  on  the  case  against  the  digger 
of  the  cut  to  recover  his  damage  for  his  special  hurt,   and 
chat  the  offender  might  also  be  indicted  at  the  King*s  suit 
for  the  geueral  wron^  done  to  the  King's  people/'   These, 
therefore,  are  the  only  three  remedies  afforded  in  cases  of 


(rt)  Paffc  51,  UK  Bank. 


«98 


CASES  IN   lUCHABLMAS  TBRM, 


1618. 


The  DuKB  of 

Nbwcastlb 

and  Others 

e. 

Clark 

9q4  Others. 


tills  description.  There  can  be  no  pritate  actioo  imleai  there 
has  been  a  private  iqjury,  and  here  the  pkintifis  caahave 
sustained  no  such  injury; — therefore  thej  can  have  no  pro- 
perty which  can  convey  to  them  the  benefit  of  owoershqk 
If  they  can  maintain  this  action,  they  might  cqaiUy  do  so, 
against  any  person  who  walked  across  the  dam  in  ^oea* 
tion.  The  case  of  Stocks  v.  Booth  is  infinitely  stroager 
than  the  present,  as  there  the  man  bad  the  occupafion  of 
tlie  pew,  but  it  was  held  that  he  could  not  maintain  tres^ 
pass,  as  he  bad  not  the  exclusive  possession.  That  tbeidbie 
^hews  that  there  may  be  a  right  of  possesion,  and  yet 
not  such  as  to  enable  a  party  to  maintain  trespass; — ^mfailit 
the  possession  of  the  plaintifls  in  this  case  is  merdy  con- 
structive, it  has  been  further  contended  that  the  plain* 
tiffs,  in  order  to  n>aintain  this  action,  need  only  have  a  light 
of  possession ;  but  there  must  not  only  be  a  right  of  pos- 
session, but  a  possession  in  fact.  In  Plowden  (a)  it  vu 
held,  that  ''  if  land  descends  to  an  heir  at  law  before 
bis  entry,  he  may  make  a  lease ;  but  yet  that  he  shall  not 
have  an  action  of  trespass  quart  clausum  Jrtgit  before 
entry .''  But  here,  the  plaintiffs  have  not  only  no  pos- 
session, but  not  even  the  right  of  possession; — whilst, 
in  inclosure  and  drainage  acts,  a  power  of  suit  is  ezpiesilj 
given  either  to  the  Commissioners,  surveyor,  or  soaw 
other  persons  therein  particularly  named.  Besides,  if  the 
plaintiffs  can  maintain  tins  action,  all  the  Commissionen 
of  Sewers  will  be  liable  to  have  actions  brought  ^(ainst 
tlieni.  On  these  grounds,  therefore,  they  cannot  be  en- 
titled to  recover. 


Lord  Chief  Justice  Dallas. — ^This  is  an  action  of 
trespass  brought  by  the  Commissioners  of  Sewers  against 
tlie  Commissioner^  of  Rye  Harbour,  for  breaking  down  a 


(a)  142 


IN  THB  FIFTY-NINTH  YEAR  OF  6KO.  IIU 


090 


wall  or  dim,  which  was  erected  across  a  navigible  river. 
The  defendants  pleaded  that  the  wall  or  dam  in  question 
was  so  erected,  and  that  therefore  they  had  a  right,  it  being 
wroi^fiilly  erected,  to  pull  it  down.  The  replication 
stated,  not  denying  that  it  is  a  navigable  river,  that  the 
wall  or  dam  was  erected,  by  order  of  six  of  the  Conunis- 
eioners  of  Sewers,  at  a  meeting  duly  and  lawfully  held  for 
that  purpose  under  the  commission.  It  appears  therefore, 
on  the  face  of  the  pleadbgs,  that  the  act  done  by  die 
{^mtiffs  was  not  in  their  individual  character ;  but  that  it 
was  done  and  attempted  to  be  justi6ed  under  the  powers 
vested  ui  them  by  the  commission.  The  question  there* 
fore  is^  whether  an  action  of  this  description,  on  an  oc* 
casion  of  trespass,  so  as  to  injure  the  property,  can  be 
brought  by  these  plaintiffs,  for  a  mere  injury  done  to  what 
they  state  to  be  a  public  work,  erected  by  them  as  Com- 
inissioners  of  the  Sewers  ? 

I  have  attended  mosbanxiously  during  the  whole  course 
of  the  argument,  and  have,  now  to  remark,  that  from  the 
time  of  Henry  the  Eighth,  and  at  all  times  before,  there 
have  been  no  instances  referred  to,  which  tend  to  shew  that 
any  action  of  this  description  has  ever  been  brought; 
though  the  occasion  for  bringing  such  an  action  must  fre- 
quently have  occurred ;  and  the  argument  of  negative 
usage,  as  applicable  to  this  case,  if  not  decisive,  is  ex- 
tremely strong. 

In  an  action  of  trespass,  brought  for  taking  a  vessel  at 
sea  as  a  prize  (a);— on  the  consideration  whether  such  an 
action  would  lie,  Mr.  Justice  Aihhunt  and  Mr.  Justice 
Sutler  both  observed,  that  inasmuch  as  there  never  had 
been  an  action  brought  in  a  case  of  such  a  description — a 
case  which  must  frequently  have  occurred,  if  such  an  action 
would  lie ;  goes  strongly  to  shew  that  the  general  notion 
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of  these  learned  Judges  was,  that  no  such  action  could  be 
maintained.  There  is  no  instance  hitherto,  of  an  action  of 
this  description ;  and  the  question  now  arises  for  the  first 
time^  whether  such  action  can  be  supported  or  not,  which 
is  in  form  an  action  of  trespass  ?  It  is  not  necesary  Co 
go  into  a  minute  distinction  in  this  case  between  actual  and 
constructive  po88ession.»-It  must  be  admitted  that  the 
Commissioners  of  Sewers  had,  if  any,  an-  actual  posses- 
Mon ;  at  least  it  has  been  so  contended  ;  and  it  has  been 
also  admitted,  that  for  the  purpose  of  raising  this  qucstioD, 
the  defendants  were  wrong-doers.  It  b  quite  dear  that 
the  lawful, .  or  the  actual  possession,  is  sufficient  to  ground 
an  action  as  against  a  wrong*doer ;  for  he  who  commits  a 
trespass  upon  the  possession  of  another,  beii^  himself  s 
wrong-doer,  has  no  right  to  put  the  o^her  party  to  the 
proof  of  title.  Common  sense  must  shew,  that  in  such  a 
case,  possession  is  primd  facie  evidence  of  title.  It  must 
therefore  be  taken  here,  that  the  defendants  were  wrong- 
doers; which  leads  me  to  the  general  consideration; — 
whether  or  not  the  plaintiffs  had  such  an  actual  or  con- 
structive possession  as  would  enable  tfiem  as  against 
wrong*doers  to  bring  an  action  of  this  description. 

In  the  first  place,  that  depends  on  the  character  witb 
which  the  parties  are  invested ;  and,  secondly,  in  the  con- 
sideration of  that  character  with  relation  to  the  thing  done. 
It  has  not  been  contended  that  there  has  been  any  injuir 
to  them  as  individuals ;  or  that  they  had  any  property  of 
any  description  as  such,  over  the  works  i^hich  constitute 
the  subject-matter  of  the  injury.  But  it  has  been  con- 
tended merely  and  simply,  that  in  the  case  of  a  public 
work  of  this  description ;— which  they  employed  persons 
to  erect  and  superintend,  if  any  injury  is  done  to  such 
work,  they  have  a  right  to  bring  this  action,  and  recover 
damages  by  a  verdict,  as  in  the  case  of  an  injury  done  to 
them. 
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ill  the  first  place,  in  what  character  do  the  plaintiffs        .I^IP* 
«tand?    They  stand  in  the  character  of  Commissioners  of  j^^  Duke  of 
Sewers,  a  character  created  under  a  particular  commission,    Newcastle 
nrhich  commission  is  given  in  consequence  of  an  act  of     ^^^  Others 
Parliament,  delegating  to  them  particular  powers.    It  has         Clark 
been  said,  and  I  take  it  for  granted,  and  I  suppose  from     and  Qthers. 
authority,  that  these  Commissioners  are  nominated  by  the 
power  of  the  Crown,  from  whom  they  derive  their  origins^l 
source.    Thera  is  no  doubt,  whatever,  that  before  th^ 
commission,  all  the  powers  given  to  the  Commissioners 
were  vested  in  the  Crown,  as  far  as  these  powers  are  in- 
cident to,  and  necessary  to  the  defence  of  the  realm.    To 
shew  this,  it  will  be  sufficient  to  state  the  recital  of  the 
.commission  in  the   statute  (a),  viz.  "  We  therefore,  for 
•that  by  reason  of  our  dignity,  and  prerogative  royal,  we 
he  bounden  to  provide  for  the  safety  and  preservation  of 
our  realm  ofEnglandp  willii^  that  speedy  remedy  be  had 
in  the  premises,  have  assigned  you,  and  six  Jf  you,  to  be 
cur  Justices,  Sec/'    And  it  then  enumerates  the  things  to 
be  done  by  l^ie  Commissioners.    Antecedently  to  the  com* 
mission,  the  general  powers  given  by  it  were  undoubtedly 
.vested  in  the  Crown.    The  statute  also  recites  (b)  the  ne- 
4cessary  want  of  speedy  remedy  in  cases  of  this  description ; 
and  then  it  is  recited,  that  in  consequence  of  the  want  of 
such  powers,  it  might  be  proper  to  issue  commissions  of 
sewers,  ill  order  to  preveu^  any  delay  in  the  redress  and 
i^medy  of  grievances,      llien  follows  the  form  of  the 
.commission  itself  in  the  statute  (c) ;  by  which  those  who 
act  under  it  as  Commissioners,  are  clothed  with  a  particular 
character,  and  with  all  that  belongs  to  that  character  under 
the   special  powers  which  they  are  to  exercise,      llien 
follows  what  things  the  Commissioners  are  authorised  to 


(a)  23  Hen,  8.  c.  5.  sect,  3. {b)  Sect.  1. (c)  Sect. 
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do(«):  thtt  IS)  to  do  aU  tkit  k  acoemfyfor< 
the  land  agaioit  the  tea,  as  nail  as  aD  tint  nay  1 
raqniiite  for  draiiiiBg  the  hnids.  It  theo  ] 
are  their  maiii  dodeS|  and  among  them  ihej  aie  < 
to  **  arrest  and  take  as  asany  caru,  hofacs,  ozeo^  bcaits,aiMl 
other  initniments  as  maybe  necessary ;  and  as  aaaay  «9rk* 
men  and  Uboorers,  as  for  the  said  works  and  ie|wi<iBMB 
shall  SttfGce,  paying  for  the  same  competent  wages,  mkmj^ 
and  stipend,  in  that  behalf;  and  also  to  take  such  anl  ai 
many  trees,  woods,  underwoods,  fcc.  as  for  dm  smd  woriB 
shonld  be  sufficient."  In  short,  whatever  was  mti— ij 
and  proper  to  construct  works  for  the  purpose  of  makiis 
defence  against  the  sea,  or  for  draining  the  inhnd  oowHiy. 
It  idso  describes  who  are  the  pers6ns  to  be  contributory  to 
the  charges.  It  Anther  appomts  baflifi,  eoUecton,  sm- 
veyors  and  other  inferior  officers.  There  is  also  a  power 
of  distraining  for  the  arrears  of  (be  money  assessed;  sod 
then  a  particular  power  to  tdke  and  employ  workmen  sad 
timber,  and  other  necessaries  'required  by  diem ;  then  fel- 
lows the  awarding  of  writs  and  precepts  to  sberifis,  bailiSi» 
and  others ;  then  a  power  to  compel  others  to  obey  iktk 
orders ;  then  a  command  to  the  sheriffii  to  return  bcfere 
the  Commissioners  such  jurors  as  shall  be  expedient  fer 
inquiry ;  then  what  officers  shall  be  attendant  on  the  Cmi- 
missioners;  and  then  follows  the  oath  of  the  Cobsbub- 
sioners  themselves,  by  which  they  bind  themselves  to  dit 
faithful  execution  of  their  duty.  It  is  necessary  partica* 
larly  to  consider  the  terms  of  that  oath,  which  is  diis^  t«& 
'<  Ye  shall  swear  that  you,  to  your  cunnings  wit,  and 
power,  jihall  truly  and  indifierendy  execute  the  aatlmitj 
to  you  given  by  this  commission  of  sewers^  without  mj 
favour,  affection,  corruption,  dread,  or  malice,  to  be  borat 


(a)  SevHoH  3. 
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la  •nynanner  of  penon  or  penoms  and,  as  the  case  1818. 
shall  rsquire,  ye  shall  conssnt  and  endeavour  yourself  for  f|«|^  Duke  of 
your  part,  to  the  best  of  your  knowledge  and  power,  to  Nbwcastlr 
'the  making  sudi  wholesouie,  just,  equal,  and  in^ffefent 
laws  and  ordmaooes  as  shall  be  made  and  devised  by  the 
roost  discreet  and  indifferent  number  of  yotir  fellows, 
being  in  oommissioB  with  you,  for  the  due  redress,  le* 
formationi  and  amendment  of  all  and  emy  such  things 
as  are  contained  and  specified  in  the  said  commission ;  and 
the  same  laws  aud  onKnances  to  your  cunning,  wit,  and 
power,  cause  to  be  put  in  due  execution,  without  favour, 
meed,  <bead,  malice,  or  affection,  as  God  you  help  and 
all  ssiDts.'' — It  is,  therefor^  not  only  ftom  the  form  and 
construction  of  the  commission  itself,  but  by  the  oath 
whidi  diey  are  to  take,  that  the  Commissioners  are  fiiith* 
fully  to  execute  die  authority  which  is  given  to  them.  It 
was  not  ttttesded  in  the  exercise  of  that  authority,  having 
erected  works,  and  these  works  having  been  pulled  down, 
that  they  should  be  entitled  to  bring  an  action  like  the 
present  It  appears  clearly  to  me,  that  the  power  and 
authority  to  be  exercised  by  them  on  behAlf  of  the  public, 
Tests  in  them  neither  a  property  nor  a  possession,  which, 
as  a  property  or  possession,  can  be  taken  as  sufficient  to 
noamtam  an  action  of  trespass.  It  has  been  admitted,  in 
the  argument,  that  if  the  erection  be  a  bank,  the  injury 
is  to  Ifae  owner  of  the  soil :  but  it  has  been  contended, 
that  the  property  in  question  is  not  a  bank  bat  a  wall  ;* 
th«i  hiDW  is  it  in  the  case  of  a  wsU,  as  distinguished  from 
the  case  of  a  bank  ?  A  wall  is  composed  of  materials 
which  do  not  form  part  of  the  soil,  but  which  are  brought 
from  a  distance,  more  or  less,  and  put  on  the  soil.  Ttiere* 
fore,  in  case  it  be  a  wall,  and  not  a  bank ; — ^for  if  it  were 
a  bank,  then  the  property  in  it  b  not  in  the  Commis- 
sioners under  the  commission,  but  in  the  owner  of  die  ad- 
joining land,  he  being  bound  to  repair  it;  but  if  it  is  a 
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1818.  wslly  and  not  a  bank  then  it  is  the  property  of  tiic  ovnur 
The^DuKB  of  ^'  ^  l^fE^,  who  are  also  bound  to  repair  it;  Aerefore, 
there  is  not  any  thing,  in  sabstance,  from  tk  bcgmniif 
to  the  end  of  the  commissbn,  by  whidi  it  appcm  tkit  die 
property,  for  any  purpose,  is  vested  in  the  CooauBOoen 
themselves. 

It  has  been  said,  that  the  Comnisaonen  hsfeapoier 
to  take  trees,  timber,  and  other  things  belonging  touy 
person,  for  the  necessary  purposes  of  constmcting  and  re- 
pairing their  works ;  but  in  such  cases  the  expcnce  is  ixvoe 
by  those  who  are  liable.  If  the  Commissioaen  caone 
in  the  character  of  plaintiffs,  they  may  be  sued  in  Ibe  cb- 
racter  of  defendants.  What  is  provided  in  n  ctie  wherr 
timber  is  taken  i  If  the  Commissioners  take  tiokr  b^ 
longing  to  any  persons,  in  order  to  construct  worb  of  any 
description  upon  the  laud  of  another,  the  owner  of  tbe 
timber  is  not  to  proceed  against  the  Commisaionen;  birt 
he  must  proceed  before  them  in  Court  fortbeporpoieof 
obtaining  his  demand  for  the  value  of  the  timber.  Its 
by  that  mode  alone,  that  he  is  to  have  tbe  price  givn  to 
him;  but  the  price  is  not  given  by  the Commiiiiosen in- 
dividually, but  given  before  them  as  a  Court  of  Rccoftl, 
in  which  they  are  bound  to  act.  As  sucb,  the  ovoer 
of  the  timber,  or  the  owner  of  the  soil,  rccwen» 
damages  by  a  decree  of  the  Commissioners,  and  esfrmj 
by  their  decree,  they  being  tbe  persons  having  tbe  pov^r 
of  finally  settling  in  all  cases.  But  it  has  been  fintberfltf 
that  tbe  Commissbners  have  the  power  to  employ  «wk' 
me^n  and  labourers ;— still,  if  they  have  these  powers^  K 
is  not  their  money  which  is  paid  for  what  is  dose.  ^1 
are  to  be  satisfied  by  the  Commissioners,  and  are  to  pro- 
ceed in  Courts  of  the  Commissioners  before  tbeoi^  n 
order  to  recover  that  which  is  due  for  die  Work  andlaboof 
which  they  were  hired  to  do:  therefore,  in  uocsic,  »» 
claim  to  be  made  upon  ihem  with  respect  to  work,Iaboofr 
or  timber.     In  every  instance,  a  plaintiff  hss  to  proc« 
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ill  their  Court  to  recover  before  them.  If  there  be  in 
some  one  or  more  cases,  a  power  and  authority  to  be  ex- 
i&rcised  on  the  part  of  the  public,  those  powers  ar^  not 
given  the  Commissioners  as  individoals;  as  Commissi* 
oners  they  can  do  no  act  to  shew  an  exclusive,  or  any 
possession  of  any  description  whatever.  They  have  no 
right  to  stand  forward  in  the  character  of  individuals,  nor 
commence  an  action  in  tliat  character.  I  think,  there- 
fore, that  in  this  case  there  must  be  a  nonsuit. 
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Mr.  Justice  Park.^ — I  should  have  been  contented  to 
have  simply  expressed  my  concurrence  in  the  opinion, 
which  my  Lord  Chief  Justice  has  given,  had  it  not  been 
for  the  great  importance  of  this  question  to  the  public,  as. 
appears  from  the  manner  in  which  this  cause  has  been 
carried  on.  That,  and  the  magnitude  of  the  subject, 
perhaps,  require  me  to  say,  upon  this  occasion,  more  than 
I  otherwise  should  have  done. — ^This  is  an  action  certainly 
of  a  novel  kind,  and  it  is  quite  impossible,  if  it  be  well 
founded,  that  some  authority  for  it  should  not  have  been 
discovered ;  but  no  such  authority  appears  to  have  been 
found.  In  short,  it  is  quite  impossible  for  any  decided 
case  to  have  sanctioned  it.  I  tliink,  if  any  one  considers 
ibe  terms  of  the  £3  Hen.  8,  on  which  the  commission  is 
founded,  and  the  powers  granted  to  the  Commissioners 
under  that  act,  and  then  refers  to  that  very  learned  read- 
ing (a),  which  is  regarded  as  an  authority  in  fVestminiter 
Hall,  he  must  be  satisfied  from  every  passage  in  that' 
in'ork,  that  no  such  action  as  the  present  can  be  main- 
tained. The  commission  itself  undoubtedly  contains 
many  powers,  and  a  considerable  authority  is  thereby 
given  to  the  Commissioners,  but  every  one  must  consider 


(a)  Callis  on  Sewers, 
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that  in  no  part  of  it,  is  k  stated^  tfittt  there  is  an;  sort  of 
ownership,  or  anj  possession  or  property  in  die  works 
which  they  nay  have  to  supeiintend  and  control.  TW 
comniission  at  large  cootuns  ahnost  every  thing  that  csa 
occur  upon  such  a  subject.  It  constituted  the  Cooms* 
sioners  a  Courts  and  gave  Ihem  every  power  incidsat  to 
and  commensurate  wkh  a  Court  of  Oyer  and  Temaaer^ 
They  may  compel  obedience  to  their  orders*  Tb^  msy 
command  the  sheriffs,  by  their  mandatory  writs,  to  swa- 
mon  a  jury  of  twelve  men  for  the  purpose  of  cnquinr. 
They  are  enabled  to  appoint  ministerial  and  other  oficen. 
They  may  nominate  a  collector  for  the  purpose  of  cdlect- 
ing  money,  and  proper  officers  for  hearing  and  taking 
an  account  of  receipts  and  payments.  It  is  not  the 
Commissioners  themselves  who  act  'ministertaUy,  %ni\  die 
officers  they  appoint;  but  still  the  commission  gives  them 
every  power  that  can  in  any  way  be  conceived  necesiary 
upon  such  a  subject,  in  which  the  public  at  huge  are  so 
materially  interested.  The  Commissioners  too  can  com- 
pel persons  to  obey  their  orders ;  they  may  command  at- 
tendances ;  they  are  to  arrest  all  waggons,  &c. ;  but  the 
charges  are  to  be  paid,  not  by  the  Coaumssioners,  hat 
by  such  rates  as  they,  by  their  ordinance,  diall  decree^ 
still  treating  them  as  a  Court  of  Record.  The  pass^e 
cited  by  my  Brother  Best,  from  CalUs,  strikes  me  as  alssoit 
decisive  of  the  whole  case  as  against  the  argument  Cor 
which  it  was  quoted.  CallU  draws  a  distinctioa  between 
a  wall  and  'a  bank;  on  the  latter  the  ownership  is  not 
doubtful,  but  of  a  wall  it  is ;  for  aa  it  is  not  the  property 
of  the  owner  of  the  adjoining,  land,  it  has  been  aigned 
that  it  must  be  the  property  of  the  Commissioners.  Ce/* 
/is  says,  '<  A  wall  doth  differ  in  point  of  ownership  firaoi 
a  bank,  Jirsi,  in  respect  to  the  materials  the  same  is  made 
of;  for  a  bank  is  made  ex  solo,  i^c. ;  but  so  is  not  a  wall, 
for  it  is  an  artificial  edifice,  not  of  the  materals  arising 
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out  of  the  place  where  it  staodetb,  but  which  be  brought 
•nd  bttili  there  ad  propria  onera  et  tadagia  partis  f*  (but 
that  canuot  a|>ply  to  the  ComniiasioDera,  for  the  wall  was 
not  erected  at  their  coet) — *'  so  that  the  owueidiip  and  pro* 
petty  of  a  waU  doth'appertain  to  him  who  is  bound  to  repair 
the  saoie^  though  his  groond  lie  not  next  thereto ;  but  of  a 
bank,  the  property  and  o wnerriiip  is  his,  whose  grounds  ad* 
join  thereto.*'«*BesideSy  the  Commissbners  are  not  bound 
to  repair  the  wdl  in  question ;  thej  are  merely  to  order  it 
to  be  repaired;  but  the  party  bound  to  repair  must  pay  the 
expeoee  of  the  reparations.  This  certainly  shews  the  pro* 
perty  of  a  bank  to  be  in  the  owner  of  the  adjoining  land,  but 
the  property  of  a  wall  is  in  him  who  is  bound  to  repair  i^ 
and  not  the  Commissioners.  But  I  do  not  rely  on  that 
passage  in  Ca/&>  only;  the  Commissioners  themselves  art 
not  liable,  but  they  are  to  make  an  order  upon  those  who 
are  so;  that  is  entirely  a  subsequent  part  of  their  diity^ 
but  as  to  possession,  there  is  no  mention  of  it  whatever. 
In  Callis  (a)  it  is  said,  that  **  The  ownership  of  a  bank, 
Mrall,  or  other  defence,  is  a  sufficient  warrant  to  impose 
the  charge  of  the  repairs  thereof  upon  him,  without  being 
tied  thereto  by  prescription ;  and  it  stands  with  reason  that 
every  man  should  be  bound  to  repair  his  own ;  and  die 
consideration  is  also  m&mg,  for  that  his  grounds  which 
lie  nearest  the  waters  are  soonest  subject  to  drowning,  and 
if  any  inerease  be  upon  die  small  rivers,  it  falls  to  his 
share."  The  ownership  of  atiank  or  wall  then  is  not  in 
the  Commissioners;  they  are  to  impose  a  charge  for 
the  repairs,  but  they  are  not  to  impose  a  charge  upon 
themselves.  It  is  quite  manifest,  therefore,  that  they 
cannot  have  the  possession.  So  Callis,  on  shewing  that 
if  the  Commissioners  think  it  necessary  for  the  purpose 
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6f  the  workf,  that  certain  thmga  should  be  |;oit,  and  that  trm 
should  be  taken,  says  (a),  that  **  die;  nuqr  appoint  die  efli- 
cers  to  take  so  many  trees  of  J.  5.  at  anch  a  priceyand  that 
J.  S.  hath  remedy  to  come  by  his  monies  in  tUa  Govt;' 
that  is,  the  Court  of  the  CommissioneTS  of  Sewers. 
Can,  therefore,  the  Commissioners,  as  Juices  of  that 
Court,  decide  their  own  cause?  They  alone  are  to  decide 
and  gif  e  a  remedy  to  the  party  for  the  trees  admitiri  to 
be  taken  under  their  authority,  or  at  least  by  nrtue  of 
their  authority ;  for  they  themselfes  act  as  Jodges.  So 
also,  it  is  pomted  out  what  the  labourers  are  to  do ;  that 
is  provided  for  expressly  iu  the  passage  which  follows; 
the  labourers  and  workmen  are  to  recover  their  wtigcB,  not 
of  the  Commissioners,  but  before  the  ConwiHtsinoers  of 
Sewers.  Therefore,  in  order  to  save  the  expeoceoC  pro- 
ceedings at  law,  parties  are  enabled  to  sue  in  that  Court 
before  the  Commissioners  of  Sewers,  who  may  give  im- 
mediate remedy.  There  is  another  passi^  in  Cailu  {b\ 
which  is  extremely  strong ;  for  it  shews,  that  if  new  sluices 
are  to  be  erected,  they  are  not  to  be  erected  by  the 
Commissioners,  but  by  those  owners  of  the  lerds  who 
take  the  bene&t  of  them,  and  taking  such  benefit  are  boaod 
to  repair  and  maintain  them ;  and  therefore  the  propeily 
roust  be  in  them.  It  merely  remains  for  me  to  notice  ike 
37  Geo..  3,  which  has  been  so  much  relied  on  ia  the 
course  of  the  argument ;  but  it  seems  to  me  that  the  par- 
ties cannot  at  all  entrench  themselves  within  the  e^gfatoendi 
section  of  that  statute,  which  may  be  described  as  an  act 
for  the  preservation  of  th.e  harbour  of  Rye,  m  which  the 
legislature  .chose  to  give  to  the  Lurda,  Bailib,  and 
Jurats  of  Romney  Marsh,  certain  powers,  and  it  gave 
them .  those  powers,  joining  them  .with    the  Coomus- 


(a)  Page  176.- 


'(b)  Page  as. 
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Moners  of  Sewen.    But  oothbg  in  that  statute  leases  the         1818. 

powers  of  the  Commissioners  of  Sewers,  it  merely  gives   i<||^^d!^k  ^ 

to  the  Lords,  Bailiflb,  and  Jurats  of  Romney  Marsh,  a    Kewcastlk 

similar  jurisdiction.    But  still,  so  anxious  was  the  legis*     •»*  Others 

latnre  to  provide  against  any  thing  that  might  happen,  that        Clark 

die  act  expressly  provides  that  nodiing  tberem  contained     and  Others. 

shall  lessen  or  prejudice  the  general  authority  of  the  Com- 

missionerB  of  Sewers.    The  act  was  not  framed  for  giving 

them  any  greater  authority ;  but  it  was  so  framed  that  a 

much  greater  authority  should  be  given  to  the  Lords, 

Bailiffs,  and  Jurats  of  ^mn^  MarsA,  than  they  before 

had,  in  case  of  the  lands  bemg  endangered.    Under  all  the 

circumstances  of  the  case,  therefore,  there  is  no  foundation 

for  supposing  that  an  action  of  this  description  can  be 

maintained;   and  I  think  what   has    been  adduced  in 

argument  for  the  plaintiffs,  u  highly  dangerous  to  their 

own  interests.    The  legislature  never  contemplated  that 

die^CommissipQers  of  Sewers  should  have  any  other  au-> 

thority  than  that  of  guarding  the  public  against  mjuries ; 

and  if  any  iqjury  arose  from  the  cutting  down  the  dam  io 

question,  the  remedy  must  be  by  indictment  in  the  name 

of  the  King,  and  not  by  an  action  as  individuals,  for  the 

wrong  done.    Such*  a  course  would  have  afforded  the  op« 

portunity  of  administering  justice,  by  keeping  the  fine 

over  the  head  of  the  party  till  the  damages  were  duly 

repaired.    Under  tiiese  circumstances,  I  am  of  opmioa 

that  tills  verdict  cannot  stand. 

Mr.  Justice  BuRROUon.-n-The  question  in  this  case 
is  raised  on  the  general  issue,  because  no  other  arises  by 
the  subsequent  pleadiq^s.  Therefore,  the  plaintiffs  must 
have  the  possession,  or  they  cannot  maintain  the  present 
action.  It  is  unnecessary  to  consider  whether  Com- 
missiooers  of  Inclosure  act  ministerially  or  not.  In  many 
acts,  these  Commissioners  interfere  personally,  aod  several 

S  AS 
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181ft.         things  are  carried  on  under  flieir  immefiate  directiofl ; 
^-"^^         and  a  question  in  such  cases  may  be  nosed,  vlieAcr 
NB^Asra   ^y  ™y  "^^  ***^®  •  constructive    possession;  bi*  tbt 
^and  OUiers     is  not  now  to  be  decided:  such  a  qnestion  cao  nefct 
«^-  be  made  a  part  of  Ac  present  case.    Tliat  of  Dricer 

and  Others.    ^*  Siifqaon  was  so  very  peculiar  in   its  priodiAes  and 
nature,  and  depended  so  entirely  on  particular  eauun- 
stances,  that  the  gentleman  who  took  the  note  of  it,  did 
not  think  it  worth  reporting,  and  besides,  it  has  no  bearag 
whatever  on  the  present  question.  My  Lord  Quef  Jotice 
Ims  truly  observed,  that  as  there  has  been  no  instance  of 
such  an  action,  it  was  a  strong  presumption,  under  die 
circumstances  of  this  case,  that  no  such  actioo  ooold  be 
maintained.    An  act  of  parliament  was  made  in  the  year 
1531,  previous  to  which,  the  Commissioners  of  Sewei^ 
held  a  commission  of  oyer  and  terminer,  whidi  eiisfied 
from  till  times.    In  this  case,  whether  the  defendants  are 
wrong-doers  or  not,  is  not  the  question ;  but  gainst  whom 
are  they  wrong-doers  i    Are  they  wrong-doers  againrt  die 
plaintiflfs  ?    They  cannot  be  so  deemed,  unless  the  pUn- 
tiifs  can  be  said  to  be  personally  in  possesion,  or  have 
a  right  to  the  property,  in  respect  of  which  possenion 
follows;  or  ihey  cannot  maintain  this  action.    Th^  miist 
either  have  the  actual  possession,  or  die  general  propertf 
which  brings  possession  to  them.    The  COmmissieoen 
are  never  seen  as  individuals;  they  never  act  as  sodi; 
they  are  persons  holding  a  Court  of  Record ;  they  act  bj 
their  servants ;  they  are  never  seen  individually ;  sod  all 
they  do,  is  done  under  the  sanction  of  their  Court  By  the 
statute  under  which,  they  are  constituted  CommiasioQers, 
they  are  denominated  as  the  Kiqg's  Jifstices ;  that  diews 
most  clearly  the  high  nature  of  the  commission.     The 
business  of  the  Court  is  to  be  settled  by  six  of  the  Cod- 
missionersy  three  of  whom  must  be  of  the  quorum.    Hiey 
are  consequently  Justices,   and  are  to  do  .those  things 
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which  are  pointed  out ;  but  still  with  reference  to  a 
Court  of  oyer  -and  terminer,  existii^  at  all  times.  How 
are  they  to  put  the  commission  into  execution  ?  What 
acta  are  they  to  perform  ? — ^They  are  to  survey  the  things 
under  th^  care ;  but  if  they  do  survey,  when  they  return 
from  such  survey,  their  proceedings  are  taken  by  the  Com- 
missioners as  a  Court.  If  they  do  not  survey,  they  are 
to  enquire  by  the  oaths  of  honest  and  lawful  men,  who 
are  to  present  before  the  Court  what  thin^  are  necessaiy 
to  be  done.  Then  the  Commissioners  are  to  make  a  de- 
cree and  issue  their  orders,  which  they  are  authorised  to 
carry  into  e£Fect,  by  their  keepers,  bailiffs,  expenditors, 
and  other  officers,  as  ministers.  .  They  have  duties  as- 
signed to  them ;  but  for  what  purpose  i  For  the  safety, 
conservation,  reparation  and  reformation  of  the  premises; 
all,  therefore,  that  is  to  be  done,  b  done  by  the  means  of 
the  persons  appointed  by  the  Commissioners,  who  are  to 
hear  the  accounts  of  the  collectors  or  other  officers  as  to 
receipts  and  payments ; — ^all  this  shews  that  in  their  admi- 
nistration, the  Commissioners  themselves  have  the  power 
of  a  Court  of  Justice,  and  that  they  carry  their  decrees 
into  effect  by  means  of  their  officers.  It  would  be  a  great 
anomaly  in  the  law,  if  an  action  could  be  brought  by 
an  individual  against  a  Judge  of  a  Court  of  Record,  for 
any  thing  done  by  him  in  a  judicial  capacity.  The  case 
of  Miller  v.  Seare  (a)  is  within  my  recollection,  which 
was  an  action  brought  against  Commissioners  of  Bank- 
rupts. There  a  distinction  was  made  as  to  Judges,  that 
generally  and  morally  speaking,  Coinmissioners  of  Bank- 
rupts, having  a  ministerial  authority,  did  not  form  a  Court 
of  Record.  Various  distiiictions  had  been  previously  drawn 
on  the  subject,  but  that  case  put  all  questions  to  rest. 
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But  it  has  been  argued  in  this  case,  that  tbe pUmtifiire 
only  Commissioiiers  of  a  particular  district  Biitmik 
statute  23  Hen.  8.  it  is  said,  that  by  reason  of  tk  oot- 
rageous  flowing  of  the  sea,  it  was  necessaiy  tlut  Comnui- 
sioners  of  Sewers  should  be  directed  from  time  to  time » 
all  parts  of  the  realm*    Tley  were  not  to  becoMto 
any  particular  district ;  tbe  commissions  sre  ianied  becsise 
there  b  found  great  need  of  them,  to  profide  aguttttke 
eruptions  of  the  sea,  by  means  of  which  the  kw  lull 
are  destroyed.    Beyond  all  doubt,  therefore,  tbaeCoah 
missioners  are  infested  with  a  great  public  sotliority;  they 
are  to  be  named,  not  in  the  ordinary  way,  uideru  incla* 
sure  ac^  but  by  the  Lord  Chancellor  sndLoidTn^ 
surer  of  England,  and  the  two  Chief  Justioei  far  the  bme 
being,  or  by  three  of  them,  whereof  theLoridsDcdlor 
is  to  be  one.  .  Under  these  circumstances,  emit  be  con- 
tended that  the  plaintiffs  as  Commissioner!  hive  the  pos- 
session of  the  works  in  question?  There  is  so  pitteDce 
for  supposing  that  they  can  have  such  apossesaosuvil 
enable  diem  to  maintain  this  action,    llieytie  not  n  t 
capacity  to  have  the  possession,  as  they  fonn  aCout  of 
Record.    To  what  end  should  they  have  tbe  ponenoo, 
when  every  diing  they  do  is  through  the  median  of  ibK 
whom  they  appomt  ?    From  the  words  of  the  stitult 
as  Hen.  8,  I  have  not  the  least  doubt  upon  the  qoestno; 
but  am  clearly  of  opinion,  that  this  action  cssBork 
maintained. 

Rule  absolute  for  a  DODfli^ 
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Ames  and  Others  r.  Millwaro.  Friday, 

Nov.  27th. 

This  was  an  action  on  the  case,  for  a  fraudulent  repre-  An  action  on 

seotation  made  by  die  defendant  to  the  plaintiffs,  o^  the  ^^  ^^^(^\ 

circumstances  of  one  Bate,  which  was  referred  by  the  representation 

consent  of  all  parties  to  an  arbitrator,  who,  after  stating  of  the  curcnm- 

the  facts  of  the  case,  found  that  the  defendant,  knowing  ^°^ft^  ^ 

the  object  of  the  inquiries  made  of  him  on  the  part  pf  an  arbitrator, 

the  plaintiffs,  took  upon  himself  to  answer,  but  omitted  to  ^^  /^^^ 

state  the  material  facts  of  certain  debts  which  Bate  owed  fendant  had 

him,  and  that  he  held  Bates  warrant  of  attorney  for  «£250,  omitted  to  state 

wherefore  the  defendant  did  not  gife  a  fair  representation      }^  ^d  hu 

of  what  he  knew  concerning  Batiks  credit,  and  which  facts,  which  J.  S. 

if  they  had  been  stated  to  the  plaintiffs,  would  have  given  owed  him ; 

a  different  colour  to  the  transaction ; — that  in  what  the  defendant  did 

defendant  did  say,  he  (the  arbitrator)  thought  he  meant  not  not  give  a  fair 

to  hold  out  any  inducement  to  the  plaintiffs  to  trust  Bate,  roprcwnjation 

but  to  confine  his  information  to  the  questions  asked,  and  j^new  concern- 

inasmuch  as  he  said  concerning  JBa/e,  ''  He  pays  me  very  ing  the  credit  of 

well,"  he  spoke  truth  with  reference  to  a  particular  agree-  .  *   lTIJ*  .^iJ 

ment  between  himself  and  Bate,  but  as  he  never  disclosed  he  did  not 

the  terms  of  their  dealii^s,  and  the  security  he  had,  he  ^^^  ^o  hold 

thereby  misled  the  plaintiffs,  and  created  in  them  a  false  ^^^^  ^^  ^^ 

confidence  in  the  circumstances  of  Bate. — He  acquitted  plaintiff  to 

the  defendant  of  all  collusion  with  Bate,  and  of  all  pre-  ^"*f^  •^-  ^; — , 

and  acquitted 
meditated  fraud,  with  a  view  to  benefit  himself  at  the  the  de^ndant 

plaintiffs^  expence,  by  subjecting  their  good^  to  his  execu-  of  all  ooUasion 

with  J.  S.  and 
of  all  premedi- 
tated fraud,  with  a  view  to  benefit  himself  at  the  plaintiffs'  expence,  and  of 
any  intention,  at  the  time  of  making  the  representation,  of  withdrawing  hb 
credit  from  J.  S.  and  awarded  in  favour  of  the  plaintiff: — Held,  that  such 
award  was  bad,  as  the  arbitrator  had,  in  substance,  acquitted  the  defendant 
of  9aiy  fraud,  or  intention  to  deceive  the  plaintiff,  without  wliich  such  action 
could  not  be  supported. 
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Uon;  and  he  acquitted  him  of  anjintenlioo,  at  the  tae 
of  making  the  representiition,  of  wididniwing  his  craik 
from  Bate,  but  that  he  (the  arbitrator)  was  compelled^ 
from  the  authorities  of  Pasley  ?.  Freeman  {a),  Ht^cnft  ▼, 
Creasjf^b),  Eyre  ?.  Duns/ord  (c),  and  T^^  ?.  Lee(d), 
to  decide  in  this  case,  that  the  knowledge  of  the  UAood 
of  the  thing  asserted  was  fraud  and  deceit,  and  tbt  the 
assertion  of  the  defendant  diat  Bate  paid  him  rerj  vd, 
was  not  true  in  the  obvious  sense  of  tlie  words ; — that  the 
defendant  was  botmd,  if  he  answered  at  all,  to  state  all  be 
knew,  and  thkt  he  omitted  to  disclose  important  coaioh 
stances  directly  within  his  own  knowledge ;  and  tbst  die 
suppression  of  hcis  of  such  different  import,  and  so  ma- 
teriai  as  those  whicli  the  defendant  did  not  draose  to  cooh 
municate,  was  equally  evidence  of  fraud  and  deceit 
And  he  awarded,  that  the  plaintifis  had,  by  reason  of 
such  representation,  sustained  damage  to  the  amount  of 
£50.  IBs.  which  he  ordered  should  be  paid  to  them  hj 
the  defendant,  on  a  certain  day  in  the  award  mentioned. 

Mr.  Serjt.  Ccp/ey,  on  a  former  day  in  this  Terai,  ob- 
tained a  rule  nisi,  that  this  award  should  be  set  aside,  cm 
the  ground  that  the  arbitrator  had,  on  the  fiice  of  it,  mi^ 
taken  the  law  of  the  cases  he  had  referred  to  ;-^.and  dnt, 
having  in  substance  acquitted  the  defendant  of  any  diicd 
fraud  or  intention  to  deceive  the  phintifis,  they  could  oot, 
Under  the  circumstances,  maintain  an  action  at  law,  sod 
consequently  that  his  adjudication  was  wrong. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that 
if  the  arbitrator  had  ultimately  formed  a  right  condnsios, 


(a)  3  Term  Rep.  61.— 
51®-— —(d)  3  Bos.  4-  Pul.  367. 


(6)  2  JBm#,82.— -(c)  1  East, 
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the  Court  could  not  ioquire  into  the  merits; — that  although 
the  award  was  apparently  inconsistent  on  the  face  of  it, 
still  that  he  had  grounded  his  opinion  on  the  authority  of 
decided  cases ;  and  that  the  question  of  fraud  must  be 
collected  from  all  the  circumstances  of  the  case.  Here, 
the  arbitrator  has  acquitted  the  defendant  of  collusion  with 
Bate,  but  found  a  general  intention  in  him  to  defraud  the 
plaintiffs,  by  a  false  representation,  which  is  sufficient  to 
support  his  award ;  and  if  the  cause  had  goile  to  a  Jury^ 
there  can  be  no  dowiit,  but  that  under  the  circumstances 
expressed  on  the  face  of  the  award|  they  would  have  found 
that  the  representation  made  by  the  defendant  was  fraudu- 
lent, and  therefore  there  is  no  ground  whatever  for  setting 
aside  the  award. ' 


1818. 


Ambs 

Slid  Others 

MiLLWARD, 


Mr.  Seijt.  C&pley,  in  support  of  the  rule,  was  stopped 
by  the  Court. 


Lord  Chief  Justice  Dallas. — If  this  award  be  set 
aside,  the  parties  will  not  be  without  a  remedy.  The 
arbitrator,  in  parts  of  his  award,  has  decided  in  some 
respects  rightly,  and  wrong  in  others ;  but  I  think  there 
can  be  no  doubt  but  that  he  has  ultimately  drawn  a  wrong 
conclusion.  Actions  of  this  description  ought  not  to  be 
encouraged.  At  all  events,  it  is  absolutely  necessary  that 
a  clear  case  of  an  intention  to  defraud  should  be  made 
out; — and  here  the  arbitrator  has  acquitted  the  defendant 
of  any  actual  intent  to  defraud  the  plaintiffs.  It  is  not 
every  suppression  of  facts  that  constitutes  fraud,  but  such 
facts  must  be  material.  When  a  person  answers  fairly, 
and  does  not  intend  to  raise  a  false  credit,  he  is  not  there- 
by guilty  of  fraud.  I  agree,  that  as  the  defendant  did  not 
tell  the  plaintiffs  all  he  knew  respecting  the  circumstances 
of  Bate  with  respect  to  himself,  that  it  might  very  pro- 
perly be  evidence  of  fraud  to  go  to  a  Jury,  and  if  they 
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Mid  Others 
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tbought  it  was  not  sufficieot,  whereon  to  found  a  fatoa 
credit^  the  plaintiffs  could  not  have  oblaiaed  a  icrdiet 
The  form  of  the  dedaration  in  actioas  of  tbu  daaipdoD 
isy  that  the  defendant,  intending  to  deceive  the  plaiotiff, 
falsely,  fraudulently,  and  deceitfully,  repreieotd  tkit  k 
might  sell  and  ddiver  goods  to  a  third  penoaoo credit; 
but  here  the  arbitrator  has  acquitted  the  defcodiDtodtdi 
fraudulent  intent.  In  Haycraft  v.  Cttay^  Mr.  Jvbce 
Ia  Blanc  said  (a),  that  ''  hy  fraud  he  ondentood  at- 
tention to  deceive ; — that  whether  it  was  from  nlJexpcd^ 
tion  of  advantage  to  the  party  himself,  or  ftom  ill-vill 
towards  the  other,  was  immateriaL"  An  intention  to  (fe- 
cdve,  therefore,  seems  necessatyto  support  to  ictioo  of 
this  nature,  and  this  the  arbitrator  has  DCg»tifed  bjbis 
award,  for  he  acquitted  the  defendant  of  holAog  oQiny 
inducement  to  the  plaintiffs  to  trust  Bo/e,  as  weUasof  ill 
collusion  with  Bate^  and  of  all  premeditated  inodvitkt 
view  to  benefit  himself  at  the  plaintiffs'  expence-tfidlic 
also  acquitted  the  defendant  of  any  intention,  at  the  time 
of  making  the  representation,  of  withdrawing  hiicrc<iit 
from  BaU.  For  these  reascHis^  therefore,  I  think  dat  thk 
award  must  be  set  aside. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  ^• 
tions  of  this  description  are  of  modern  introdactioni  ud 
in  Pasleyv,  Freeman,  which  was  the  first,  Mr.  Justice 
Grose  thought  (b)  that  this  species  of  action  was  as  oovel 
in  principle  as  in  precedent;  that  it  was  sgainst  the  prin- 
ciples to  be  collected  from  analogous  casesi  aod  conse- 
quently that  it  could  not  be  maintained.  The  CoorU, 
however,  afterwards  felt  a  disposition  to  carry  it  f^ 
than  in  Failey  v.  Freeman,  in  the  cases  of  £yf«  v.Dw*- 


(«)  2  East,  108.- 


•(6)  3  Term  Rep.  ^ 
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ford  (a),  and  Topp  ▼•  Lee{b)f  until  die  opinion  enterteined        1818. 
by  Mr.  Justice  Le  Blanc,  in  Haj/erqft  v.  Creagy,  which        Abibs 
was  deemed  perfectly  sadsfactoryi  namely,  that  there  must    ^  Others 
be  an  intention  to  deceive.    That  doctrine  has  since  been  ** 

universally  adopted.  The  conclusion,  tfierefore,  adopted 
by  the  arbitrator  in  this  case  b  absurd,  and  although  the 
intention  of  fraud  mq;ht  be  evidence  to  be  lefk  to  a  Jury, 
yet  as  he  has  acquitted  the  defendant  of  such  intent,  the 
award  is  inconsistent  on  die  face  of  it.  I  therefore' thinh 
it  cannot  be  supported. 

Mr.  Justice  Bvbrough. — ^I  at  first  thought  that  the 
Court  must  be  bound  by  the  conclusion  the  arbitrator 
had  come  to  in  his  award,  but  from  the  reasons  assigned 
by  my  Lord  Chief  Justice  and  my  Brother  Park,  I  am 
now  of  a  different  opinion.  I  am  quite  dear  that  there 
must  be  an  intent  in  a  defendant  to  deceive.  This,  die  ar- 
bitrator has  negatived  in  the  former  part  of  his  award,  and 
taking  all  the  circumstances  together,  I  do  not  think  it 
probable,  had  the  case  been-  left  to  a  Jury,  that  they 
would  have  found  an  intention  in  the  defendant  to  defraud 
the  plaintiffs.  The  rule,  therefore,  for  setting  aside  this 
award,  must  be  made 

Absolute. 


(a)  1  East,  318.^ (b)  3  Bos.  ^  Pul  367. 
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Satarday,  Jackson  v.  Lady  Chambers  and  Another. 

Nor.  28Ui. 

In  trespass  jyia.  Serjt  Onslow^  ob  a  former  day  io  duiTenifOb- 
"^^^^^^l^^'  Uined  a  nik  nid,  Uiat  the  plainiiff  should  pay  tbe  defcal- 
suffered  jadg-  mi  Lady  Chambers  her  costs,  upder  the  8tb  £iB.  ci 
mcnt  hy  de-  ,.  2.  (a),  on  the  ground  that  an  action  of  tieipMi  had  been 
"writ  ofmqairy  ^^"S^^  ^J  ^^^  plaintiff  against  her  and  one  Jma,^h 
was  executed  suffered  jodgnent  by  default,  and  against  whom  a  writ  of 
as  against  him,  i^^^yy  ^^  executed  in  TriniiwTem  I8I6, 00  wkicb 
and  the  plain-     .        f .    .  -  ,  „  .      .  j     . 

tiff  entered  a     ^^  plaintiff  caused  9l  nolle  prose^ia  tobecoteied  as  to 

wUe  prosequi     Lady  CAain6«rs.      He  relied  on  the  case  of  Cooper  v. 

^w— Held     ^*^*  ^*^'  "^^^^  *'  ^^  decided,  that  if  a  pUiitf  entcra 

that  the  latter    noUe  prosequi,  the  defendant  is  entitled  to  coKi  uoder 

was  entiUcd  to  gfaat  statute. 

costs,  under 

BEliz.c.%s.2. 

Mr.  Serjt^  raughan  now  shewed  cause,  and  snbmitted 
that  the  application  was  too  late,  more  than  tno  years 
having  elapsed  since  the  writ  of  inquiry  was  aecuted 
against  the  other  defendant — and  that  in  Cooper  ^'1^ 
there  was  only  one  defendant;  and  he  relied  on  thease 
of  Harewood  v.  Matthews  (c),  where,  in  auwnpdt  agaitft 
two  defendants,  one  of  them  pleaded  his  bsnkroptcj,  aod 
the  plaintiff  entered  a  nofle  prosequi  as  to  bim,  andpn)- 
ceeded  to  trial,  and  obtained  a  verdict  against  tbe  oilier, 


(a)  By  which  it  is  enacted,  that  a  defendant  shall  lw« 
costs,  if,  after  declaration,  the  plaintiff  shall  aufier  thesaii 
to  be  discontinued,  or  odierwise  shall  be  nonsuited  m  tfi^ 
same 


(6)  3  Term  Rep.  611. (c)  2  Tidd,  724. 6tli  edit. 


tN  THB  FIFTY-KINTH  YBAR  OF  6BO.   Ill*  flQ 

who  pleaded  the  general  issue,  the  Court  held  that  tlie         1B18. 
former  defendmit  was  not  entitled  to  costs.  Jackson 

Lord  Chief  Justice  PALLAB.-^That  case  is  sot  appli-     ^  ^^Y 

C/HAMBRRS 

cable  to  the  present.     Lady  Chamben  was  improperly  ^nd  Another. 

made  a  co-defendant  with  Ames^  which  the  plamtiff  was 

fully  aware  of.    Whether  a  party  be  a  bankrupt  or  not, 

cannot  be  known  until  he  has  pleaded  his  bankruptcy. 

Besides,  the  plaintiff,  in  the  case  cited  by  my  Brother 

Fat/g'Aaii^d^iyed  the  information  of  the  defendant's  having 

become  bankrupt  from  the  defendant  himself. 

P4r  Curiam. 

Rule  absolute. 


Watkins  t^.  Woolley.  Saturday,* 

Nov.  28th. 
Mr.  Serjt.  Vaughan,  on  a  former  day    in  this  Term,  A  notice  of  de- 
obtained  a  rule  fiiM,   that  the   proceedings  in  this  cause  <^iuration  was 
might  be  set  aside  for  irregularity ; — on  the  ground  that  the  defendant   to 
notice  of  declaration  served  on  the  defendant  was  to  plead  plead  general- 
in  fpur  days.    He  submitted,  that  this  was  in  effect  a  no-  n^''*  j[®^  Azys. 
tice  of  a  declaration  in  chief|  instead  of  de  bene  esse^  and  tion  filed  in 
as  no  appearance  ,had  been  entered,  that  the  defendant  the  office  be- 

had  a  right  to  treat  it  as  a  nullity,  and  was  not  bound  to  ^^^^  ^*  *P" 

*•  ■"  pearance  was 

plead .  properly  in- 

iiorsed  as  being 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  ally-— Hcld^to 
although  the  notice  was  of  a  declaration  having  been  de-  be  no  ground 
livered  absolutely,  yet,  that  the  defendant  was  bound  to  for  setting 
have  searched  in  the  office,  where  he  would  have  disco-  ceedines    as  " 
vered  that  it  was  indorsed  as  filed  conditionally,  and  there^  the  defendant 

was  bound  to 
take  the  declaration  out  of  the  office. 
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Watkins 

r. 
WooLunr. 
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fere  regular.  He  cited  the  cale  of  Coit  f .  Jac^ii) 
where  die  declaretioa  filed  m  die  office,  before  die  tf 
feDdaot*8  appearance,  wai  iodoned JSU  coadUoM^,  lod 
judgment  was  afterwards  signed  for  wantof  8plet;-4e 
Court  otKin^s  Bench  held  it  legulari  aldioogh  ik  Do&e 
served  on  the  defendant  was  of  a  declanition  gaufdh/* 
Here,  although  the  notice  might  be  defective  b  pdfltof 
form,  still  it  furnishes  no  ground  to  set  aside  Ae  ptxed- 
bgs.  Besides/ die  defiendant  has  merely  mnithitk 
received  diis  notice,  but  b  die  case  of  CikmUMY. /.it- 
son  (6),  it  was  held,  diat  a  defendant  miut  produce  the 
copy  served,  and  swear  he  was  served  with  no  other. 

Lord  Chief  Justice  Dallas. — ^1  am  of  opinioD  tiat 
the  notice  served  on  the  defendant  was  8ufficieDt,ilthaQgh 
it  was  general  in  its  terms.  It  appears  diat  the  dedin- 
tion  was  properly  indorsed  in  the  office,  as  bdng  filed 
conditionally.  The  case  of  Cori  v.  Jacjm  ii  jwciely 
in  point,  and  must  govern  die  present. 


Per  Curiam. 


Ralediichifpd. 


(a)fi  Term  Rep.  77 (*)  1  Bamei,  1st  octafo  ed.  ti^ 
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Shaw,  Demandant;  Spence,  Tenant;  Saturday* 

Hunt,  Vouchee-  ^<^^-  ^^* 

Mb.  Serjt.  Blosset  moved  that  this  recoveryi  which  was  A.  recovery  1 
suffered  in  Trinity  Term,  57  Geo.  3,  by  James  Edward  ®"^®J  ^ 
Iftf  n^,  the  vouchee,  by  the  name  of  James  Hunt  only,  inserting  an 
might  be  amended  by  inserting  the  word  Edward  between  additional 
James  and  Hunt,   on    an   affidavit,   which  stated  that  ^5^^"*  name 
the  vouchee  had  always  used  the  name  of  James  only,  if  he  has  al- 
and had  so  signed  his  name  in  the  deed  for  making  a  ways  been 
tenant  to  the  praecipe,  omittmg  the  name  of  Edward]  hug^i^ned  the 
but  that  on  reference  to  the  registry  to  ascertain  his  birth,  deed  to  make 
it  was  discovered  that  he  had  been  baptised  by  the  name  •  ^^n^*  ^  ^e 
of  James  Edward  Hunt. — ^He  cited  Chapham  v.  Bacon{a),  ^^^  gi^h  name, 
where  a  recovery  was  amended,  wherein  John  Chapham 
and  Richard  Elton  were  to  be  demandants,  and  by  mistake 
of  the  clerk,  the  writ  of  entry  was  sued  out  in  the  name 
of  John  Chapham  and  John  Elton,  and  the  recovery  suf- 
fered in  the  name  of  John  Elton,  instead  of  Richard ; — 
So  in Mayre,  demandant;  Coulthard,  tenant;  Goodwin, 
vouchee  (6),  the  christian  name  of  the  vouchee  was  altered 
by  the  deed   to  lead  the  uses.    And  in  Lord,  demand- 
ant ;  Biscoe^  tenant;  Jlyles,  vouchee (c),  where  a  recovery 
was  amended  by  transposing  the  names  of  the  demandant 
and  tenant,  pursuant  to  the  deed  to  make  a  tenant  to  the 
praecipe  ;  but  he  relied  mainly  on  the  case  of  O^Brien,  vou- 
chee (id),  where  the  Court  gave  leave  to  amend  the  warrant 
of  attorney  in  a  recovery,  by  inserting  between  the  words 
Ijouncelot  O'Brien,  (the  name  of  the  vouchee)  the  word 
Glanville,  on  an  affidavit,  that  he  added  this  name  upon 


(a)  Pigott  on  Recovenes,  170. (b)  2  Sir  W.  Bl.  1230. 

(o)  Barnes,  Quarto  edit.  24. (rf)  4  Taunt.  196. 
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Shaw, 

Demandant ; 

Spbncv, 

Tenant ; 

Hunt, 

Vouchee. 


tlie  authority  of  an  old  family  bibley  in  ivbicb  itm 
inserted  soon  after  his  baptism.    But 

The  Court  held,  that  as  the  vouehee  in  ik  casebd 
been  always  known  by  the  name  of  James,  aod  hd  exe- 
cuted the  deed  to  make  a  tenant  to  the  precipe  in  liiat 
name,  they  would  not  alter  the  effect  of  tint  deed,  ud 
more  particularly  so,  as  the  omission  of  dieiecoodnne 
therein  was  of  no  importance; — and  die  ftJidhj of  ik 
recovery  was  not  affected  by  it. 

The  learned  Serjeant  therefore  took 
nothing  by  his  motioD. 


Saturday, 
Nov.  28th. 

An  affidavit, 
entitled  in  the 
name  of  the 
plaintiff, 
against  i?.  and 
another^  as 
defendants,  is 
defective,  as 
it  should  have 
described  sUch 
defendants  by 
their  christian 
and  surnames. 


Dob, on  the  demise  of  Spencer  t\  WantiwI  Anotlier. 

Mb.  Serjt.  Faugkan  having,  on  a  former  dij,  obtiioed 
a  rule  nisi  for  judgment  as  in  case  of  a  nonoit,  for  oo( 
proceeding  to  trial  pursuant  to  notice, 

Mr.  Serjt.  Lens  now  shewed  cause,  and  olyccted  tote 
affidavits  on  which  the  rule  was  granted,  as  tkejw^ 
entitled  as  above ;  and  insisted  that  the  chriitiin  aodwr* 
names  of  both  the  defendants  should  have  been  ustfl^' 
He  relied  on  the  case  of  Owen  v.  Hurd(al  where  it  was 
held,  that  if  an  affidavit  be  filed  without  any  title> 
Cour<  cannot  take  any  noftce  of  it,  although  the  wwr* 
party  is  willing  to  waive  the  objection. 


(a)  2  Term  Rep.  644, 
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And  the  Court  heM,  that  these  aflSdaviU  were  im-  181& 

properly  entitled,  as  the  christian  and  surname^  of  both  d^^^j 

the  defendants  should  haVe  been  inserted  therein,  and  Spbn'cbr 

therefore  ^^-^^ 

Discharged  the  rule,  with  costs.  ^^  Another. 


Winter  r.  Munton.  Saturdaj, 

Not.  28tb» 

^  Same  t.  White. 

By  an  order  of  reference,  made  in  tlie  first  of  these  By  an  order  o( 
causes,   all   mattess  in  difference  were    referred  to  an  reference,  all 
arbitrator; — and  the  costs  of  the  suit,  and  of  a  suit  id  ference  in  a 
equity,  with  the  costs  of  the  reference,  were  to  abide  the  cause  between 
event  of  the  award:— ^nd  by  a  subsequent  order,  it  was  -^••ndA  were 
directed^  that  the  cause  which  had  been  previously  referred,  arbitrator  and 
and  on  which  reference  some  steps  had  been  taken,  should  by  a  subse- 
be  proceeded  in,  as  if  the  defendant  White  had  been  ^®^*J'^;  ^ 
a  party  to'  the  original  order  at  the  time  the  same  was  party  thereto ; 
made ;  and  that  the  award  to  be  made  pursuant  to  such  ^u^d  it  was  di-* 
submission,  should  be  as  binding  and  effectual  upon  and  ^^f^^^ .  in^dU*- 
witb  reference  to  Winter,  Muntoti,  and  White,  and  each  ference  be- 
and  every  of  them,  as  if  ^AiVehad  been   a  party  to  the  ^^^^^l^^\n 
original  order :— and  that  the  cause  of  Winter  v.  White,  j^  referred  to 
and   all    matters  in  difference    between    Winter,  Mun-  the  same  arbi^ 
tan,  and  White,  and  each  and  every  of  them,  jointly  and  Jf*V^V        |- 
severally,  and  as  co-partners  or  odier wise,  should  be  re*  of  the  suits 

should  abide 
the  event  of  the  award. — The  arbitrator  made  two  awards,  in  the  one  of 
which  he  awarded,  that  A.,  at  the  dat6  thereof,  was  indebted  to  B.,  with- 
out mentioning  C. ;  and  in  the  other,  that  A.  was  indebted  to  C,  without 
mentioning  J?. — Held,  that  both  these  awards  were  bad,  as  he  had  not  de« 
cided  all  the  mattera  in  difference  between  all  tbo  parties. 
VOL.  II*  3  b 
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ferred  to  the  award  and  deterioinatioD  oC  the  aaina  aibi- 
ttntof,  to  ai  he  should  m^kfi  hia  i^w^  in  writings  oC  aad 
concerning  the  matters  referred^  on  or  before  aocrtun 
day  therein  specified,  and  diat  the  parties  shooid  fiiMil  sod 
keep  such  award ;  and  diat  the  costs  of  the  smii,  and  of 
the  suit  in  equity,  and  the  cosU  of  the  reference,  ibooTd 
abide  the  event  of  the  award. — HThe  arbitrator,  ia  the 
cause  of  Winter  v.  MuniOMy  awarded  d»at  fFinier,  at  tie 
date  of  the  award,  was  indebted  to  Muntom,  in  the  soia 
of  £429.  St.  Od.,  being  the  balance  whidi  he  found  to  be 
due  from  Winter  to  Munttm,  as  well  up<Mi  their  respec- 
tive proportions  in  the  co-partnership  accounts,  as  other- 
wise; amf  he  ordered  that  Winter  should  py  (he  sbo^ 
sum  to  Munton,  on  a  certain  day  therem  specified^ — ^He 
alsQ  made  an  award  in  the  cause  of  Winter  ▼«  WhiU^  aa  to 
the  balance  due  from  the  one  to  the  other,  in  the  ssne 
terms  as  in  the  above  cause  of  Winter  v«  Mmtfofi,  and  ia 
which  the  name  of  the  latter  was  not  introdnced^—It 
a)){)^ared  by  affidavits,  that  the  accounts  between  die  par* 
ties  were  so  btricate,  that  two  accountants  were  csKcd  ia 
to  assist  the  arbitrator,  by  which  it  appeared,  that  in  die 
case  of  Winter  v.  Munton,  there  was  a  balance  doe  froai 
the  latter  to  the  former,  and  that  the  arbitrator  faid 
afterwards  admitted,  that  the  accounts  had  been  coneeilj 
takfn.by  the  accountants,  when  one  of  them  pointed  oat 
to  him  an  error  he  had  made  in  one  item  of  £400,  when 
he  said  he  would  review  his  award. 


Mr*  Serjt  Lens,  on  a  former  day  in  this  Term,  obtained 
a  rule.ntsi^  that  the  award  in  Winter  v.  Munton  mif^tbe 
sel  attde^  and  Mr.  Seijt.  Best  obtained  a  similar  mie  n 
the  cause  of  Winter  v.  White, — on  the  grounds,  that  tbe 
effect  of  both  the  orders,  of  referei|ce  was  to  consolidste 
the  twQ  canae^  and  make  one  submission  only  of  all 
natters  in  difierence  between  all  the  partiei^  upon  w|iicb 
Ib^re  should  have  been  biit  one  award  \ — whereas  one  of 
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the  awards  was  confined  to  tbe  plaintiiT  and  Munton,  in 
which  no  notice  whatever  was  taken  of  White,  and  the  other 
related  only  to  the  disputes  between  Pointer  and  White, 
omitting  the  name  of  Munton.  In  addition  to  this,  the 
arbitrator  delermined  that  Winter  was  .indebted  to  Munton 
at  the  date  of  the  award,  and  not  at  the  time  of  the 
reference ;  and  it  further  appeared  by  affidavit,  that  after 
the  evidence  before  the  arbitrator  was  dosed,  papers  had 
been  delivered  by  the  defendant's  attorney  to  him,  which 
the  plaintiff  had  not  the  opportunity  of  seeing ;  and  lastly, 
the  arbitrator  himself  admitted,  that  he  had  made  an  error 
as  to  one  of  the  items  in  the  account,  and  therefore  bis 
determination  could  not  be  considered  as  finaK 


1818. 

T^'lNTER 

^* 
MUNTOK 

and    < 
White* 


Both  rules  now  came  on  together,  when 

Mr.  Serjt.  Bosanquet,  and  Mr.  Serjt.  Taddy,  shewed 
cause.  By  tlie  orders  of  reference,  all  matters  in  differ** 
ence  between  the  parties  were  submitted  to  the  arbitrator, 
and  the  only  question  is,  whether  he  has  made  his  award 
as  to  all  such  matters.  He  duly  considered  them  all  before 
be  made  the  awards  in  question,  and  he  was  not  boimd  to 
make  them  on  the  same  paper,  for  each  award  is  ap« 
plicable  to  each  party,  and  both  were  made  on  the  same 
day.  If  enough  can  be  collected  on  the  face  of  die 
awards,  to  shew  that  the  arbitrator  has  decided  all  the 
matters  referred  to  him,  it  is  sufficient ;  for  in  Gray  v. 
Gtoennap  (fl),  where,  upon  the  trial  of  an  actbn  of  tort, 
a  verdict  was  found  for  the  plaintiff,  subject  to  a  reference 
.  of  all  matters  in  difference,  and  the  defendant  blaimed 
before  the  arbitrator  a  sum  of  money  due  to  him  upon 
the  balance  of  an  account,  which  was .  admitted  by  the 


(«)  1  Bam.  ^  Aid.  IWf. 
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White. 


plaintiff  to  be  due  : — ^The  award,  without  tttthig  dnt  k 
was  made  "  of  and  concerning  the  fremitn*  directed  t 
verdict  to  be  entered  for  the  plaintiff,  widi  dsmigeti  lod 
it  was  held  by  the  Court,  that  the  award  was  rafEdeoL 
But  here,  the  arbitrator  has  recited,  that  he  bid  Ukca  upoo 
bimself  the  reference,  and  maturely  considered  ill  die nb- 
jects  referred  to  him,  and  made  his  awards  wxxxSa^y 
He  has  therefore  executed*  the  whole  of  the  poven  ^ 
trusted  to  him,  and  it  is  consequently  immaterial  whedwr be 
made  his  award  on  one  or  two  separate  pieces  of  piper; 
and  although  he  awarded'  as  well  upon  the  respectire  pro- 
portions in  the  partnership  accounts  as  othemrae,  itillhi 
^vas  empowered  so  to  do,  as  all  matters  m  difefeoce  irere 
referred  to  him.  As  to  his  having  detennined  dntooe 
party  was  indebted  to  the  other  at  the  date  of  At  esofd, 
and  not  of  the  reference,  it  was  decided  io  Smn  ^> 
Gavil  (a),  where  the  submission  was  of  all  controfenia 
pending,  and  the  arbitrator  awarded,  that  all  raits  not 
pending  between  the  parties,  should  cease,  and  that  tbe 
defendant  should  pay  ^10  in  full  of  all  demndi,  aod 
release  all  demands  dll  the  time  of  the  award:  the  Court 
held,  that  an  award  of  a  general  release  of  all  denasds 
till  the  time  of  the  award,  was  good ; — for  that  ootbiogDev 
should  be  intended  to  arise  in  t|ie  mean  time;  andtbtif 
any  new  controversy  had  happened,  which  was  not  to  be 
intended,  he,  that  pretended  to  excuse  the  nothperfon"- 
ance,  ought  by  his  pleading,  to  set  it  forth  and  stievit. 
That  case  was  recognised  and  adopted  by  Mr.  Justice  Ztfff- 
rence,  in  Banfill  v.  Leigh  (6),  who  there  obserH  tkst 
-'*  if  new  differences  had  arisen  between  tbediteofAe 
indenture  of  assignment  from  the  principals  to  tbe  pbu^ 
tiff,  and  the  time  of  the  reference,  it  should  have  bees 


(a)  1  Salk.  74.. 


{b)^TemRep^61^ 
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shewn  by  the  defendants  in  their  plea.**  Unless  there- 
forei  something  be  omitted,  or  too  much  inserted  on  the 
face  of  an  award,  the  Court  cannot  interfere.  Here  the 
arbitrator  has  awarded  on  all  the  subject-matters  of  differ- 
ence between  the  parties.  The  accountants  were  called 
in  merely  to  reduce  the  accounts  into  form,  but  the  result 
was  to  be  determined  by  the  arbitrator  alone ;—  and  as  to 
his  having  admitted,  that  he  had  made  an  error  in  casting 
up  one  of  the  items  in  the  account,  it  is  raised  on  aflS- 
davits,  as  well  as  that  he  received  papers,  which  were 
delivered  to  him  by  the  defendant's  attorney  after  the  evi- 
dence was  closed.  These  latter  objections  go  simply  to 
the  merits  of  the  award,  and  therefore  cannot  be  con- 
sidered. 


1B18. 


WiNTBR 
MUNTON 

and 
Whitb. 


Mr.  Serjt.  Lensp  and  Mr.  Serjt.  B€si,  in  support  of 
their  respective  rules. — The  principal  objection  is,  that 
the  arbitrator  has  not  made  one  award.  The  suits^  both 
at  law  and  in  equity,  were  consolidated  by  the  second 
order  of  reference,  but  he  has  disjoined  them,  and  de-* 
cided,  as  though  there  had  been  two  distinct  causes  re- 
ferred to  him.  It  was  clearly  the  intention  of  the  parties, 
that  there  should  have  been  but  one  award ; — but  there 
being  two,  orte  party  cannot  use  the  first,  nor  the  other 
the  second,  either  in  pleading  or  otherwise.  In  the  award 
as  to  Munton,  Whiles  interest  is  not  stated,  or  how 
Ae  partnership  accounts  stood,  or  what  differences  might 
arise  between  the  parties  on  the  joint  concerns  of  Munton 
and  White.  It  appears  as  though  no  connection  whatever 
existed  between  them ; — this  therefore  is  an  objection  in 
substance.  In  Caldwell  on  Arbitration  (a),  it  is  said,  that 
if  upon  a  conditional  submission  of  all  controversies  be- 
tween A.  and  B.  of  the  one  part,  and  C.  of  the  other,  the 


(a)  Page  100. 
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Taylor,  Assignee  of  Mac  Michael,  aBinkntpU. 
RoBiNSkON  and  Another. 


On  the  15th  , 
of  October^ 
1817,  the  de- 
fendants, as 
brokers  of  A., 
purchased 
goods  of  B. 
and  Co.  on  his 
acconnt,  and 
agreed  with 
them,  that 
anch  goods 
should  remain 
on  their  pre- 
mises one 


Thi^  was  an  action  of  trover  to  recover  the  value  of « 
quantity  of  Dantzk  and  other  staves.  The  declan^ 
contained  two  counts,  one  stating  them  to  be  the  pro- 
perty of  the  bankrupt  before  biff  bankruptcy,  tod  tli^ 
pther,  of  the  plaintiffi  as  his  assignee,  since*  PI^j— No( 
Guilty. 

At  the  trial  of  the  cause  before  Mr.  Justice  %/grf 
at  the  last  assises  at  Lancaster^  tbe  fcJIowng  ciraini- 
stances  were  proved  in  evidence : — ^Thc  bankropt  was 
resident  at  Bristol,  and  from  June  to  Nccembert  1817, 
employed  the  defendants,  as  his  brokers  and  facton,  m 
month,  free  of  making  purchases  and  sales  for  him  at  JJverpool,  ^^ 
tStfmethar  they  resided.     On  the   lOlh  Qf  October  inthatyetr> 

A,  should  pay  bankrupt  being  at  Liverpool,  purchased  of  BaVkj  ^ 
rent  until  their  q  through  the  medium  of  the  defendants  as  his  brokers, 
removal: From  .  °  ..  ,  ^  ^  ,  .i  l..  mm^ 
the  7th  to  the     ten  pipes  of  oil,  value  £^Q^.  IBs.  4rf.  payable  by  a  V^ 

«th  of  iViwem-  bill  at  two  months.  On  the  15th,  the  bankmpt,  wkoW 
d^U^slited"  «'«™^  *o  ^^^^>  ^'  *«  <J^fe»dants  a  biU  of  eidj* 
part  of  the  dated  the  10th  of  October,  at  two  montiis,  for  i^> 
goods  by  the  drawn  by  Arnold  and  Co.  on,  and  accepted  by  &ar*9 
who  directed  ^^  ^'  payable  to  the  order  of  the  drawers,  and  viism 
the  remainder  by  them  to  JVatli  and  Co.  and  by  them  to  the  bantap^i 
to  be  left  on 

B.  and  Co.'s  -i  ♦Je 
premises  till  further  orders.    Shortly  afterwards,  B,  and  Co.  ^V^^Z^ 
defendants  to  remove  them,  which  they  did  not ;— but  on  the  9th  *fj  K 
of  December,  without  any  direction  from  A.,  they  removed  them  to 
own  premises,  a  docket  having  been  previously  struck  againsti4.  on  tue    » 

.  and  a  commission  issued  on  the  lOth :— Held,  that  the  possession  co 
nued  in  A. ;  and  that  the  defendanta  had  no  lien  on  the  goods  for  af  »^ 
balance  due  from  him  to  tham,  as  his  brokers. 


aad  Another^ 
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who  indoned  it  to  the  defendants,  whom  he  directed  to         ^^^^^ 

pay  it  to  Battletf  and  Co*  in  part,  for  the  oil,  and  to  ad*       Tatlok 

vance  the  residue,  but  which  they  refused  to  receive  io  o* 

such  part-payment.     On  the  19th  of  October,  the  de-   .,^5^^'^f, 

fendants  received  from  the  bankrupt,  a  banker's  bill  for 

£250 f  payable  to  his  order,  and  specially  indorsed  to  the 

defendants,  which  they  indorsed  and  delivered  to  Battky 

and  Co.  in  part-payment  of  the  oil,   together  with  the 

balance  due  thereon.    The  defendants,  on  receiving  the 

banker's  bill,  were  not  at  all  in  advance  for  the  bankrupt^ 

Dor  was   he  in   any  way  indebted  to  them;   and  they 

entered  the  first-mentioned  bill  to  the  credit  of  the  bank-* 

rupt's  account  with  them,  and  paid  it  away  to  their  bankers. 

on  their  own  private  account.    On  the  15th  of  October^ 

when  the  first  bill  of  exchange  was  sent,  the  defendants, 

by  the  advice  of   the  bankrupt,   purchased  of  Messrs^ 

Duncan  and  Fletcher,  on  his  account,  thirteen  thousand 

and  thirty-eight  Qiieiec  staves,  for,£946.  Is.  Ad.\   and, 

at  the  time  of  making  such  purchase,  they  stipulated 

M'ith  Duncan  and  Fletcher,  that  the  staves  should  remain 

in  their  yard,  free  of  yard  rent,  for  one  month  from  tlie 

day  of  sale,  and  that  after  the  expiration  of  that  period, 

^e  bankrupt  should  pay  one  penny  per  square  yard  per 

week  for  such  room  as  they  should  occupy  until  removed. 

On  the  25th  of  October,  the  defendants  received  from  the 

bankrupt  a   banker's  bill  for  ^900,  at  thirty  days  date, 

payable  to  the  order  of  the  bankrupt,  and  indorsed  by 

him  to  the  defendants,  which  they  immediately  indorsed 

agfid  paid  over  to  Duncan  and  Fletcher  in  part-payment 

of  the  staves,  and  verbally  promised  the  payment  of  the 

residue  and  yard  rent,  on  their  removal.    An  invoice  was 

made  out  to  '^  Mr.  Mac  Michael,  per  Messrs.  Robinson: 

3ought  of  Duncan  and  Fletcher.^'^On  the  10th  of  Oc^ 

tober,  the  defendants,  in  their  own  right,  sold  the  batik* 

rnpt  a  quantity  of  glue,  amounthig  to  <£300,  and  on 

the  30th  wrote  him,  inclosing  an  invoice,  expressing  th^ 
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161l»«         teriM  at  paymeiit,  which  were  mentiotaed  to  te  b  M 
TAttoa       •(  thrbe  OkMiths  date  from  the  lOtb  of  Ocfokr,  kiii| 
1^.  the  day  of  aale,  a&d  thej  thereiii  requeitod  liio  to  remit 

ItoBiHsoif     such  bUl.    On  the  7lh,  8th,  lOth,  and  llth  of  l«w«&f, 
ftnd  Another.  ^  defendant,  by  the  order  of  the  baoknipt,  duppedibr 
BfiMolsiK  thousand  and  etghty-seven  of  the  atttes,  bat 
he  directed  diet  the  residue  should  not  be  diipped  wilhat 
hi$  further  orders,  and  they  consequently  remained  ntiie 
yard  of  Diinean  and  f7ercA«r.    Subsequentljtothitikip- 
ttten^  the  defendants  had  no  further  dorecdon  from  the 
bankrupt  with  respect  to  the  staves,  but  about  die  lifter  cod 
of  November,  they  were  requested  by  Duncm  ««1  Co.  to 
remove  them,  as  they  wanted  yard-room.    Okidie6tliof 
December,  Messrs.  ArnM  and  Co.,  the  dniwcnrftlieirst 
bill  for  «£250,  appeared  in  the  Gazette,  and  on  Ae  9h> 
defendants,  without  any  order  or  direction  ftom  tk  bnk* 
ynpl,  applied  to  Duntan  and  Fletcher  for  the  renloe  i 
the  staven,   and   on  that  and  the   following  dty,  tkj 
took  away  three  thousand  nine  hundred  snd  thiee  of  tlieiD, 
*om  their  yard,  which  were  worth  about  iS50,  vA 
phM»d  them  on  their  own  premises.     On  the  6fb  of  Sf- 
cember,  a  docket  had  been  struck  against  MacUM 
and  on  the  10th,  being  th^  day  when  the  derendtDtsR- 
nioi«d  the  hmt  lot  of  staves,  a  commission  was  iflvd 
against  him  on  acts  of  bankruptcy  committed  is  Od^^ 
and  November  preceding. — ^Under  diese  cntnontaocesr  H 
was  submitted  for  the  defendants,  that  they  were  entitled 
to  retain  the  staves  in  their  possession,  by  virtue  of  a  lien 
for  a  geneml  balance  of  an  account  due  to  them  from  ^ 
bankrupt  as  his  brokers  and  factors.    The  learned  Jodge 
was  of  opinion  that  die  possession  of  the  stares  wisiotlK 
bankrupt,  and  not  in  the  defendants  as  his  broken;  «ni 
conseqnently  that  theylrad  no  lien  on  them  for  the  baltoce 
alleged  to  be  due  to  them  from  the  bankrupt.    This  point 
however  be  left  to  the  Jury,  who  were  of  the  same  opi- 
nion; and  accordingly  found  a  verdict  for  the  M^' 


aod  AjwIlMr, 
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but  liberty  was  given  the  defendants  to  move  to  leC  |t         liM. 

nside«  «»^^*'*' 

Tayu>r 

Mr.  Serjt.  Hullock,  on  a  former  day  in  tbisTemi,  bad  ^^!]^*^^^ 
accordingly  obtained  a  rule  nisi  that  it  might  be  set  aside 
and  a  nonsuit  entered.  He  submitted^  that  although  the 
defendants  were  not  in  the  actual  possession  of  the  staves 
at  the  time  of  the  bankruptcy^  still,  that  they  bad  a  lien 
on  them  as  the  agents  of  the  bankrupt.  He  i^ssimilated 
this  case  to  that  of  Man  v.  Shiffner  (a)j  where  it  was  de^ 
cided,  that  if  an  agent  who  has  a  lien  upon  property  to  a 
certain  amount,  deposit  it  with  a  third  person  as  a  secu- 
rity to  that  amount,  such  lien  is  not  thereby  extinguished* 
So,  the  principle  laid  down  in  Godin  v.  The  London  A&^ 
surance  Company  (fi),  is,  that  a  factor  is  considered  to 
have  a  lien  on  all  property  of  his  principal  in  his  hands, 
both  for  incidental  charges,  and  for  the  general  balance 
due  to  him  from  such  principal.  Although  here,  there- 
fore, the  actual  possession  of  the  staves  was  in  Duncan 
and  Fletcher,  still  they  must  be  considered  as  if  they  were 
in  the  possession  of  the  defendants. 

Mr.  Serjt.  Copley  now  shewed  cause. — There  can  be 
no  doubt  but  that  the  plaintiff  is  entitled  to  recover.  This 
is  not  a  question  as  between  the  vendor  and  vendee  of 
goods,  but  as  between  pri|;icipal  and  broker ;  and  in  Kinr 
lock  y.  Craig  (c),  it  was  decided,  that  a  broker  or  factor 
has  no  lien  on  goods  for  a  general  balance,  unless  the^ 
come  into  his  aciual  possession.  Here,  the  defendants 
had  never  been  in  the  actual  possession,  for  the  staves 
remained  in  the  yard  of  Duncan  and  Fletcher  till  after 
the    bankruptcy,    and    therefore    they    could    have    no 


(a)  2  EaU.  523. (b)  I  Burr.  489. (c)  3  Term  Rep. 
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^^^         pretence  to  claim  a  lien  on  tfaem  for  such  balance ;  be- 
Tatlok       udes,  they  contracted  that  .the  bankrupt  should  paj  rait  te 
*•  Duncan  and  Co.  if  die  staves  should  remain  longer  on  the 

and  Another  P^*®"^*  ^^^  ^  month,  and  they  entered  into  socb  con- 
tract as  his  agents.  If  the  rent,  therefore,  had  not  been 
paid,  Duncan  and  Co.  could  only  have  recovered  it  from 
the  bankrupt,  and  the  staves  were  to  remain  in  their  pos- 
session until  the  defendants  received  future  directions  from 
faim,  and  he  did  not  give  orders  for  the  transfer  of  those 
taken  by  the  defendants  to  their  own  premises. 

Mr.  Serjt.  HuUock  in  support  of  the  rale. — The  de- 
fendants had  a  sufficient  possession,  as  factors,  at  the  tim^ 
of  the  bankruptcy,  to  found  a  lien  on  the  staves  in  <pies- 
tion  for  the  general  balance  due  to  them  fit>m  the  bankrupt 
The  case  of  Kinlock  v.  Craig  did  not  establish  that  aa 
actual  possession  was  necessary,  for  it  was  there  merdy 
decided,  that  if  goods,  after  being  cousigned  to  a  factor, 
were  stopped  in  transitu,  no  such  right  vested  in  him,  and 
that  the  owner  might  exercise  the  power  of  stoppii^  the 
goods,  so  as  to  prevent  the  factor  gaining  any  lien  upoa 
them*  Here,  Duncan  and  Co.  received  orders  for  the  de- 
livery of  the  staves  from  the  defendants  alone,  and  psrt  of 
them  were  shipped  for  Bristol  on  account  of  such  order, 
and  the  bankrupt  himself  considered  them  to  be  under  the 
control  of  the  defendants,  and  Duncan  and  Co.  knew  no 
other  persons.  At  all  events,  they  must  be  considered  as 
being  in  possession  during  the  month  the  staves  irere  to 
remain  on  the  premises  of  the  latter,  rent  free.  Tbe 
case  of  Man  v.  Shiffner  shews  that  actual  possession  is 
not  necessary  to  constitute  a  lien  of  this  description,  and 
Duncan  and  Co.  might  be  considered  as  the  servants 
of  the  defendants,  who  were  entitled  to  hold  the  stavo 
as  against  the  bankrupt,  their  principal ;  and  although  tlie 
staves  were,  by  the  permission  of  the  defendanb,  aUofved 
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^  remain  on  the  premUea  of  Duncan  mod  Co.,  still  tbey  '^^^ 

bad  the  same  right  of  possession,  as  if  they  had  them  io        Tatlou 
their  own  warehouses.  e. 

RoBiNsoir 

and  Another^ 
Lord  Chief  Justice  Dallas. — It  appears  to  me  to  be 

unnecessary  in  this  case  to  enter  into  a  nice  distinction 
between  actual  and  constructive  possession.  My  Brother 
HuUock  has  contended,  that  an  actual  possession  by.th^ 
defendants  is  unnecessay,  and  that  a  constructive  posses- 
sion is  sufficient  for  die  purpose  of  establishing  their  lien, 
fiut  the  facts  of  this  case  appear  to  me  to  be  decisive  of 
the  present  question.  The  contract  waa  entered  into  with 
Duncan  and  Co.  by  die  defendants,  as  brokers  for  the  bank- 
nipt ;  and  the  staves,  after  they  were  purchased  by  them  in 
that  character,  were  to  remain  on  the  premises  of  the 
former,  one  month,  rent  free,  and  after  the  expiration  of 
that  j>eriod,  the  bankrupt  was  to  pay  a  certain  rent  for 
them,  until  they  were  removed.  Could  Duncan  and  Co., 
as  vendors,  have  maintained  an  action  against  the  defendants 
as  brokers,  for  the  rent  after  that  time  i  If  the  staves  had  . 
been  destroyed  by  fire,  there  can  be  no  doubt  but  that 
the  loss  would  have  fallen  on  the  bankrupt  alone,  and 
not  otk  the  defendants,  who  entered  into  the  contract  for 
him  as  his  factors.  Even  if  the  case  stopped  here,  I  think 
the  possession  was  clearly  in  the  bankrupt*  In  point  of 
fact,  it  has  not  been  contended  that  the  staves  were  ever 
in  the  manual  possession  of  the  defendants,  for  they  could 
not  exercise  any  act  of  dominion  over  them  but  through 
the  orders  of  the  bankrupt  himself,  and  the  defendants 
received  no  intimation  from  him  to  remove  those  staves  . 
which  they  took  to  their  own  premises.  But,  on  the  . 
contrary,  he  directed  them  to  remain  in  Duncan  and  Fiei^  i 
che/s  yard,  and  not  to  be  shipped  without  his  further  : 
orders,  and  part  of  them  had  previously  been  shipped  by 
the  express  direction  of  the  bankrupt.  These,  therefore, 
were  clearly  acts  of  dominion  by  him  alone,  subsequently 
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Id  the  iilew  Tke  powciatoo  wtv  cletrFf  b  Him  at  ife 
MM  he  guve  tke  defcuAuti  ordcrr  fb  tfatp  the  stsrcs  for 
BriUolf  and  there  was  an  alteratioo  of  tbe  ynopaij  by 
bim,  when  the  defendants  made  tbe  shipment  in  j 
of  that  Older. 


Mr.  Justice  Park. — I  am  entn^ly  of  die  sime  opi- 
Thare  can  be  no  donbt  as  to  the  facts  of  the  esse. 
It  appeaia  the  pnrehase  of  the  staves  m  qtiestioo  took 
phce  on  the  1 5lh  of  October,  hj  the  defendants,  as  broken 
for  the  baokmpty  and  no  acta  of  ownership  were  then  ex- 
eioisad  by  them,  and  the  seller  consented  tfaej  shonM  le- 
nsain  on  their  premises  one  month,  widioQC  p»jmg  any 
rant»  The  defendants  should' then  have  aeted  Arectly  or 
indbeotly ;  for  if  a  fire  had  happened  whhm  the  m6odi, 
can  it  be  contended  that  they  would  have  been  liiUe 
for  the  loss?  llie  case  of  Man  ir.  Skiffner  has  no  bcariif 
on  the  present  question',  for  there  Atherton  and  Aitley 
were  middle  men,  and  had  sugars  consigned  to  them,  sad 
the  defendants  were>  agents  o(  Atkerion  and  AMlof^  and 
set  up  their  ckim  against  the  original  consignor,  and  tbe 
Court  founded  their  opinion^  not  on  any  right  whidi  the 
defendants  had  to  detain  the  policy  frOm  the  fJuitiif,  os 
the  ground  of  having  a  lien  on  it  to  satisfy  their  claim  oa 
Aihirion  and  J^iley,  but  they  were  considered  as  ifae 
setraats  of  Athertcn  and  Anley,  who  were  entitled  to 
hold  the  policy  as  against  the  plaintiff,  who  claimed  from 
Htaik^  the  consignor,  uaftil  their  claim  on  HaA  was 
satisfied,  on  the  soote  of  their-  general  balance.  Here  it 
appears  that  jDtmoaii  and  Co^  wrote  to  the  defendants  ia 
the  month  of  Nbeeinier,  requesting  the  removal  of  the 
stavesw  If  the  latter  had  been  in  the  possession  of  them, 
tbqF'Oottld  have  removed  them  at  once  witlknit  wailing 
for  theiiarther  orders  of  tbe  bankrupts 
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Mn.Juslice  BuBBOUOH. — ^la  order  to  found  a  lien. 
bj  a  (a«:tor»  it  is  in<;umhettt  on  him  to  «hew  that  the  pr(>- 
perty  on  which  it  is  claioied  was  in  his  possession  at  ibe 
ti«ie  he  insisted  on  tl^  right  to  such  lien.    That  question 
has,  in  this  case,  been  left  to  the  Jury,  and  I  thbuk  thej 
have  formed  a  right  conclusion,  as  there  can  be  but  little 
doubt  to  whom  the  staves  in  question  belonged.    Th^ 
were,  spld  by  Duncan  and  Co.  to  the  bankrupt^  and  not 
to  the  defendantSi  who  purchased  theni  in  the  expresa  char 
ractef  of  his  factors  or  brokers.    They  should,  therofons^, 
have  dearly  proved  at  the  trial  that  the  staves  had  actually^ 
passed  from  the  possession  of  the  bankrupt  to  tImiK 
selyes ; — this  they  failed  to  do,  and  I  therefore  concur  wi4^ 
the  Court  in  thinking  that  the  possession  remained  in* 
the  bankrupt,  and  consequently  that  the  plaintiff,  as  hit 
assignee,  is  entitled  to  recover. 

Rule  discharged. 


UlS. 


TAXum 

RoaiNsoir 

and  Another* 


Bowse  v.  Evebarj). 


Saturdaj. 
Nov.  28tfai 


Tais  was  an  action  of  assumpsit,  brought  by  the  plaintiff  The  defendant 

as  the  farmer  of  tlie  Post  Horae  duties  for  the  county  of  ^V*«  licensed 
» .      .  i.  •       »  i.    ^  ^  l«t  post 

lancoin,  to  recover  certam  sums  from  the  defendant,  as  hones,  agreed 

duties  due  from  him  to  the  plaintiff,  for  letting  horses  to  with  the  pro- 

hioe.    The  first  count  of  the  declaration  stated,  that  the  ^eekl^newa- 

defendant  was  indebted  to  the  plaintiff  as  such  farmer,  in  paper  to  con- 

tbe  sum  of  100/.  for  certain  duties  due  and  of  right  payable  ^®7  several  of 

the  nnmbers 
from  N.  to  X. 
a^d.d^ljver  them  there  every  Friday,  on  being  paid  tweWe  shillings  per 
week  for  such  conveyance.  The  papers  were  regularly  conveyed  by  the 
defendant  or  his  boy,  sometimes  on  horseback,  and  sometimes  in  a  one- 
horse  chaise.  The  defendant  now  and  then  carried  a  passenger  in  his 
chaise,  when  he  paid  the  duty,  and  generally  carried  parcels  for  hire  from 
N.  to  Z.  for  different  persons  : — Held,  that  he  iraa  not  liahle  to  the  duties 
imposed  by  the  25  Geo,  3,  e.  51,  or  44  Geo,  3<  c,  98,  schedale  B.  as  it  did 
not  eonatitate  a  UtHng  to'Mre  for  the  purpose  of  travelling  within  those 
statutes. 


1M 


CASES  IN  MiCttAELM AS  TERBT, 


1816. 

DOWSB 
EVBRARD. 


to  him  from  the  defendant,  in  respect  of  divers  borses^ 
mares,  and  geldings,  by  the  defendant  before  that  time, 
and  whikt  the  plaintiff  was  such  fanner,  let  to  hire  bj  die 
mile,  to  be  used  in  travelling,  and  used  in  travdliog  in 
Greai  Britain,  and  within  the  county  of  Lineoln^vid  the 
district  of  the  Post  Horse  duties,  within  which  the  plain- 
tiff was  such  fanner ;  and  in  respect  of  divera  other  hones, 
fcc.  by  the  defendant,  let  to  hire  by  the  stage,  to  be  used 
in  travdiing,  &c. ;  and  in  respect  of  divers  other  hones, 
&c.  by  him  let  to  hire  for  a  less  period  of  time  than  twenty- 
eight  days,  for  drawing,  and  used  in  drawing  on  public 
roads  in  Great  Britain,  carriages  used  for  travelling  post 
or  otherwise ;  and  in  respect  of  other  horses,  &c.  by 
the  defendant,  let  to  hire  for  a  day,  or  less  penod  of  time^ 
for  drawing,  and  used  for  drawing  on  the  public  roads, 
coaches  and  other  carriages ;  and  in  travelUng  post  and 
otherwise  within  the  districts  of  the  Post  Horse  duties 
where  the  plaintiff  was  former  as  aforesaid  ; — and  alleged 
that  the  defendant  promised  to  pay  him  the  said  sum  of 
money  on  request. — ^There  were  two  other  counts^  vaiying 
the  purposes  for  which  the  horses  were  le^  as  well  as 
cpunts  for  money  had  and  received,  and  on  an  account 
stated. — The  defendant  pleaded  non-assumpaii. 

At  the  trial  of  the  cause  before  Lord  Chief  Baioa 
Richards,  at  the  last  assizes  at  Lincoln,  die  following  ad- 
missions were  given  in  evidence :— That  Messrs.  A»- 
comb,  of  Stamford,  were  the  proprietors  and  publishers 
of  the  Stamford  Mercury;  a  weekly  newspaper.  That 
the  defendant  (who  was  licensed  to  let  post  hones)  had 
agreed  witli  Messrs.  Newcomb  to  convey,  and  <fid  convey 
a  quantity  of  those  papers  on  Friday  in  each  week  fix>m 
New  Sleaford  to  Lincoln,  for  them,  and  delivered  the 
same  zt  Lincoln,  on  being  paid  twelve  shillings /»er  week 
for  such  conveyance.  That  such  papers  were  carried 
every  Friday,  by  the  defendant  or  his  boy,  from  Nem 
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Sleliford  to  Lincoln^  generally  on    horseback,  and  oc- 
casionally in  a  single  horse-chaise* 

That  the  defendant  did  not  return  such  horse  or  chaise 
in  bis  weekly  account  of  post  horses  for  the  stamp  office, 
as  he  conceived  the  same  not  to  be  within  the  operation  of 
the  statutes  relating  to  post  horses  (except  in  such  cases 
where^  in  his  weekly  joumies,  he  had  carried  a  passenger)^ 
on  which  occasions  he  had  always  paid  the  duty.  That 
such  agreement  commenced  from  the  29th  of  March, 
1816,  and  was  continued  until  the  month  of  jipril, 
1816.  That  the  defendant  also,  in  his  joumies  from 
New  Sleaford  to  linculn,  carried  parcels  for  hire  for  per- 
sons wlien  they  applied  to  him  for  that  purpose.  Under 
these  circumstances,  the  Chief  Baron  was  of  opinion  that 
this  was  not  a  travelling,  within  the  meaning  of  the  sta- 
tutes, and  the  Jury  accordingly  found  a  verdict  for  the 
defendant ;  but  he  stated,  in  his  report,  that  he  doubted 
whether  the  44  Geo.  3.  c.  98,  had  been  referred  to  at  the 
triaL 
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Mr.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  ob« 
tained  a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  and  observed,  that  the  only  question 
was,  whether  this  was  a  letting  to  hire  by  the  defendant 
by  the  mile,  to  be  used  in  travelling  in  Greai  Britain^ 
That  that  would  depend  on  the  construction  of  the  fourth 
section  (a)  of  the  25  Geo.  3.  c.  51,  and  the  44  Geo.  3.  c.  98, 


(a)  By  which  it  is  enacted,  that  for  and  in  respect  of 
every  horse  hired  by  the  mUe  or  stage,  to  be  used  in  tra- 
velling post  in  Great  Britain,  there  should  be  charged  a 
duty  of  one  penny  halfpenny  for.  every  mile  such  horse 
should  he  hired  to  travel  post.  And  that  for  and  in  re^ 
spect  of  every  horse  hired  for  a  day,  or  any  less  period 
of  time,  for  drawing  on  any  public  road,  any  coach  or 
other  carriage  used  in  travelling  post,  or  otherwise,  bj 
whatsoever  name  such  carriages  then  were,  or  thereafter 

VOL.  II.  3  c 
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schedule  B.(a%  in  whidi  the  word  foif  is  allogetkr 
omitted,  as  to  horses  let  to  hire.  A  dnty  therafofettnow 
payable  for  every  horse  hired  to  be  used  in  triTelliBgiii 
Great  Britain,  or  for  drawing  any  carrisge  «cd  in  to- 
veiling  post,  or  otherwise.  Tliat  dierefoit  eitaKb  to 
every  general  mode  of  travelling  or  conveyance.  Tkcue 
of  Rex  V,  Webber  (b),  was  decided  on  the  £56(o.5. 
c.  51.  $.  4,  in  which  it  was  held,  that  a  pcwoawliote 
a  horse  to  hire  to  carry  a  private  express,  mirt  take  oil 
a  licence  under  that  statute. 

Mr.  Seij t.  Letfs  now  shewed  cause.  It  is  gsite  dear  iht 
this  cannot  be  considered  as  travelling  post,  /br  tkpapffi 

nig^t  be  called  or  known,  for  or  in  respect  vkwoi  my 
rates  or  duties,  then  or  theretpfore  under  the  ottagemeBi 
of  the  Commissioners  of  Excise,  were  or  had  bm  mJc 
payable  by  any  statute  then  in  force,  there  **^  J* 
charged,  if  the  distance  should  be  then  asccitou«^  w 
sum  of  one  penny-halfpenny  per  mile ;  and  i^  ^°!J^ 
should  not  then  be  ascerUined,  there  should  be  cta^ 
the  sum  of  one  shiUing  and  nine-pence,  for  wd"  wp 
gf  each  horse  so  hired ;  such  duty  to  be  paid  bjtiicp 
son  by  whom  such  horse  should  be  so  hired.  , 

(a)  Which  directs,  that  there  shall  be  raised,  le«ed»»» 
paid,  unto  and  for  the  use  of  his  Majesty,  the  •«'«'*"T 
following;  that  is  to  say,  for  every  horse,  mare,  otm 
ing,  hired  by  the  mile  or  stage,  to  be  used  in  ^'^^ 
4Sreat  Britain,  for  every  mile  such  horse,  Ac.  sm" 
hired  to  travel,  the  sum  of  one  penny  ^^P5°°{i^or, 
and  in  respect  of  every  horse,  mare,  or  gelding,  wreo 
less  period  of  time  than  twenty-eight  *"c^*^^®  '^p 
drawing  on  any  public  road,  any  coach  or  other «     6^ 
used  in  travelling  post,  or  otherwise,  if  the  **^^ 
the  time  of  hiring  such  horse,  &c.  sl^^^'^^  ^  "^^^T^' 
the  sum  of  ono  penny  halfpenny  for  every  mile  socft 

mare,  or  gelding  should  be  hired  to  travel;  »°°.^^^i 
respect  of  every  horse,  marc,  or  g^Wi^K  ??  "^  AgjU 
above  mentioned,  in  any  case  where  the  distsnce  , 
not  at  the  time  of  such  hiring  be  ascertained,  tften^^^ 
one  shilling  and  nine-pence  for  each  dtyforwmcn 
horse,  mare,  or  gelding,  should  be  so  hired. 

(b)  3  Term  Bep.  72. 
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niigiit  be  convejrsd  by  to  iodividiial  without  either  hone  or 
carrii^  of  eny  deecriptaoo.  And  therefore  die  only  qaet* 
tion  is*  whether  this  be  a  traTelling  in  Great  BriuAn  with* 
in  the  44  Geo.  3.  €.  gs,  ichedale  B  ?  In  Smith  v.  Most  {a), 
it  was  decided,  that  the  letting  to  hire  a  hearse  and  four 
horses  by  a  person  licensed  to  let  horses  for  the  purpose 
of  conveying  a  corpse  from  York  to  Brecon,  to  be  buried, 
for  which  the  person  letting  charged  and  received  a  speci* 
fie  sum  for  the  job,  and  not  after  the  usual  or  any  certain 
rate  per  mile,  was  holden  not  to  be  liable  to  the  Post 
Horse  duty;  but  a  hearse  is  now  made  liable  to  pay  duty 
by  the  57  Geo.  3.  c.  50.  s.  23  (6).  Whether  the  defend*^ 
ant  carried  the  newspapers  on  his  own  or  a  horse's  back^ 
be  would  be  still  a  traveller.  In  order  to  make  himself 
liable  to  the  duties,  there  must  be  a  letting  to  hire  {  and 
here  he  merely  engaged  to  carry  the  papers  as  a  common 
carrier,  and  there  was  no  agreement  as  to  the  mode  of 
travelling  either  by  horse  or  by  carriage.  He  might  there- 
fore use  bis  own  horse  or  carriage,  or  none  at  all.  If  he 
be  liable,  so  would  the  cart  of  a  common  carrier,  as  both 
the  horse  and  the  chaise  were  his  own  property.    He 
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(c)  8  Mauk  and  Selw.  15. 

(b)  By  which  it  is  enacted,  that  from  and  after  the 
passing  of  that  act,  the  duties  before  mentioned  should 
not  be  deemed  to  attach  upon,  or  be  payable  for  or  in 
riMipect  of  any  horses»  mares,  or  geldii^,  which  should 
be  hired  for  drawing  any  carts  or  carriages  kept  or  usually 
employed  for  the  conveyance  of  fish,  or  for  or  in  respect 
of  any  horses.  Sic.  used  in  chariots  or  other  carriages 
duly  Ucensed  by  tbe  Commissioners  of  Hackney  Coaches, 
where  the  same  should  be  hired  to  go  no  greater  distance 
than  ten  miles  from  the  city  of  London  or  Westmuuter^  or 
the  suburbs  thereof;  but  that  the  said  duties  should  be 
deemed  to  attach  upon  and  be  payable  for  or  in  respect 
of  horses,  &c.  which  should  be  hired  for  drawing  hearses,  * 
in  the  same  manner  as  those  hired  for  drawing  mourning 
coaches,  or  other  carriages. 

Sc« 
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tberefore  cannot  be  deemed  to  come  within  die  stataleSj 
as  he  was  not  travelling  with  a  horse  let  to  hire. 

Mr,  Seij t.  Vaughan,  in  support  of  the  rule.  It  \m  ootf  ne- 
cessary to  look  at  the  declaration^  and  the  statutes  ^  Geo.  5. 
c.  5 1,  and  44  Geo.  3.  c.  93,  (which  must  be  taken  togedker) 
and  the  admissions  of  the  parties ; — to  shew  that  the  de- 
fendant is  liable  to  pay  the  duties  sought  to  be  recofcied 
by  the  plaintiff.  This  is  not  an  action  of  debt  for  penal- 
ties, and  if  the  Chief  Baron  had  considered  the  effect  of 
the  44  Geo.  3.  c.  98,  at  the  trial,  it  is  quite  clear  that  the 
plaintiff  would  have  been  entitled  to  recover; — as  by  that 
statute,  it  is  not  necessary  that  a  horse  sfaou/d  be  used  in 
travelling  post.  It  is  true  that  the  25  Geo.  3. 0.51,  con- 
templated a  travelling  post ;  and  Lord  Kenyan  bdd,  tn 
Hex  V.  Webber  (a),  that  a  person  canying  a  privtfte  express 
was  travelling  post.  Whether,  therefore,  a  person  carry  s 
newspaper  or  letter  for  hire  on  horseback,  it  is  a  travelling 
within  the  44  Geo.  3.  Althoogb  the  jonmies  were  performed 
by  the  defendant  with  his  own  horse  and  chaise,  stBI  they 
were  used  in  travelling,  which  in  the  common  and  general 
acceptation  of  the  term,  must  mean  labouring  or  working. 
Whenever,  therefore,  a  person  licensed  to  let  post  horsei^ 
lets  one  for  the  purpose  of  travelling,  he  is  liable  to  the 
duty  imposed  by  the  44  Geo.  3.  c.  98.  So,  if  ha  let  a 
'^  horse  for  the  purpose  of  drawing  any  earriage^  he  is 
equally  liable,  as  the  words  '<  or  otherwise/*  apply  to  all 
horses  hired  for  drawing  any  carriage  for  the  purpose  of 
travelling.  And  horses  used  for  the  purposes  of  drawing 
fish  carts,  or  hackney  chariots,  are  the  only  exceptions  in 
the  57  Geo.  3.  c.  59.  s.  23. 


(a)  Z  Term  Rep.  75, 
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Lord  Chief  Justice  Dallas.  —  This,  la  an  action 
brought  by  a  farmer  of  the  Post  Horse  duties,  to  recover 
certain  duties  from  the  defendant,  on  the  ground  that  he 
has  let  a  liorse  or  chaise  to  hire  by  the  mile,  to  be  used 
in  travelling  in  Great  Britain.  It  is  quite  clear,  to  render 
him  liaUe,  that  such  letting  must  be  for  the  purpose  of 
travelling.   "It  is  not  necessary  to  enquire  into  the  precise 
meaning  of  the  word  ''  travelling  ;*'  as  the  material  ques- 
tion for  the  consideration  of  the  Court  is,  taking  all  the 
terms  of  the  statute  in  combination,  whether  this  be  a 
letting  to  hire  for  the  purpose  of  travelling.    The  declara- 
tion appears  to  me  to  be  decisive  as  to  this  point — it 
alleges  a  letting  to  hire  of  divers  horses  to  be  used  in 
travelling,  as  well  as    for  drawing    carriages    used    for 
travelling  post  or  otherwise  —  whether,    therefore,  the/ 
iTV'ere  used  for  travelling  or  not,  still  it  must  follow  of 
necessity  that  there  was  a  hiring  for  the  purpose  of  tra- 
velling.    By  the  general  acceptation  of  the  terms,  I  think 
It  would  be  too  much  to  say,  that  there  has  been  a  letting 
to  hire  by  the  defendant  in  this  case.    What  are  the  facts  i 
He  is  in  the  nature  of  a  common  carrier,  and  travels  from 
one  town,  to  another,  and  sometimes  carries  passengers  in 
his  chaise,  as  well  as  parcels  for  other  persons.     Can  this 
therefore  be  a  contract  to  let  a  horse  and  chaise  to  hire  to 
the  proprietors  alone  for  the  carriage  of  their  newspapers  ? 
I  think  it  cannot  be  so  considered,  as  he  not  only  took  pas- 
sengers, but  parcels  for  other  persons ;  and  in  the  former 
instance  always  paid  the  duty.    It  appears  too  that  some- 

•  times  he  carried  the  papers  on  horseback,  sometimes  in 
his  chaise,  and  he  might  have  carried  them  without  either. 

i  am  therefore  of  opinion  that  this  does  not  amount  to  a 

direct  contract  for  hire ;  and  that  the  Chief  Baron  was 

|)erfectly  right. 


1818. 


DowsB 

V. 

EVbrard^ 
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Dowse 
o. 

EVBRARO. 


Mr.  Josdce  Paek.     My  Brother  Vaugkan  seems  to 
have  foanded  his  applicttion  on  the  miscoiiceptioo  of  the 
letmed  Baron  who  tried  this  cause,  as  he  does  not  re- 
collect whether  the  44  Geo.  3.  c.  93,  was  refened  to  at 
the  trial  or  not.     In  Hanletf  v.  Cubberky  (a),  it  was  de- 
cided, that  a  letting  a  horse  to  hire  to  go  a  certadn  stage, 
and  back  again,  within  the  day,  required  a  licence  ander 
the  statute  44  Geo*  3.  c.  98,  schedule  A.; — the  same  ad  im- 
posiiq;  the  duty  by  schedule  B.  on  efery  horse  hired  by  die 
mile  or  stage,  to  be  used  in  travelling,  (omitting  the  word 
pbei,  which  seemed  to  have  been  accidentally  retained, 
widiout  any  definite  meaning,  in  scbedule  A.)  such   act 
hanng  been  passed  to  repeal  a  prior  statute  in  which  die 
word  poU  was  introduced  on  both  occasioas.    But  it  is 
unnecessary  to  consider  in  this  case  whether  this  be  a  tm- 
▼elling  generally,  but  whether  it  be  a  travdUng  for  hire. 
In  order  to  render  the  defendant  liable,  it  is  abaolutdy 
necessary  that  there  should  have  been  a  letting  to  hire  for 
the  pOrpoae  of  travelling.    If  the  Court  were  to  allow  mj 
Brother  Faughan  the  full  extent  of  bis  argument,  every 
hone  labouring  for  profit  would  be  considered  as  hm% 
used  in  travelling.     So  eveiy  person  licensed  to  let  horses, 
would  be  liable  ^r  riding  his  own  horse,  or  even  if  a 
person  sent  for  an  apothecary,  or  rode  to  receive  money, 
he  would  be  considered  liable ;  I  therefore  concur  widi 
my  Lord  Chief  Justice  in  thinking  that  the  Chief  Baron 
vras  perfectly  r^t. 


Mr.  Justice  Burrough. — I  am  of  the  same  opinion; 
the  Chief  Baron  thought  that  the  horse  and  dimse  in 
question  were  not  let  to  hne  for  the  purpose  of  tra- 
veiling. 

Rule  diicharged. 


(a)  16  EaH,  257. 
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In  jRe  Burgess. 

This  was  a  case  sent  for  the  opinion  of  the  Judges  of  A  debt  for  ia- 
this  Court,  in  pursuance  of  an  order  of  the  Lord  Chan-  ^^^o^v^Vble^^ 
cellor,  made  ou  the  24th  of  November,  1817.  underacom- 

Ou  the  26th  of  Augjust^  1816,  a  commission  of  bankrupt  mission  of 
was  awarded  and  issued  against  Sambrook  Burgesa,  on  the  ^  of  ^ex-°  ^ 
petition  of  Daniel  Cropper : — and  the  act  of  bankruptcy,  change,  unless 
on  which  the  commission  was  founded,  was  committed  on  ?^^^  interest 
the  23d  of  Jugust,  1816.    The  debt  in  respect  of  which  Jq  the  body  of 
Cropper  procured  the  commission  to  be  issued,  was  sworn  the  bill; — 
by  him  to  be  due  on  or  in  respect  of  a  bill  of  exchange,     u^        t'li    f 
in  the  following  words  : —  exchange  was 

drawn  by  A. 
"  .£08.  Il5.  Manchester,  January  2d,  1816.      for  £98.  lit. 

"  ITiree  mouths  after  date,  pay  to  the  order  of  myself.  Payable  to  his 
ninety-eight  pounds,  eleven   shillings,  value  received,  as  months  after 
advised.  date,  and  m- 

"  Sambrook  Burgess/'      dorsed  to  B. 

To  Me.«,.  Buiter^orth  .nd  Evans,  dbhonoS^rSf 

fVatHng  Street,  London.  *  was  duly  pro- 

tested, and  the 
This  bill  was  accepted  by  Butterworth  and  Evans,  as  "n'^^est  there- 
follows  : — *^  Accepted,  payable   at  Messrs.  Glyn,  Mills,  amounted  to 
and  Co. — Butterworth  and  Evans-^  and  was  thus  indorsed,  £1.  17«. : — 

"  Pay  Messrs.  Tho.  Feet  and  Co.  or  order,  Sambrook  Bur-  ^®L^.'  *^**  ^ 

"^  such  interest 

gfS5,  per  pro.  Thomas  Peet  and  Co.  D.  W.  Osbaldistone —  could  not  be 

Daniel  Cropper.**    The  bill  having  been  thus  indorsed  by  considered  as 

Burgess  to  Peet  and  Co.  and  by  them  to  D.  Cropper,  he,  JetUionhif'*^ 

before  the  bill  became  due,  for  a  valuable,  consideration,  creditor's  debt, 

indorsed  the  same  to  John  Cropper,  who  indorsed  it  for  a  ^^^^J^  a  com- 
1     ii  •.       •  V    1       »#■!/•      n^     1^-11  mission  issued 

valuable  consideration,  to  one  Joshua  Metcatje.     i lie  bill  ugaiust  A. 

not  being  paid,  Metcalfe  caused  it  to  be  noted  and  pro- 
tested for  non-payment ;  and  after  it  had  been  protested, 
it  was  returned  by  him  to  Daniel  Cropper ;  and  Metcalfe 
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1818.         demtnded  of  Daniel  Cropper,  and   he  actaally  pud  or 

r^         allowed  to  Metcalfe,  on  the  8tb  of  Jpril,  I8I6,  the  nam 

BuROBSi.      ^'  ^^^'  ^  ^'*  ^^  amount  of  the  bill,  and  thirteen  shillings 

and  eight-pence  for  the  protest  and  expences,  making 

together  the  sum  of  .£99.  4«.  Sd. 

The  protest  was  made  and  written  on  the  5th  of  Aprif, 
V  18l6»  the  day  on  which  the  bill  of  exchange  became  dae, 

and  due  notice  of  the  non-payment,  and  also  of  the  pro- 
tect, was  given  to  Burgesf .  The  amount  of  the  debt 
claimed  by  Daniel  Cropper  to  be  due  to  him  from  Bwr- 
gess  at  the  time  of  petitioning  for,  and  of  the  issoing  the 
commission  of  bankrupt,  consisted  of  the  following  par- 
ticulars : — 


£  *. 

d. 

Amount  of  the  bill        -        -    98  U 

0 

Four  months  and  and  sixteen 

days  interest  thereon           -       1  17 

2 

Protest  and  expences             -      0  IS 

8 

£101     1 

10 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  these  circumstances,  the  said  Damd  Cropper 
had,  at  die  time  of  suing  out  the  said  commission  of 
bankrupt  against  the  said  Sambrook  Burgess,  a  good  and 
sufficient  debt,  as  petitioning  creditor,  to  support  the 
said  commission. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  Term,  when 

Mr.  Serjt  Hullock,  in  support  of  the  commission,  sub- 
mitted, that  at  the  time  it  was  issued.  Cropper  had  a  good 
and  sufficient  petitioning  creditor's  debt.  The  only  ques- 
tion is,  whether  he  is  entitled  to  set  up  the  interest  as  part 
of  such  debt.    If  the  interest  could  only  be  recovered  as 
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fn  the  nature  of  damagesi  it  could  not  form  part  of  the  1818. 

debt ;  but  if  it  be  secured  by  the  instrument  itself,  it  is  j^  ^ 
proveable  down  to  the  date  of  the  commission.  So  if  it  Buroess. 
become  due  by  a  course  of  dealing,  or  by  the  custom  of 
trade,  or  on  an  instrument  securing  the  principal,  it  is 
sufficient.  In  Blaney  v.  Hendricks  (a),  it  was  decided, 
that  interest  was  diie  on  all  bills  of  exchange  and  notes  of 
hand,  payable  at  a  day  certain,  (or  after  demand,  if  pay- 
able on  demand)  from  the  instant  the  principal  became 
due  and  payable.  The  distinction  is,  whether  interest  can 
be  recoverable  as  damages,  or  a  debt  at  law.  If  it  become 
due  in  a  course  of  dealing  between  the  parties,  as  on  an 
account  between  a  banker  and  a  creditor,  if  interest  has 
been  usually  paid,  such  creditor  is  entitled  to  recover  the 
balance,  with  interest ;  as  the  allowance  of  interest  on  the 
former  statement  of  accounts,  is  evidence  of  an  ori- 
ginal contract  between  the  parties  that  a  debt  should  carry 
interest.  So,  if  a  bill  be  payable  on  a  specific  day,  and  a 
Jury  find  a  verdict  for  the  amount  of  the  principal  only,  it 
may  be  set  aside,  as  the  allowance  of  interest  is  a  matter 
of  course,  and  not  to  be  left  to  them.  The  same  prin- 
ciple applies  to  writs  of  inquiry.  In  Ex  parte  Cham' 
pion  (6),  Lord  Thurlow  agreed  with  Lord  Hardwicke*9 
rule,  that  '^  where  a  contract  is  entered  into  for  a  certain 
sum,  and  interest  could  not  be  given  at  law,  but  in  the 
shape  of  damages,  it  was  not  the  course  of  the  Court 
to  give  interest  in  bankruptcy ;"  but  there,  interest  was 
allowed,  after  a  certain  credit,  according  to  the  course  of 
actual  trading,  and  accounts  formerly  settled  between  the 
parties.  It  therefore  is  of  no  consequence  whetlier  there 
be  a  specific  contract,  as  interest  jnay  be  implied  by  the 
(ourse  of  dealing  between  the  parties.    In  Tew  v.  The 


(n)  2  Sir  W.  SL  761. (6)  3  Brown's  Chan.  Cas.  439. 
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laia  Earl  ofWiniertonia),  Lon]  Thurlaw  sud,  ''Tbe  Ccmt 
•^'^^  had  never  pven  interest,  but  where  there  had  been  scnbs 
«  BuRGESt.  ground  from  whence  it  could  gather  that  there  was  a  con- 
tract between  the  parties  that  interest  should  be  pwL'' 
Here,  therefore,  the  bill  was  sufficient  evidence  of  such 
contract.  In  Lowndet  v.  Collins  (i),  the  Master  of  ihe  BoUs 
said  he  *^  had  always  taken  it  to  be  dear,  that  whereter 
diere  is  a  written  contract  for  a  sum  of  money,  paydbk 
on  demand,  or  on  a  day  certain,  interest  is  pajmUe  bom 
the  time  of  the  demand  made,  or  from  the  fixed  period  of 
payment;  and  there  was  no  difference  whether  that  con* 
tract  was  contained  in  a  promissory  note,  or  any  other 
instrument ;  that  it  would  be  very  inconvenient  that  a 
different  rule  should  prevail  at  law  and  in  equity  with 
ragvd  to  that  question ;  that  it  often  come  before  Lord 
Alvanky,  who  bad  occasion  to  consider  it  mudi  in  many 
other  cases  besides  Upton  v.  Lord  Ferrers  (c),  particabrly 
in  Parker  v.  HuiduHMon  (d),  where,  he  observed, '  that  he 
had  spoken  to  Lord  Kenyon  as  to  the  practice  at  Nid 
Priu$  upon  promissory  notes ;  and  he  said  that  the  Jud^ 
did  not  leave  it  to  mere  danuiges,  but  directed  the  Jury 
to  give  interest,  and  that  on  notes  payable  at  a  day  certain, 
or  on  a  written  undertaking  to  pay  by  instalments,  there 
would  be  no  doubt  in  directing  the  Jury  to  give  interest" 
Here,  the  bill  was  payable  on  a  day  certain,  and  inteicst 
accrued  from  the  moment  it  was  dishonoured,  and  if  the 
Jury  had  not  given  a  verdict  for  the  amount  of  such  in- 
terest, it  could  not  be  sustained.  The  debt  arises  oat  of 
the  instrument  itself,  and  if  it  remain  unpaid  several  years, 
the  party  might  recover  not  only  the  principal,  but  inte- 
rest, either  in  an  action  of  amimpni  or  debt,    la  Sea* 


(a)  3  Brown't  Chan.  Cos.  405. (6)  17  Fet.  28. 

(c)  5  Yes.  801. {d)  8  Ve$.  134, 
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man  ▼•  Dee  {a),  it  was  held,  that  no  action  of  debt  liea 
for  the  interest  of  money,  but  that  it  was  to  be  recovered 
by  assumpsit  in  damages;  but  Lord  Kenyon,  in  the  case 
of  Hemes  v.  Jamieson  (6),  disapproved  of  that  decision, 
and  said,  that  if  it  were  rightly  decided  in  that  case,  that 
an  action  of  debt  wonid  not  lie  for  interest,  great  injustice 
would  be  done  in  a  variety  of  instances ;  and  in  the  late 
case  of  Doran  v.  (yReilly(c),  which  was  an  action  of 
debt  on  a  final  judgment,  there  was  a  count  in  the  decla- 
ration for  interest  on  the  forbearance  of  money  on  request, 
which  was  held  to  be  well  kid ;— a  promise  to  pay  interest 
being  implied ;  and  Seaman  v.  Dee  was  there  referred 
to  {d) ;  and  it  was  stated,  that  that  case  had  not  been  over- 
ruled in  Hemes  v.  Jamieson,  nor  was  it  necessary  that  it 
should  be.  At  all  events,  an  action  of  assumpsit  may  be 
sustained  where  the  consideration  has  been  forbearance,  or 
on  a  bill  or  note  where  interest  miglit  be  recoverable,  as 
in  either  of  those  cases  there  would  be  a  good  and  legal 
consideration.  But  there. is  a  still  stronger  ground  on 
which  the  interest  could  be  set  up  as  part  of  the  petition- 
ing creditor's  debt  in  this  case ;  for  by  the  stat.  9  &  10  fV.  3. 
c.  17*  s.  2.(e),  the  interest  and  expences  on  a  protested 
bill  of  exchange  constitute  a  good  debt  Here  the  pro- 
test was  duly  made  on  the  3th  of  April,  and  notice  given; 
the  petitioning  creditor  therefore  is  entitled  to  interest 


1818. 


BVRGBSa. 


(a)  1  Ventr.  108. (6)  5  Term  Rep.  666. 

(c)  6  Dotr'f  Pari  Rep.  134. (rf)  Id.  144. 

(e)  By  which  it  is  enacted,  that  **  a  protest  having  been 
msAe,  shall,  within  fourteen  days  after  making  thereofp  he 
sent,  or  otherwise  due  notice  shall  be  given  thereof  to  the 
party  from  whom  the  bill  was  received,  who  is,  upon  pro- 
ducing such  protest,  to  repay  the  bill,  together  widi  all 
intsrest  and  cturges  from  the  day  such  bill  was  protested, 
and  in  default  of  such  protest  being  made  and  sent, 
the  person  failing  shall  be  liable  to  all  costs,  damages,  and 
interests  which  shall  accrue  thereby.*^ 
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1818.  from   that  day.     If  a  coant  in  a  declaration  set  out  thai 

^'"^^  a  defendant  is  liable  on  an  inland  bill  which  had  beco 

Bdrgesf  protested^  and  of  M'liich  he  had  notice,  vrherebj  he  be- 
came liable  to  pay  the  interest,  and  a  promise  accordingly, 
it  would  be  a  good  count,  as  it  would  be  founded  on  a 
legal  liability,  and  the  interest  might  be  recoTeiaUe  as  a 
debt. 

Mr.  Seijt.  Lens,  con/ri.— The  Lord  Chancellor  thought 
that  the  interest  in  this  case  could  not  constitute  a  part  of 
the  petitioning  creditor's  debt,  as  it  could  not  be  deemed 
a  legal  debt  until  it  had  been  reduced  to  a  certainty, 
which,  when  ascertained,  would  become  a  legal  debt. 
The  position  laid  down  by  my  Brother  Hul/ock,  is  far 
beyond  the  cases  he  has  referred  to  in  its  support;  for  he 
has  submitted,  that  where  interest  can  be  obtained  in 
any  mode,  although  it  does  not  appear  to  be  payable  on 
the  face  of  the  instrument,  still,  if  a  sum  of  money  be* 
come  payable  on  a  certain  day,  as  in  the  case  of  a  bill  or 
note,  if  it  be  not  paid,  the  interest  accruing  afterwards 
must  be  considered  as  a  legal  debt,  independently  of  the 
statute  9  &  10  fF.  5.  c.  1 7.    There  has  been  no  relaxation 
of  the  general  rule,  that  commissioners  will  not  allow  in- 
terest to  be  proved  as  a  debt  under  the  commisnoo,  un- 
less it  be  clearly  expressed  in  the  body  of  the  instrumeol, 
and  that  if  such  interest  be  in  the  nature  of  damages,  it 
cannot  be  considered  as  part  of  a  debt.    The  rules,  as  laid 
down  by  Lords  Hardwickt  and  Tfiurlow,  are  still  relied 
on,  and  have  never  been  shaken;  but  in  every  case  where 
diere  has  been  a  course  of  dealing  between  parties,  some- 
thing must  appear  on  the  face  of  the  contract  to  entitle 
the  creditor  to  bterest.  Where  notes  are  for  value  received, 
and  interest  is  not  expressed,  the  Jury  do  not  give  the  plain- 
tiff, in  an  action  on  the  notes,  interest  for  them  in  the  na- 
ture of  a  debt,  but  by  way  of  damages  only.    If,  therefore. 
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no  interest  be  specifically  due^  it  cannot  constitute  a  legal         1B18. 
debt.    Although  in  Blaney  ?.  HenAieksia),  it  was  held  that  ^''"^^ 

inteitst  was  due  on  all  bills  of  exchange  payable  at  a  day  Burgbs8 
certain,  still  the  ground  of  that  decision  was  forbearance, 
and  the  Court  held,  that  the  sum  could  not  be  considered 
as  liquidated  until  the  Jury  found  the  value.  There  must 
therefore  not  only  be  a  demand,  but  a  refusal  and  forbear- 
ance, as  if  money  be  due  on  a  note  on  a  particular  dayi 
and  there  be  no  forbearance,  interest  cannot  become  due, 
because  the  day  of  payment  is  passed.  In  Ex  parte 
Champion  (jb)f  Lord  TAtir/oo  recognised  the  distinction, 
and  agreed  with  Lord  Hardwicke's  rule,  that  where  a  con- 
tract is  entered  into  for  a  certain  sum,  and  interest  could 
not  be  given  at  law,  but  in  the  shape  of  damages,  it  could 
not  be  given  in  cases  of  bankruptcy. 

[Mr.  Justice  Park  referred  to  the  case  of  Lee  v.  lat^ 
gard(c)f  where  Lord  Kenywi  said,  that  wherever  interest 
is  intended  to  be  given,  it  forms  part  of  the  damages  as- 
sessed by  the  Jury,  or  by  those  who  are  substituted  in  their 
place  by  the  parties].  In  Tew  v.  The  Earl  of  Winter* 
ton{d),  Lord  Thurlow  distinctly  said,  that  '^  interest  could 
not  be  given,  unless  it  could  be  inferred  that  there  was  a 
contract  between  the  parties  that  it  should  be  paid."  Here, 
it  did  not  appear  that  there  was  any  previous  dealing  what- 
ever between  the  parties.  The  position  laid  down  by  Lord 
Hak,  in  Seaman  v.  Dee  (e),  that  debt  did  not  lie  for  the  in- 
terest of  money,  is  not  only  inapplicable  to  the  present  case, 
but  censurable,  as  where  a  party  expressly  contracts  to  pay 
interest,  it  is  quite  clear  that  such  action  may  be  main* 


(a)  2  Sir  W.  BL  761. (b)  3  Brown's  Chan.  Ctues, 

439. (c)  1  East,  403. — (d)  3  Brown's  Chan. 

Cases,  495. (c)  1  Ventr.  198. 
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1818.  tallied.  Bnt  here  die  question  is,  whether  llie  intnesl  oo 
T^  this  bill  is  due,  ^imsj  a  deht  ;--4t  ooald  not  be  so  conidered 
BuBOSSt.  <>"^i'  >^  ^^  l>^D  ascertained  to  be  so  in  die  natiHe  of  ds* 
mages.  In  Daran  ▼•  0*Reilfy{a),  interesl  fimod  part 
of  the  contract.  If  thn  interest  were  allow«d  to  Aepai* 
titiooing  creditor,  it  would  gife  him  an  undue  adfaalige 
over  the  general  credRtors.  The  true  distinctioB  is  be* 
tween  debts  which  are  legal,  and  those  which  may  becoaic 
so,  and  it  is  quite  clear,  that  commissioners  of  banknipU 
cannot  award  damages.  As  to  the  statute  9fc  10  If.  5. 
k  merely  directs  that  a  party  shall  be  entitled  to  reeoaer 
interest  when  it  becomes  due,  and  cannot  apply  to  bOb 
where  interest  was  not  due  before ;  and  eten  dbeo,  it  can 
only  apply  to  interest  which  may  be  recofenUe  by  law, 
and  not  by  way  of  damages  only.  There  has  no  case  been 
decided  as  to  this  point  since  that  statute  passed,  nor  vas 
it  the  intention  of  the  Legishture  to  introduce  any  new 
law  thereby,  bnt  left  the  question  as  to  what  ioterst 
should  be  recoverable,  and  what  not,  precisely  m  the 
same  situation  as  it  was  before.  Such  interest,  therefore^ 
most  be  left  to  the  Jury,  because  it  is  in  the  nature  of 
damages,  and  not  a  legal  debt,  and  as  such  damages  sie 
unliquidated,  they  cannot  be  proved  under  a  commission 
until  they  are  reduced  to  certainty  by  a  verdict  BesiiH 
in  Ex  parte  Cocks  (jb),  interest  out  of  the  surplus  of  s 
bankrupt  banker's  esUte  was  refused,  on  his  promisw^ 
notes  payable  on  demand,  as  not  being  debts  canyiiig  in- 
terest, either  by  contract  or  on  the  face  of  them  ;  and  die 
Lord  Chancellor  there  said,  **  he  had  always  understood 
the  rule  in  bankruptcy  to  be,  that  debts  carrying  mteiest 
by  contract,  and  no  other,  should  be  entitled  to  inteiesL' 


(a)  6  Daw.  133. (b)  I  i?ose'f  Cas.  Banknmtcv, 

317. 
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And  in  Ex  parte  fVilUanu(a),  it  was  decided^  that  wbere  1St8. 

lliere  is  a  surplus  of  the  bankruptfs  estate,  creditors  are  t'^ 
not  entitled  to  interest  upon  debts,  unless  it  has  been  pro-  Bvrgbss* 
vided  for  by  contract,  either  express  or  implied,  and  that 
interest  is  compnted  «id  given  on  bills  of  ex^ange,  in  an 
action  at  law  in  the  nature  of  damages,  not  strictly  as 
interest,  and  for  a  breach  of  the  contract,  not  in  pursuance 
of  it. 

Mr.  Seijt.  HuUock,  in  reply. — ^Altboug^  Commissioners 
of  Bankrupt  have  established  the  rule,  that  creditors  on 
bills  and  notes  have  no  right  to  prove  interest  on  them,  un* 
less  it  be  expressed  in  the  body  of  such  instruments,  still 
such  practice  is  not  founded  on  legiX  principles,  althoiq;h 
Aey  may  have  been  established  by  equitable  decisions. 
Interest  b  in  the  nature  of  a  debt,  and  may  be  claimed  in 
the  jame  action  m  which  the  subject-matter  may  be  reco- 
vered.  If  an  action  ex  contractu  be  brought,  it  furnishes 
the  criterion  of  the  plabtiflf 's  demand,  and  entitles  him  to 
any  damages  he  may  have  sustained  for  the  breach  of  con- 
tract. It  is  quite  clear  that  interest  in  this  case  might  be  re- 
coverable in  indebitatus  assumpsit^  as  it  was  payable  accord* 
ing  to  the  nature  of  the  contract  on  the  face  of  the  bill,*and 
therefore  constituted  a  part  of  the  debt.  The  case  of  JSc 
parte  Champion  (6)  shews  that  it  was  not  actually  neces- 
sary to  prove  that  interest  was  due  by  a  general  course  of 
dealing,  but  distinguished  actual  contracts  from  those 
which  were  not  so,  and  did  not  exclude  the  proof  of  in- 
terest, although  it  was  not  expressed  in  the  body  of  the 
security.  The  judgment  of  the  Court  in  Blaney  v.  Hend^ 
ricks  ic),  is  precisely  in  point.    The  case  of  Fernon  v. 


(a)  1  Base's  Bankruptcy  Cos.  399. (b)  3  Brown's 

Chan.  Cos.  436. (c)  2  Sir  W.  Si.  701. 


7d4  CASES  IK  MICHABLMAS  TSEU. 

1818«  Ckolmondel^{a)f  there  cited^  and  id  wbidi  it  was  beU 
1^^^  that  a  Jury  might  give  intefest  on  a  writ  of  inqpury  ot  da- 
BuRGBss.  niagest  has  been  since  over-niled.  TUs  case  is  diatingaiilH 
able  from  Lee  v.  lAngardifi),  as  interest  became  due  on 
the  bill  by  the  contract  of  the  parties^  and  tbe  ua^  of 
merchants.  If  therefore  a  bill  be  disbononred,  the  psrty 
is  immediately  liable  to  pay  interest  by  law,  whidi  may 
be  recovered  as  constituting  part  of  tbe  original  debt,  and 
if  such  bill  be  not  immediately  paid  when  it  become 
due,  there  is  clearly  a  forbearance.  Tbe  stat.  9  &  10  ff  .  3. 
is  peremptory  and  compulsory,  and  there  has  been  no  de> 
dsion  to  controul  its  effect  since  it  was  passed.  If  a 
protest  and  notice  be  not  duly  given,  a  Jury  can  have  no 
discretion  whatever,  as  no  interest  could  then  be  recovered 
by  law.  But  if  such  protest  and  notice  be  duty  gKvcn, 
then  legal  interest  accrues.  That  statute  therefore  most 
govern  the  present  case ;  and  as  the  bill  had  been  ^ly 
protested,  the  interest  due  thereon  must  be  conudered  as 
forming  part  of  the  petitionuig  creditor's  debt. 

The  following  certificate  was  afterwards  sent  by  tke 
Lord  Chancellor. 

**  This  case  has  been  argued  before  us ;  we  have  consi- 
''  dered  it,  and  are  of  opinion  that,  under  tbe  circoin- 
<^  stances  above  stated,  the  said  Daniel  Cropper  had  not, 
**  at  the  time  of  suing  out  the  said  commission  agiinit 
*'  tbe  said  Sambrook  Burgess,  a  good  and  sufficient  debt, 
^'  as  petitioning  creditor,  to  support  the  said  conmis- 
<^  siou. 

"  R.  Dallas. 

"  7th  Dec.1818.  *'  J.  A.  Parb. 

"  J.  Burro uoH." 

(a)  ButUmrtf,  119. (6)  1  East,  401. 
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Abatement. 


See  PRACrricft,  2. 4i 

ABSTRACT  OF  TITLE* 
&e  Covenant,  8. 

ACCEPTANCE  OF  BILLS  OF 
EXCHANOE. 

See  Bankrupt,  8. 3. 8. 11.13. 
Baron  anb  Fbms,  1. 
Bills  and  Norati  1« 
YariancBs  1. 

ACCEPTANCE  OF  LEASE. 
See  Bankrupt,  7. 

ACCOBfMODATION  BILL. 
See  Bankrupt,  1L 

ACCORD  AND  SATISFAC- 
TION, 

See  Cotrnant^  4* 

TOL.  II. 


AC  ETIAM. 

.   See  Bail,  1. 

Outlawry,  1. 9. 

ACKNOWLEDOlfENT. 
See  FiNB,  8. 

ACTION. 

See  Abministrator,  8. 
Bills  and  Notbs,  1. 

COTBNANt,  1.  % 

Infant,  1« 

ACTION  ON  THE  CASE, 
See  Award,  8. 

WiTNBSS,  8. 

ACT  OF  PARLIAMENT. 

&e  JusncBs  op  Pbacb,  1. 
Statutes, 
Tolls,  8. 


ADJUSTBIENT. 
See  LiRNi  !• 
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AFFIDAVIT. 


AGBNT. 


ADMINISTRATOR. 

See  Babon  avd  Femk,  1. 
Phacticb,  2. 

RjBPLBVIN,  1. 

1.  In  an  action  for  nae  ao^  occa- 
pation,  cliarging  the  d'^feadant 
in  hia  own  character,  who  was  an 
administrator  of  the  original  les- 
see, for  rent  due  after  the  intes- 
late^s  death:— flUtf,  that  although 
the  defendant  had  taken  posses- 
aton,  yet,  having  proved  tnat  the 
premises  had  been  prodocttre  of 
no  profit  to  him,  and  that  eight 
months  after  the  death  of  the  in- 
testate,  he  had  offered  by  parol 
to  surrender  them  to  the  plain<- 
tiffs — snch  proof  constitnted  a 
good  defence  tq  4ie  action.  ib.si- 
natUr.  Breweridge^  H.  68  0. 3. 

Page  94 
'  3.  Tlie  property  of  an  intestate  was 
assigned  to  assignees  previons  to 
his  death;  the  pkhitifr  adininis- 
tered,  and  l^ppli^d  to  the  de- 
fendant for  payment  for  goods^ 
sold  him  b^  tne^  intestate,  in  the'' 
name  of  the  assignees,  ^and  after- 
wards "bronght  an  aetipn  in  his 
character  of*  administrator: — 
MtUf  that  such  action  was  well 
browht.  Bramdi  r.  Heatig,  E. 
4^0.3.  184 

AFFIDAVIT. 
See  Baeon  and  Femb,  1. 

FlNB,  1. 

Practice,  4*  0« 

STA]iP8,l..     ' 

Ybnub,  1. 
1.  An  a94&vit  entitled  in  the  name 
of  ther  iiUtntiff^  against^,  emd 
amaiker,  ai  defendants,  is  defeo- 
tive,  as  it.  should  have  described 
sneh  defendants  by  their  chris- 


tiaii    and  surnames.     Doe,  £ 
AienesTT.  Wami,M.S»Q.^. 

PegeTXt 

AFnDAvrr  to  hold  to 

BAIL. 
See  Pbacticb,  3. 

AFFIRMANCE  OF  JUDG- 
MENT. 

AelKTBRBST. 

AGENT. 

See  Banbruft,  &  12. 
Fine,  l. 
Frbight,  J. 

LiBK,  1. 

Trovbr,  2; 

1.  A.  in  Holland,  cammisaioned  B^ 
in  Xof|iip|i»  to  purchase  and  ship- 
tobacco  of  the  beat  fnaUty,  B^ 
employe4  O.  aa  hia  broker  for 
that  purpose,  who-  acconUng^j 
made  a  nnrelpafe  fromD.  (^ 
the  arrival  of  the  tobacco  in  Hd- 
ifndf  it-tnmed  ont to  be  of  Bfcrf 
bad  quality,  when  JL  broB§^  an 
action  and  reooTcred  agamslB^- 
Hdd,  that  B.  was  entitled.torfr- 
coyer  fitim  C.  tba  wlide  of  the 
damagea  he.had  snatained  in  die 
action  brought  agaiiiai  bus  bj 
A.  although  he  had  reesired  a 
bought  po^^rootiC.  in  which  the 
tobacco  was  not  described  es  of 
the  best  quality.  ifatBMrtay  r. 
Bramdom,  H.  68  G.  3.  125 

2., If  one  of  tieo  trustees  order  t 
broker  fo  purchase  sfod^  stnd- 
ikig  in  their  joint  namea,  and 
nudertake  to  procure  |ua  ei>- 
tmstee  to  join  in  t|ie  transfers 
AAI,  that  the  broker  was  sot 
warranted  in  making  the  ssle, 
unless  suoh  co-trustee  a^thori^ed 
or  concurred  with  the  otlMr  is- 


ANNiTlry. 


ASSIGNEE. 


T51 


toaking  (be  transfer.    Leyton  r. 
Sneyd,  if!  69  G.  3.       Page  583 

AGREEMENT. 
■S?e  Ejbctmknt,  1*  . 

FiiAUDSy  Statute  of,  1. 

FftEIOHT,  1. 

Infant,  !• 

Landlord  and  Tenant,  1. 

ALLOTMENT. 

See  Common,  1. 

ALTERATION  OF  INSTRU- 

MENT. 

See  Practice,  11. 

AMENDMENT. 

See  fiscAPE,  1. 
Outlawry,  !• 
Recovery,  fositm* 

1.  Where  the  defendant  pleaded 
six  several  pleas,  and  the  plain'* 
tiff  did  not  reply  to  the  last,  but 
left  it  wholly  nnnoticed  in  the 
record,  which  he  was  aware  of 
before  trial,  and  a  verdict  was 
found  for  the  plaintiff  for  nomi- 
nal damages,  subject  to  an  award 
of  an  arbitrator,  who  found  for 
the  plaintiff  on  the  first  and  se* 
eond  issues,  and  for  the  defend- 
ant on  the  third,  fourth,  and  fifth/ 
without  prejudice  to  Uie  objec- 
tion on  the  record; — Held,  that 
the  plaintiff  could  not  amend  by 
adding  a  traverse  and  eimiUier 
to  the  sixth  plea;  and  that  tiie 
defendant  was  not  entitled  to  ar^ 
rest  the  judgment,  as  he  might 
bimg  E  writ  of  error.  Ferrer^ 
T.  WeaU,  e.6BG.X  »6 

ANNUITY. 
.  Sh  Practice^  11. 


APPEARANCE. 

See  Outlawry,  2. 
Practice,  6.  Q„ 

APPOINTMENT. 
See  Devise,  2. 

APPRENnCS. 

See  Assumpsit,  9. 
Evidence,  6^ 

ARBITRATION. 

^  See  Award. 

ARftrrRATOR. 
See  Awards 

ARREST. 
See  Rail,  l. 

Baron  and  FemEi  1* 
Outlawry,  1. 2. 
Practice,  3. 7i 

1.  A  sheriff's  officer,  in  executioii 
of  mesne  process,  may  break 
ojpen  the  window  of  a  person  re^ 
siding  in  the  house  of  another^ 
haying  first  gained  peaoeable  en- 
trance at  the  outer  door  of  Ao 
house,  if  such  person  refuse  to 
open  the  door  of  his  apartment; 
after  bebg  informed  by  the  offi- 
cer, that  he  had  process  to  serve 
on  him.  LUnfd  v.  SamdUamdip 
E.6aG.3.  PageWt 

ARREST  OF  JUDGMENT. 
See  Amendment,  i. 

ASSIGNEE. 

5ec  Administrator,  2. 
Bans  rupt,  pamm^ 
Covenant,  1. 3. 
Evidence,  3. 4. 
Frauds,  StatutyoPi  U 
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ASSUMPSIT. 


ASSIGNMENT. 

See  Bankrupt,  6« 

Landlord  and  Tenant,  l. 
Trovbr,  3. 

ASSUMPSIT, 

&c  Bankrupt,  d.ll. 
Freight,  1. 
Practick,  2. 
Variance,  1.  2. 
Witness,  1. 

1.  Ad  action  for  monej  bad  and  re- 
ceired,  is  not  maintainable  to  re- 
cover a  sum  of  money  paid  to  a 
cbtirchwarden  for  burial  does, 
vbicb  be  bad  paid  cn^er  to  tbe 
treasurer  of  the  trustees  of  a 
cbapel,  previous  to  the  com- 
mencement of  tbe  action.  Hon- 
faU  V.  Handley,  H.  68  G.  3. 

Page  6 

2.  A  declaration  in  assumpsit,  stat- 
ing that  goods  bad  been  delivered 
to  tbe  defendants,  a's  carriers,  to 
be  conveyed  by  them  for  a  rea- 
sonable retrard;  and  that  tbey 
undertook  to  carry  them  safely 
and  securely,  and  deliver  tbem 
accordingly,  and  assigning  for 
breach  that  they  bad  lost  the 
same,  is  sufficient  to  admit  proof 
that  tbey  bad  been  guilty  of  gross 
negligence.  *  Smith  v.  Home,  H 
58  G.  3.  18 

3.  Where,  by  a  marriage  settle- 
ment, the  trustees  covenanted  to 

Sermit  the  husband  to'  receive, 
nring  bis  life,  the  dividends 
arisipg  from  bank  stock,  vested 
in  their  names.  If  tbe  husband 
become  bankrupt,  and  the  trus- 
tees autburise  a  third  person  to 
receive  the  dividends,  and  pay 
tbem  over  to  the  bankrupt's  "wife, 
they  are  liable  to  hia  assiniee, 
in  an  action  for  money  had  and 


received.  ABeu  ▼•  Lapeii,  R 
68  G.  3.  P^e  24a 

4.  The  plaintiff  purchased  stock, 
which  the  defendant  agreed  to 
transfer  on  a  given  day.  In  con- 
sequence of  a  rise,  the  loss  on 
the  sale  amounted  to  £46,  which 
tbe  defendant  refused  to  pay. 
The  plaintiff  aftenrards  paid  that 
sum  to  another  broker,  by  whom 
the  transfer  was  made: — ^d, 
that  the  plaintiff  could  not  reoo- 
yer  in  an  action  for  money  paid, 
but  that  be  should  have  declared 
specially  on  the  contract  with 
the  defendant,  as  his  claim  was 
in  tbe  nature  of  uobquidated  da^ 
magetf.  Lightfoot  t.  Creed,  E. 
68  G.  3.  266 

6.  In  an  action  for  work  and  la- 
bour, tbe  plaintiff  baving  proved 
tbe  value  of  tbe  work  done,  and 
closed  his  case,  one  of  the  de- 
fendant's witnesses  swore  that 
there  was  a  memorandum  in  wril^ 
ing,  containing  an  estimate  at 
which  tbe  work  was  to  be  per- 
formed, and  produced  a  Gopy,iB 
the  plaintiff's  hand-writing,  in- 
stamped,  and  not  signed  either 
by  him  or  the  defendant : — Edi, 
that  the  plaintiff  was  not  thereby 
precluded  from    recovering  on 

-  the  common  counts,  as  it  dM  not 
appear  whether  tbe  original  me- 
morandum were  in  existence, 
and  as  the  defendant  had  given 
him  no  notice  to  produce  it; — or, 
that,  at  all  events,  the  testimony 
should  have  come  from  one  of 
the  plaintiff's  witnesses,  on  cross- 
examination.  8tenen»r.Pmme^ 
i?.68G.  3.  Zb 

6.  The  first  count  of  a  declantiMi 
in  QitMmpnt  stated,  that  the 
plaintiffs  were  possessed  of  lands 
for  the  remainoer  of  tiiree  terms 
.  of  years^  which  respecti?ely  oom- 
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m'enced  on  the  15tli  of  February, 
1785 ;  that  thcjr  put  them  up  to 
auction,  ^abject  to  a  condition 
that  the  purchaser  should  take 
the  stock  in  trade  thereon,  at  a 
valuation  to  be  made  by  two  per* 
iions ;  and  Uie  amount  of  such 
stock  was  valued  bjr  them  at 
£892.  Qs.  4d.  and  assigned  for 
breach  non-payment  of  the  same. 
The  second  count  was  for  lands 
bargained  and  sold  for  the  re- 
mainder of  the  terms  then  unex- 
pired, as  well  as  for  goods  bar- 
gained and  sold. — ^On  the  pro- 
duction of  .the  leases  under  wnich 
the  plaintifls  d^nved  title,  they 
were  dated  on  .the  jsth  of  Febru- 
ary, habendum,  from  the  /lay  .of 
that  date.;  and  the  valuation  giv^en 
in  evidence,  after  setting  forth 
the  prices  0f  each  article,  con- 
tained a  condition,  that  certain 
pans  then  in  use  were  valued  as 
sound,  but  should  any  of  them 
prove  broken  the  first  time  of 
using,  the  valuers  agreed  to  es- 
timate an  allowance  to  be  made 
thereon : — Held,  that  it  was  im- 
'inaterial  to  set  out  in  the  declara- 
tion, the  precise  day  on  which  the 
leases  bore  date;  and  that  the 
valuation  might  be  considered  as 
absolute,  as  it  was  not  proved 
that  any  of  the  pans  were  broken 
at  the  time  specified,  and  con- 
sequently that  there  was  no  va- 
riance. Welch  V.  Fisher,  T.  58 
G.  3.  Page  378 

7.  A.  by  indenture,  mortgaged  an 
estate  to  B.^  in  which  C.  joined 
as  a  surety;  and  A.  and  C.  gave 
a  joint  bond  for  the  payment  of 
the  sum  advanced  hy  B,  A. 
aherwards,  by  indenture  to  which 
C.  was  no  party,  sold  the  estate 
toZ>.,  who  engaged  tapay  B,  the 
sum  advanced  by  him  to  A,,  and 
covenanted  to  indemnify-  A.  and 


C.  from  the  payment  thereof.  D. 
being  afterwards  called  on  for 
payment  by  B.-^C.  advanced  toD* 
the  sum  due  to  B.  in  discharge  of 
the  mortgage: — Held,  that  C« 
was  not  entitled  to  recover  from 

D.  in  an  action  for  money  paid. 
Crafts  V.  Tntton,  T.  58  6.  8. 

Page  411 
8.  The  plaintiff  declared  in  imfeM- 
tatus  assumpsit,  that  the  defen- 
dant was  indebted  to  him  for 
commission  due  for  his  having 
~  ^aranteed  the  payment  of  goods 
sold  by  him,  as  the  factor  of  the 
defendant,  to  third  persons,  and 
at  his  request: — HM  good  after 
verdict.  SoUy  v.  Weiss,  T.  68 
G.  3.  420 

^.  Money,  paid  as  a  premium  for  an 
apprentice,  by  a  parent  to  a  mas^ 
ter  under  an  indenture,  cannot 
be  recovered  back  if  such  inden- 
ture be  void,  for  not  having  the 
,  amount  of  the  premium  inserted 
therein; — ^although  the  statutes 
relative  to  the  duties  payable  on 
such  indentures,  impose  a  penalty 
on  the  master  alone  for  such 
omission : — as  the  parent,  by  exe- 
cuting the  instrument,  must  be 
considered  to  be  aware  of  its 
illegality,  and  tlierefore  in  pari 
delicto  with  the  master.  Stokes 
V.  Twitchen,  T.  58  G.  3.  538 
10.  If  an  infant  pay  money  without 
a  valuable  consideration,  he  can- 
not recover  it  back  in  an  action 
for  money  had  and  received; — 
Therefore,  where  A ,  duringhis  in- 
fancy, paid  a  sum  to  B,  as  a  pre- 
mium for  a  lease,  which  he 
avoided  after  he  became  of  age, 
and  received  no  benefit  from  the 
occupation  from  that  period: — 
Held,  that  he  was  not  entitled  to 
recover.  Holmes  v.  Blogg,  T-  58 
G.  3.  552 
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ATTORNEY. 

&e  Warrant  op  Attouney, 
1.2. 

1.  If  a  sum  of  money  be  paid  to  an 
attorney » for  the  purpose  of  levy- 
ing a  nne*>  and  ne  negleot  to  do 
ao,  whereby  the  party  ig  pat  to 
the  expence  of  levying  another, 
the  Conrt  will  not  order  such 
sam  to  be  repaid  by  the  attor- 
ney,— aa  his  biu  might  have  been 
taxed,  when  it  was  discovered 
that  the  fine  had  not  paased ;— and 
they  left  the  party  to  his  remedy 
by  action.  In  re  Lawrwce;  M. 
69  G.  3.  PayeWS 

AUCTION. 

See  Assumpsit,  6. 

Frauds,  Statuti  op,  1, 
Variance,  2. 

AVERAGE. 
See  New  Trial,  1. 

AVERMENT. 
&e  Pleading,  3. 

AVOWRY. 

See  Distress,  2. 
Replevin,  1. 4. 

AWARD. 

'  See  Amendment,  1. 
Assumpsit.  6. 
Common,  1. 
Pleading,  1. 

1.  If  it  appear  douhtfiil,  whether 
arbitrators  had  made  their  award 
either  previous  or  subsequent  to 
their  receiving  notice  of  a  deed 


of  revoeatiott*  the  Court  will  no^ 
stay  the  proceedings,  but  leave 
the  party  to  plead  such  award 
pui$  darretM  continuanjce,  Lowee 
v.  Knmode,  J£  58  6.  a 

2.  An  action  on  the  case  for  a 
fraudulent  representation  of  the 
circumstances  of  J.  S.  was  re- 
ferred to  an  arbitrator,  who 
found  that  the  defendant  had 
omitted  to  state  to  the  plaintifF 
certain  debts  which  J,  S.  owed 
him;  wherefore  the  defendant 
did  not  give  a  fur  representation 
of  what  he  knew  concerning  the 
credit  of  J.  S.,  hut  that  in  what 
he  said  he  did  not  mean  to  hold 
out  any  inducement  to  the  plain- 
tiff  to  trust  /.  5.,  and  aoanitled 
the  defendant  of  all  counsion 
with  J.  S.  and  of  all  premeditated 
fraud,  with  a  view  to  benefit  him- 
self at  the  plaintiff's  expence,  and 
of  any  intention,  at  the  time  of 
making  the  representation,  of 
withdrawing  his  credit  from  /.  & 
and  awarded  in  favour  of  the 
plaintiff :-^HeU,  that  such  award 
was  bad,  as  the  arbitrator  had, 
in  substance,  acquitted  the  de- 
fendant of  any  fraud  or  m^ealioa 
to  deceive  the  plaintiff: — ^withoat 
which  an  action  could  not  be 
supported.  Amet  t.  SfiUward^ 
m.  69  G.  3.  713 

3.  By  an  order  of  reference,  all 
matters  in  difference  in  a  cause 
between  A.  and  B.  were  referred 
to  an  arbitrator,  and  by  a  suh- 
sequent  order,  C  was  made  a 
party  thereto,  and  it  was  directed 
that  all  matters  in  difference  be- 
tween il„  J9.,  and  C,  should  be 
referred  to  tbe  same  arbitrator, 
and  that  the  costs  of  the  suit 
should  abide  the  event  of  the 
award.  The  arbitrator  made  two 
awards,    in    one   of  which    he 


BAILIFF. 
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%Trkrcfed  tliat  A.,  ^t  Ad  dite 
thei«of,  was  indebted  to  B.  ^th- 
H)ot  mentioniiig  C  ahd  in  the 
olber  that  A.  wa«  indidbted  to  C. 
without  mentioning  B.x-^IUM^ 
that  both  these  awards  were  bad, 
•as  he  had  not  decided  dl  the 
matters  in  dlffdiiBnce  between  all 
the  'parties.      WitUtr  r.  Mvkion 

Page  723 
BAIL. 

Spe  Outlawry*  1. 2. 
Practice,  3. 12. 
Vbnub,  2. 

1.  A  eofioM  quare  dausimjte^ 
was  issned  a^inst  A,  and  B.  With 
an  ae  e^iam  lil  debt,  on  which  A. 
was.  arrested,  and  pat  in  baO; 
writs  of  special  capiat,  aliai,  Had 
jp2tfrtef,  grounded  on  an  orginal 
in  debt,  and  writs  bf  exigmU  stnd 

Irodamatibn  were  issued  against 
oth.    A  iuperkede^  issued  a^  to 

A.  and  an  exigent  vetntned  tkat 

B.  was  outlaiKed.  A  declaration 
in  debt  was  detiyered  against  A. 
only,  alleging  the  outlawry  of 
B.  in  that  suit.  On  a  motion  to 
discharge  the  bail  by  entering  an 
€xanereturt  on  the  ground  of  a  va- 
riance  between  the  declaration 
and  process: — Held,  that  they 
were  not  entided  to  it,  as  the  ob- 
jection might  be  a  ground  of  de- 
fence, in  case  the  plaintififii  pro- 
ceeded against  them.  Gent  and 
another  r.  Maitiand,  IS.  58  G.  3. 

301 

BAIL  BOND. 
See  Baron  and  Femb,  L 

BAILIFF. 
See  RiPUViK,  2. 


BALANCB  OF  AGG017NT8* 
See  Bankrupt*  9. 12. 

I  LiBN,  1. 

Variaijcb/1. 

BANKER, 
fiee  iNTtttUBST,  2; 

BAKKBUPT. 

&e  ADUlNlSTkATaR,  2« 

AssOmpiit,  3. 
eviobncb,  3. 
Frauds,  Statutb  or,  %. 
Practice,  8, 12. 
Trotbr,  3. 

1 ,  A.  JS.  and  C.  hafing  been  appobi- 
ed  assignees  under  three  separtUe 
eofflinissimis  of  bankrupt,  can- 
not sue  as  joint  assignees,,  but 
must  state  their  sevend  and  re* 
speetiire  interests  in  the  declare 
tion.  Rag  r.  Dame$f  H.  SB  G.  3. 
PageZ 

%  A.\  ^i  Hambwrght  had  d^almga 
wiUi  B.  and  Co.  mLokdxm,  and 
preWbus  to  their  bahkruptcy, 
drew  a  bill  on  theiii  for  £400, 
which  they  accepted.  No  debt 
wa^then  due'  from  them  toA., 
but  they  were  afterwards  in^ 
debted  to  him  in  £236.  lis.  8if.» 
when  thcfy  drew  on  him  for 
£163. 8«.  M.,  being  the  balance 
due  from  A.,  in  case  the  bill  for 
£4d0  had  been  paid.  This  bill 
wa^  drawn  on  the  16th  of  Feb- 
ruargt  and  on  the  same  day  sold 
by  them  to  the  defendant  for  its 
full  value,  to  be  paid  for  on  the 
20th  6f  the  same  month;  on 
which  day,  B.  and  Co.  committed 
an  act  of  bankruptcy,  and  re- 
quested the  defendant  to  keep 
the  bill  at  the  disposal  of  A\,  by 
wbom  the  bill  tor  £400.  wis 
drUwn.    On  the  23d  of^Fe^marg  • 


BANKRUPT. 


A.  aoeoptod  die  biU,  widumi 
knowledsB  of  the  baakraptcj, 
and  paid  the  amount  of  it  when 
it  became  due,  to  the  defendant, 
im  an  agreement  that  he  should 
reiist  the  claims  of  the  assignees. 
At  that  time  the  bill  for  £400 
was  orer-doe  and  onpaid  in  the 
hands  of  A*i  and  B.  and  Co. 
were  indebted  to  him  upon  it,  in 
more  than  the  amount  of  the  bill 
in  question. — HeU,  that  the 
plaintiffs,  as  assignees,  could  not 
lecoTer  against  the  defendant,  aa 
ie  stood  in  the  place  of  A.,  who 
was  a  creditor  of  the  estate  of 

B.  and  Co.,  and  that  this  there- 
fere  was  a  case  of  mutual  credit 
between  him  and  the  banltrupts 
before  the  bankruptcy,  Suwm 
r.JtolAfdUU,J7.68  6.3. 

Pa^e43 

&  If  a  merchant  accept  a  bill  of 

exchange,  after  th^  issuinga  com- 

•    mission  of  bankrupt,   of  which 

he  had  no  notice,  and  pay  the 

same  to  a  boni  fide  holde 


HM,  that  such  payment  was  not 
protected  by  1  Jaci  1.  c.  16.  #«  14. 
as  by  the  subpequent  statutes 
46  d?  49Geo.  3,  the  issuing  a 
oommission  is  declared  to  1^  a 
sufficient  notice  of  a  prior  act  of 
bankruptcy  having  been  commit- 
ted. Brooke  r,  Sawerhy,  H. 
68  G.  3.  66 

4.  Where  a  prior  and  joint  com- 
mission or  bankrupt  has  been 
issued,  but  ncYer  acted  on,  or 
superseded,  such  commission  not 
being  in  legal  operation,  does 
-  not  inyalidate  a  second  separate 
eomniission.-*No  property  passes 
under. a  cqinmission  without  an 
assignment.  IFanier  v,  Bather^ 
H.  6HG,  8«  71 

6.  The  assignees  of  A.  and  B>,  bank- 
jrupts^  under  a  joint  cownission. 


cannot  maintain  an  aetion  br 
money  had  and  receired,  if  it  be 
proyed  that^.*  alone,  had  com- 
mitted an  act  of  bankruptcy; 
neither  are  they  entitled  to  re- 
ooyer  the  separate  properCj  of 
A.,  under  such  commission.  Bbg^g 
y.Bridgei,  H.  68 G.  8.  Pogt  122 

6.  A*  the  origmal  lessee  of  a  lem 
of  years,  assumed  the  residue  to 
B.  and  O. — B,^  on  the  assigi^ 
ment,  gaye  a  bond  to  A.  condi- 
tioned for  the  payment  of  the 
rent  to  the  lessor,  and  tiie  per* 
formance  of  the  odier  ooyenaBts 
in  the  lease,  and  for  indenmify- 
ingA.  against  the  non-perform- 
ance of  the  coyeoaots. — J^.  and  C 
haying  become  bsnkmpt,  and  the 
bond  being  forfeited  before  their 
bankruptcy,  A.  brought  an  action 
against  B.  on  the  bond,  and  as- 
signed for  breaches,  1st.  non- 
payment of  rent  by  S.  and  C; 
and  5Mly.  that  an  action  wis 
commenced  against  him  by  the 
lessor  for  its  recovery,  in  which, 
costs  had  been  incurred  to  the 
amount  of  £60.  The  defendaot 
pleaded  bankruptcy  generallj, 
and  two  pleas  founded  on  49  6. 3. 
c.  121.  «.  19  i—Hdfl,  that  A.  y» 
entitled  to  recover,  ak  h^  ^€SfU 
not  prove  under  the  commissidii, 
for  the  'damages  which  had  so- 
crued previous  to  the  bankruptcy, 
as  it  did  not  appear  that  he  had 
paid  them  to  tne  lessor  z-^HM 
also,  that  the  19th  section  of  the 
statute  49  O.  9.  did  not  extend  to 
the  lessee  and  his  assignees  of  a 
lease,  but  must  be  confined  to 
the  lessor  and  lessee.  Fomy  v. 
ToMflar,  E.  68  G.  8.  3S6 

7.  Where  the  assignees  of  a  bank- 
rupt, who  was  possessed  of  a 
term,  part  of  which  he  had  un- 
derlet t9  anotber^  released  suck 
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under-tenant,  and  on  being  af- 
terwards asked  by  the  lessor  to 
«lect,  refused  to  take  the  original 
lease:— ^Te^,  that  this  did  not 
amount  to  an  acceptance  bjrthem, 
and  that  they  were  not  liable  as 
assignees  of  the  term.  Hifl  v. 
Do^e,  E.  58  €r.  3.  Page  342 
9*  ii.  agreed  to  consign  goods  to  B. 
and  C  abroad,  to  ^  be  there  sold 
on  commission,  on  bis  account; 
on  which  the  defendant  guaran- 
teed that  B.  and  C  should  sell 
tiiem  to  the  best  advantage,  and 
render  a  just  acconnt  of  sales. 
Before  any  consignments  were 
made,  C  had  ceased  to  be  ^ 
partner  with  B.\  and  the  de- 
fendant became  one  in  hi^ stead, 
under  the  firm  of  B.  and  Co.  A, 
afterwards  consigned  goods  to  B, 
and  Co,^  who  remitted  the  pro- 
ceeds thereof  to  the  defendant, 
for  the  purpose,  of  being  handed 
over  to  A.f  who,  in  consequence, 
drew  bills  on  the  defendant, 
which  he  by  letter,  agreed  to  ac- 
cept, depending  on  A/s  promise 
to  provide  for  them,  if  remit- 
tances should  not  arrive  from  B. 
and  Co.  to  meet  them.  i4.  became 
bankrupt ;  previous  to  which,  B. 
and  Co.  had  remitted  to  the  de- 
fendant, directing  him  to  pay  ii., 
on  acconnt  of  the  goods  consigned 
by  him,  which  were  not  received 
by  the  defendant  till  after  the 
bankruptcy.  J?,  and  Co.  after- 
wards  sent  other  remittances, 
with  similar  directions,  with 
which  the  defendant  credited  the 
bankrupt  in  his  account,  and  de- 
bited him  for  the  acceptances 
given  by  him  before  the  bank- 
ruptcy, but  which  were  paid  af- 
terwards. In  an  action  by  the 
assignee  to  recover  these  subse- 
quent payments : — Held^  that  he 
fvafl  not  eAtitle4  to  recover,  as 


there  was  a  specific  approprla- 
tion  of  the  proceeds  to  provide 
for  the  defendanfs  acceptances 
before  the  bankruptcy.  ITIowcw  v. 
Da  Costa,  T.  58  Q.  3.  Page  886 

9.  Cloths  were  left  by  a  bankmpt, 
before  his  bankruptcy,  with  the  . 
defendant  (a  fuller)  to  be  dressed. 
A  balance  was  then  due  from  the 
bankrupt  to  the  defendant,  for 
work  done  on  other  cloths.  The 
assignees  having  tendered  the  de* 
fendant  the  sum  due  for  work 
done  on  the  cloths  in  his  posses- 
sion, and  demanded  them;— on 
his  refusal  to  deliver  them  np : — 
Held,  that  he  had  no  right  of 
detain  them  for  his  general  ba- 
lance, and  that  the  assignees^ 
were  entitled  to  recover  in  an' 
action  of  trover — In  order  to 
constitute  a  mntual  credit,  within 
5  C  2.  c.  30.  «.  28,  it  must  be 
confined  to  pecuniary  demands 
on  snch  credits  only  as  in  their 
nature  will  terminate  in  a  debt. 
Roke  V.  Hart,  T,  58  G.  3.     '      547 

10.  To  a  declaration  for  money  paid, 
the  defendant  pleaded  his  bank- 
ruptcy and  certificate :  and  that 
the  plaintiff,  before  the  issuing 
of  the  commission,  was  a  surety 
for 'a  debt  of  the  defendant^  and 
that  the  money  paid  by  the  plnin- 
tifi*  for  his  use,  was  paid  by  him 
as  such  surety,  after  the  issuing 
the  commission,  and  before  a^ 
final  dividend  had  been  made  to 
the  defendant's  efiects  under  the 
same;  whereby  the  plaintiff  be- 

.  came  entitled  to  prove  under  the 
commission. — Replication,  that 
the  plaintiff,  before  the  issuing 
tlie  commission,  was  surety  to 
one  •/.  J.  for  the  defendant,  that 
he,  the  defendant,  should  perform 

^  certain  things  contained  in  arti* 
cles  of  agreement,  by  which  aa 
annual  rent  was  to  be  paid  by  the 
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defendant;  and  that  after  his 
bankruptcy,  three  rears  rent  be- 
came due  from  the  defendant, 
and  that  the  money  paid  by  the 
plaintiff  for  the  defendant,  was 
paid  by  him  as  such  surety  by 
reason  of  the  non-payment  by  the 
defendant  of  the  rent,  and  for  the 
costs  of  an  action  bronght  against 
the  plaintiff  as  such  surety  by 
J.  J.—HM,  that  the  plaintiff  was 
entitled  to  recover,  as  he  could 
not  be  deemed  liable  as  a  surety, 
within  the  sUtute  49  Q.  3.  c.  121. 
9.  8.  as  that  section  relates  only 
to  debts  of  the  bankrupt  due  at 
the  time  of  issuing  the  commis- 
sion, M'Dougal  Y.  Paimi,  M. 
6e  6.  3.  644 

11.  The  acceptor  of  an  accommo- 
dation bill,  brought  an  action  of 
oisumnni  against  the  drawers, 
who  nad  become  bankrupts,  for 
not  providing  him  with  funds  to 
pay  the  bill  when  due,  according 
to  a  promise  made  by  them  so  to 
do,  m  which  action  he  declared 
that  he  had  incurred  the  costs  of 
an  action  brought  against  him  by 
the  holder  of  the  bill;  and  was 
obliged  to  give  a  cognwit  for  its 
amount,  and  to  sell  an  estate,  in 
order  to  procure  the  meabs  of 
paying  the  money  due  on  the 
bill  i—Hdd,  that  the  plaintiff  was 
a  surety  within  the  49  6.  3. 
c.  121.  s.  8.  and  should  have 
proved  his  debt  under  the  com- 
mission«  and  that  the  defendants 
having  pleaded  their  certificate, 
was  a  good  bar  to  such  action. 
Vansandau  v.  OorMe,  M.  69  G.  3. 
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12.  On  the  16th  of  October,  the  de- 
fendants, as  brokers  of  A.^  pur- 
chased goods  of  JB.  and  Co.  on 
his  account,  and  agreed  with 
them  that  such  goods  should  re- 
main   on   their   premises   one 


month,  free  of  rent,  and  aAer 
that  time  that  A.  shoidd  pay  rent 
until  their  removaL  From  the 
7th  to  the  10th  of  Nrnxmber  th0 
defendant  shipped  part  of  the 

goods  by  the  order  of  il.,  who 
irected  the  remainder  to  be  left 
at  B,  and  CoJb  premises,  tiU  far- 
ther orders.  Shortly ^after,  F. 
and  Co,  requested  the  defendants 
to  remove  them,  which  they  did 
not;  but  on  the  9th  of  HeeemAcr, 
without  any  direction  firom  A^ 
they  removed  them  to  their  own 
premises,  a  docket  having  been 
previously  struck  against  A.  on 
the  6th,  and  a  commission  issued 
on  the  10th:— FdU;  thmt  the 
possession  continned  ni  A.^  and 
that  the  defendants  had  no  lien 
on  the  goods  for  a  general  ba- 
lance due  to  them  firom  it.  aa  his 
brokers,  Taylor  v.  Bjobimmm,  M. 
69  G.  3.  Pa9e780 

13.  A  debt  for  interest  is  not  prov- 
able under  a  commissicm  of  bank- 
rupt on  a  bill  of  exchange,  an- 
less  such  interest  be  expressed 
in  the  body  of  the  bill.— There- 
fore, where  a  bill  was  drawn  by 
A,  for  £91.  lls«  payable  to  his 
order  at  three  months  after  date, 
and  indorsed  to  A.,  and  on  beis^ 
dishonoured  was  duly  protestid, 
and  the  interest  thereon  after- 
wards amounted  to  £1.  ITi;— 
Held^  that  such  interest  could  not 
be  considered  to  fprm  part  of  a 
good  petitioning  creditor's  debt 
under  a  commission  issued  against 
A.  InreBmrgeu,M.S9G.Z.14l^ 

BARON  AND  FEME. 

See  AssUMPsrr,  3. 
FiNB,   Z. 


1.  Where  a  married  woman  has 
been  arrested  as  acceptor  of  » 
biU  of  exchange,  at  the  suit  of 


BILLS  AND  NOTES. 

an  adminifitratrix,  to  w&ose  in- 
testate the  bill  was  iudorsed,  the 
Court  will  order  the  bail  bond 
to  be  cancelled,  on  affidavits, 
that  the  drawer  and  intestate 
knew,  at  the  time  the  bill  was 
drawn,  accepted  and  transfer- 
red, that  the  defendant  was  a 
married  woman.  Hottoway  y. 
Lee,  E.  58  G.  3.  Page  211 

B£QU£ST. 
See  Covenant,  1. 

BILLS  AND.  NOTES, 

See  Bankrupt,  2,  3.  8. 10. 11, 18. 
Baron  and  Fbmb,  l. 

GUARANTIB,   1. 
LfBN,  2«  3.  4. 
Practice,  7. 
Variance,  1. 
Witness,  1. 

1.  ^rhe  defendant  being  indebted 
to  the  plaintiff,  gave  Lim  a  pro- 
missory note  for  £45,  which  was 
dishonoured.  The  latter  after- 
wards agreed  to  accept  five  shil- 
lings in  the  pound,  to  be  secured 
by  an  acceptance  of  a  bill  for 
£11.  6f.  by  the  defendant's  bro- 
ther, which  was  accordingly 
given,  but  the  original  note  re- 
mained in  plaintiff's  nossession, 
and  was  to  revive  if  tue  accept- 
ance were  not  honoured.  The 
bill  was  not  paid  the  day  it  be- 
came due,  but  on  the  following 
morning  the  defendant  tendered 
£12  to  the  plaintiff,  including  its 
amount  and  expences  thereon, 
which  the  latter  refused  to  ac- 
cept, and  brought  an  action  on 
the  original  note. — Held,  that 
he  was  not  entitled  to  recover. 
Howard  v.  Palmer,  E.  58   G.  3. 
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BOND.  70& 

BILL  OF  LADING. 

See  Chartbr-VAHty,  I, 
Freight,  1. 
LiBN,  2.  4. 

BILL  OF  PABTICDLARS* 
See  Practice,  1. 

BOND. 

S«e  Assumpsit,  7. 
Bankrupt,  6. 
Covenant,  a. 
Practice,  6.  11. 

1.  An  action  of  debt  was  com* 
menced  in  *  Michaelnuu  Term, 
against  execatoi:s  on  a  bond  of 
their  testator,  conditioned  for 
making  it  void  on  payment  of  a 
certain  sum  at  a  future  day, 
or  within  one  month  after  his 
decease,  which  ever  should  first 
happen ; — and  a  rule  to  plead  was 
given  as  of  that  Term.  The  de- 
fendants, in  the  following  vaca- 
tion, obtained  a  Judge's  order  for 
time  to  plead,  which  they  ne> 
glected  to  do,  and  final  judgment 
was  signed  for  want  of  a  plea, 
which  was  set  aside  in  the  next 
Hilary  Term,  on  the  defendants 
undertaking  to  plea4  within  a 
week,  when  they  pleaded  a  judg- 
ment recovered  against  them  as 
executors,  which  not  being 
signed  by  a  serjeant,  the  plaintiff 
agam  signed  final  judgment: — 
Held^  that  it  was  unnecessary  to 
suggest  breaches  under  the  sta- 
tute 8  &  0  /r.  3.  a.  11.  i.  8. 
Catdimo  v.  Hardy,  E.  68  G.  S. 
Page220 


TM  CARRIERS. 

BOUGHT  NOTE- 
AeAoBNT,  1. 

BREACHES— Assignment  of. 

See  Bankrupt,  6. 
Bond,  l. 

BRIDGES. 
&e  Justices  of  Peace,  i* 


BROKER. 

See  Agent, 

Assumpsit,  4. 
Bankrupt,  12. 
Lien,  1. 


BURIAL. 

See  Assumpsit,  1. 

BYE  LAW. 

See  Rbpletin,  2. 

CAPIAS. 
S(EreBAiL,  1.' 

OUTLAlfVRY,  1,  2. 

Practice,  3. 7. 

CARRIERS. 

See  Assumpsit,  2. 

1.  A  parcel  was  sent  by  the  de- 
fendants' coach,  from  WoreeUer 
to  IdrndofHt  directed  to  be  de]li?er- 


CHARITABLE  USE. 

ed  at  the  latter  place.  It  arriTed 
at  Zoiulon,  and  was  taken  from 
the  coach-office  of  the  defendants, 
in  a  cart,  under  the  direction  of 
one  person  only,  for  the  purpose 
of  delivery,  and  lost — Meld^ 
that  the  defendants  were  liable 
for  snch  loss,  as  it  amoimted  to 
ffross  negligence,  and  defeated 
the  usual  notice,  that  they  woidd 
not  be  acponntable  for  a  loss  ex- 
ceeding £5.  Smith  T.  BbfUf, 
H.  58  O.  3.  Page  18 

2.  it.,  B.^  C,  and  D.  being  in  part- 
nership as  carriers,  entered  into 
an  agreement  with  S.  and  Co.  to 

'  carry  goods  for  them  from  Ltm- 
don  to  Frames  where  they  should 
be  deposited  in  the  wardiouse  of 
A,  the  resident  partner,  tiSi  S. 
and  Co,  should  be  ready  to  re- 
ceive them  into  their  own.  The 
goods  having  been  forwarded, 
were,  after  they  had  been  de- 
posited in  A.*B  warehouse,  de- 
stroyed there  by  fire:— J7e/tf, 
that  the  liability  of  it.,  1?.,  CI,  and 
D.  as  carriers,  ceased  on  the 
arrival  of  the  goods  at  Frtme, 
and  that  when  they  were  deposit- 
ed in  A.'s  warehouse,  they  could 
only  be  cdnsidered  as  warihowe- 
meni-^Held  also,  that  A.  hannj 
paid  over  the  amount  of  the  Joss 
to  S,  and  Co,  could  not  recorer 
a  proportion  from  B,,  C,  and  D. 
Tn  Re  Webb  and  otlers.T.  58  ^.  S. 

500 

CERTIFICATE. 
&eBANKRt;PT,  10.  11. 


CHARITABLE  USE. 
See  Dilapidations,  l. 


CHARTER-PARTY. 


CHURCHWARDEN.    7OT 


CHARTER-PARTY. 

See  Freight,  1. 
Lien,  2.  8.  4. 

1.  Bt  climrter-party)  it  was  covenant- 
ed that  the  owner  should  take  on 
board  a  cargo  of  mahogany  at 
JHottduras^  and  cariY  the  same 
from  thence  to  Norfolk,  in  Ftr- 
ginia;  and  there  make  a  tme 
delivery  of  the  cargo  agreeable  to 
bills  of  lading; — and  the  freighter 
covenanted  to  pay  freight  for  the 
same  on  such  tme  delivery,  at  the 
rate  of  £S.  8s.  per  ton,  of  four 
hundred  superficial  feet,  freight 
measuremeMi, — In  an  action  of 
covenant  for  non-payment  of 
freight,  the  defendant  pleaded, 
first,  that  by  the  usage  of.  the 
J9oiu/tiras  trade,  an  account  for 
the  freight  of  the  cargo  called  a 
freight  measurement,  should  be 
produced  to  the  freighter  by  the 
owner  or  master  on  receiving  the 
cargo,  before  the  freight  was  pay- 
able ;  and  that  no  such  account 
was  delivered  by  the  plaintiff  to 
the  defendant^  of  the  cargo  in 
<|uestion ;  and  secondly,  that  it  was 
the  duty  of  the  plaintiff  to  deliver 
a  freight  measurement  of  the 
cam>,  and  that  he  had  not  done  so. 
-^-On  demurrer,  JJe/rf,  that  both 
these  pleas  were  bad,  as  the  sup- 
posed condition  precedent  of  de- 
livering an  account  of  the  freight 
measurement,  could  not  be  added 
to  the  charter-party,  and  as  the 
usage  might  have  been  admitted 
in  evidence  at  the  trial,  to  ex- 
plain the  terms  on  which  such 
measurement  was  to  be  made. 
Gibbon  v.  Young,  E.  58  O.  3. 

Page  224 

2.  The  owner  of  a  ship  covenant- 
ed   by  charter-party  with   the 


freighters  to  talce  on  board  six 
pipes  of  brandy  at  Hamef  and 
proceed  therewith  to  Terciera, 
where  the  master  was  to  take  on 
board  a  full  and  complete  cargo 
of  green  fruit,  or  other  goods,  as 
the  freighters  might  think  fit  to 
send  alongside,  and  dispatch  her 
therewith  to  Xoiuloft  ;-^-4md  the 
freighters  covenanted  to  pay 
freight  for  the  fruit  at  certain 
terms  therein  specified,  and  on 
the  brandy,  &c.  at  a  certain  rate 
therein  also  stipulated,  and  gua- 
ranteed the  ship  a  complete  cargo 
of  fruit  home.  In  an  action  of 
covenant  by  the  owner  against 
the  freighters,  for  not  putting  a 
full  cargo  of  fruit  on  board  at 
Terciera,  he  averred  a  general 
performance  of  the  covenants 
contained  in  the  charter-party  on 
his  part  to  be  fulfilled  i—lfeM 
sufficient,  as  the  covenant  by  the 
owner  to  take  the  Irand v  to  7Vr- 
ciera,  was  an  independent  and 
distmot  covenant,  and  not  to  be 
considered  as  a  condition  prece- 
dent ;  as  it  went  only  to  a  part 
of  the  consideration  of  the  con- 
tract. PothergiU  v.  Walton,  M. 
69  6.  3.  Page  630 


CHURCHWARDEN. 

See  Assumpsit,  1. 

1.  If  a  churchwarden  supply  wheat 
and  flour  to  the  poor  of  the  pa- 
rish for  which  he  is  appointed  ; 
he  is  liable  to  the  penalty  inflict- 
ed by  55  Geo.  3.  c.  137.  «.  6,  al- 
though he  furnish  such  articles 
at  a  fair  market  price.  Po]^  v. 
l/aci&otrse,  £•  58  Q.  3.  18(1 
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COMMON. 


COPYHOLD. 


CLEKK  OF  THE  PEACE. 

See  J'usTiCBs  of  Peace,  1. 

COGNIZANCE. 
See  Replevin^  2. 

COGNOVIT. 
SeeBANXRUPT^ll. 

COMMISSION. 

&»  Assumpsit*  .B 

Bankrupt,  8.  4,  6.  lo.  11. 

12.  13. 
xvidbncb,  3.  4. 
Practice,  8. 
Venue,  2. 

COMMISSIONER. 

&e  Bankrupt,  pmuim. 
Common,  1. 
Trespass,  2. 

COMMITMENT. 
See  Escape,  l. 

COMMON. 

See  Replevin,  2. 

1.  The  plaintiff,  baviDg  an  anoiment 
made  to  him  by  a  commisaioDer 
under  an  inolosnre  act,  of  hind, 
9Ter  which  the  defendants  had  a 
prirate  right  of  way  before  the 
passing  of  the  act,  but  which 


way  was  not  noticed  or  described 
amongst  those  set  ont  bj  tk 
commissioner  sppointed  for  a- 
ecnting  that  act,  (the  opentioQ  of 
which,  as  to  the  powen  of  Mttii^ 
out  or  stopping  np  mds,  w» 
left  to  the  general  iodoaneact, 
41  Geo.  3.  e.  100.)  may,  tmderthe 
11th  section  of  the  latter  itititi, 
justify  the  stoppinn;  op  of  idi 
waywithovt  any  diredioiu  fron 
the  commissioner  for  tint  p 
pose  in  the  award,  or  uj  other 
road  being  set  oatorippoioted 
in  lien  of  it.  WUe  r.  itmi 
H.6SG.Z.  Puse^ 

CONDITION  PBSCEBENT. 
See  Charteb-fartTi  1. 1 


CONDITION  8IIB8EQFENT. 


I 


See  Dbyisb,  1 


CONSIONMBNT. 

See  Banexupt,  8. 
LiiN,  8. 


CONTINGENTREBIAIJfBlR' 
See  Dbvise,  3. 

CONTRACT. 

See  VSKDOR  ANO  P0BCHASKK,lf 

COPYHOLD. 
See  DiLAPiDATioW,  1' 


COURT  LEET. 


COVENANT. 


COSTS. 

See,  Bankrupt,  11. 
Practice,  8. 

1.  In  a  declaration  of  trespass,,  eon- 
taining  six  counts,  two  only  were 
founded  on  the  staL  8  Hen.  6.  c.  9. 
s.  6.  Judgment  kaving  gone  by 
default,  the  plaintiff  obtained  ge- 
neral damages  on  a  writ  of  in- 
quiry, and  sixpence  costs.  Tre- 
ble costs  having  been  taxed  for 
the  plaintiff  on  all  the  counts  in 
the  declaration  r—J7e/!rf,  that  he 
was  not  entitled  thereto,  but 
could  only  enter  his  judnnent  on 
the  counts  at  common  law»  and 
with  single  costs.  Kemp  v.  jRt- 
chardstm,  E.  6a  G.  3.     Paae  238 

2.  In  trespass  against  two  defend- 
ants, one  suffered  judgment  by 
deftralt,  and  a  writ  of  inquiry 
was  executed  as  against  him,  and 

'  the  plaintiff  entered  a  nolle  pro^ 
9equi  as  to  the  other : — Heldf  that 
the  latter  was  entitled  to  costs 
«nder  BEliz.  e.  2.  t.  2.  Jackson 
r.  Latbf  Chamben,  M.  69  G.  3. 
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COUNTY  COURT. 

&ePRACTICB,  13. 

COUNTY  RATE, 
ee  Justices  of  Pbace,  1. 

COURT  LEET. 
&i  Rbpikvin,  2.. 


COVENANT. 

Se»  Assumpsit,  7. 
Bankrupt,  6. 
Charter-party,  1. 2. 
evidencb,  6. 
Interest,  1. 
Justices  of  Peace,  1. 
Lien,  2,  3,  4. 
Pleading,  1. 

1.  A  mortgagee  died  seised  of  tiier 
residue  of  a  mortgage  term,  sub- 
ject to  a  proviso,  that  in  case  the 
mortgagor  should  pay  him,  his 
executors,  administrators,  or  as- 
signs, a  certain  sum  on  a  giren* 
day,  the  term  should  determine. 
The  mortgagee  bequeathed  this 
sum  to  the  plaintiff,  by  wiU,  whom 
he  appointed  one  of  his  execu- 
tors :— ITeitf,  that  he  could  not 
maintain  an  action  of  covenant 
ia  his  own  name,  as  assignee,  al-^ 
though  his  co-exeeator  had  as- 
sented to  the  bequest,  as  the  co- 
venant with,  the  mortgagee  was- 
collateral,  and  did  not  run  with 
the  land,  and  because  it  was- 
broken  in  the  life-time  of  the 
mortgagee.  Canhamy.Ibut.H. 
68  G.  3*  Page  164 

2;  In  covenant,  where  the  interest 
of  the  covenantees  is  several,  al- 
though the  covenant  be  joint,  yet 
it  shall  be  taken  \o  be  several^ 
and  the  action  is  maintainable  by 
one  alone  :~Therefore,  where  A,.. 
B,f  and  C,  for  themselves  seve- 
rally, and  not  jointly,  and  for 
their  several,  respective,  and  not 
joint  heirs,  executors,  ^c.  cove- 
nanted with  D.  and  E.,  and  each 
of  them,  their  and  each  of  their 
executors,  &c.  to  deliver  an  ab- 
stract of  title  of  their  respective 
interests  in  certain  premises: — 
In  consideration  whereof,  D.  and 
£.  for  themselves,  and  their  re* 


lit 


COVENANT. 


CUSTOM. 


speciive  beiriy  coreoanted  with 
j1.9  B.,  and  C,  and  each  of  them, 
their  and  each  of  their  hein,  A:c. 
to  nay  in  the  proportions  of'  one 
Hioiety  toil.,  his  executon ,  drc. 
and  the  other  to  B.  and  C,  their 
executors,  &c.,  by  instahnents, 
and  to  execute  to  A,,  B.,and  C.« 
their  heirs,  &c.  a  security  by  way 
of  mortgage,  for  payment  of  such 
insUlments,  ana.  as  a  collateral 
security,  to  give  their  joint  and 
separate  bond: — Held,  that  on 
non-payment  of  the  first  instal- 
ment, by  D.  and  E, ; — A,  might 
maintain  a  separate  action  against 
them.  Jama  v.  Emery^  E» 
58  G.  3.  Page  195 

3.  The  assignor  of  a  lease,  cove- 
nanted that  he  had  not  at  any 
time  done  or  suffered,  any  act 
or  thing,  whereby  the  premises 
intended  to  be  assigned  could  be 
impeached  or  affected  in  title  or 
estate;  and  that  for  and  notwith- 
standing any  such  act,  &c.  the 
lease  was  a  good,  valid,  and  sub- 
sisting lease,  and  not  forfeited, 
surrendered,  or  become  void; 
and  thai  he  had  in  himself  good 
right,  full  power,  and  authority 
to  grant,  assign,  transfer,  and  set 
over  ^e  same,  to  the  assignee,  in 
manner  aforesaid ; — thenfollowed 
a  covenant  for  fqrther  assurance 
by  the  assignor,  and  all  persons 
claiming  under  him : — Held,  that 
the  general  words,  that  the  as- 
signor had  full  power  to  grant, 
assign,  and  set  over,  were  re- 
strained by  the  preceding  part 
of  the  covenant,  and  therefore 
that  such  covenant  was  confined 
to  the  act  of  the  assignor  alone. 
Foord  V.  Wiison,  M.  69G.  3.  592 

4.  llie  plaintiff,  as  tenant  of  a  farm, 
•  covenanted  with  the  de&ndaat  as 


landlord,  to  fetch  and  bring  all 
timber,  stone,  and  other  materi- 
als, as  should,  at  any  time  dunag 
the  continuance  of  the  term,  be 
wanted,  about  the  erecting  of  a 
threshing  mill;  and  the  latter  co- 
venanted to  build  and  erect  the 
same. — The  defendant  pkaded. 
-first,  that  he  began  to  profide 
the  necessary  materials  for  ercdr 
ing  the  mill,  and  that  whilst  hs 
was  so  doing,  the  plaintiff  desind 
him  not  to  build  the  same,  but 
refrain  from  so  doing  until  he 
should  be  requested  by  the  plain- 
tiff; and,  secondly,  a  plea  of  li- 
cence:— Held,  that  both  theie 
pleas  were  bad  on  special  de-^ 
murrer ;  assigning  for  causes,  that 
the  covenant  of  the  defendant 
was  an  absolute  and  executory 
covenant  under  seal,  and  that  the 
defendant  had  pleaded  only  & 
parol  request,  alleged  to  hsfe 
oeen  macfe  to  him  by  the  plaintiff 
to  discharge  and  release  him  tnm 
his  covenant  before  any  breach 
thereof;  and  that  it  did  not  ap- 
pear that  such  covenant  was  sas- 
pended,  released,  or  dischai]ged 
by  any  deed  under  seal ; — on  the 
grounds,  that  such  pleas  neither 
amounted  to  a  releaae,  nor  aecori 
and  satisfaction.  Cordmeai  v. 
Hum,  M.  69  6. 3.        Pq9€9» 


CROSS  EXAMINATION. 
Set  Assumpsit,  5, 

CUSTOM. 
SSeeRsPLBViN,  %. 


DELIVBRY  OP  GOODS. 


DEVISE. 


TSfl 


DAMAGES. 

See  AcBNTp  1. 
Assumpsit,  4. 
Bankrupt,  6. 
Costs,  1. 
Practicb,  2. 7. 
Vendor  and  PurchasbA,  1. 
Warranty,  1. 

DAMAGE  FEASANT. 
See  Rbplevin,  2. 

DAY  RULE. 
See  Warrant  of  ArroRNffr,  1. 

DE5T. 

See  Bond,  1. 

Churchwardbn,  1. 
Outlawry,  1.  2. 
Practice,  6. 

DECEIT. 
See  Award,  2. 

DECLARATION. 

See  BANKRt7PT,  1. 10. 

Costs,  1. 

Dilapidations,  1. 
evidbnce,  1. 
Guarantib,!. 
Outlawry,  1. 
Pleading,  3. 
Practice,  1. 13. 14. 16. 
Replevin,  1. 
Variance,  1.  2. 

DEED. 
See  Recovery. 

DELIVERY  OF  GOODS. 
See  Lien,  2.  3. 4. 

VOL.  II. 


DEMAND  OF  PLEA* 
See  Practicb,  6«    ' 

DEPOSIT. 
See  Practice,  12. 

DEVISE. 

See  Dilapidations,  1. 
Frauds,  Statute  of,  l. 

1.  A.  devised  to  S.  D.  for  life,  re^ 
raainder  to  his  first,  second,  third, . 
fourth,  fifth,  sixth,  and  other 
sons,  in  tail  male,  according  to 
seniority  of  age  and  priority  of 
birth,  remainder  to  his  first,  &c. 
and  other  daughters  in  tail  gene* 
ral: — remainder  to  O.H.  the  el- 
dest son  of  J.  H.  for  life,  remain*^ 
der  in  strict  setUemeot  to  Us  first 
and  other  sons  in  tail  male,  and 
first  and  other  daughters  in  tail 
general,  with  like  limitations  as  to 
S.  D.  .'--remainder  to  &  H.  the  se- 
cond  ton  of  J.  H.  for  life ;  remain- 
der to  his  first  and  other  sons  and 
daughters  in  strict  settlement; 
remainder  to  J.  H.  the  third  moh 
of  J.  A  for  life,  remainder  to  his 
first  and  other  sons  and  daugh- 
ters in  strict  settlement,  with  si- 
milar limitations.  J.  H.  was  the 
f eoofid  $on,  and  S.  H,  the  third: — 
Held,  that  S.H.  being  righdr 
named,  was  entitled  to  take,  al» 
though  wrongly  described  in  the 
will,  as  being  the  eecond  son  of 
J.  H.  Doe,  d.  le  Chevalier  v. 
HuthwaUe,  E.  68  0. 3.  Page  304 

2;  A.  devised  an  estate  to  his  wife 
for  life,  and  after  her  death  to 
H.  L\  for  life,  in  case  she  should 
.  continue  single ;  and  after  her 
decease,  to  such  person  as  she 
should,  by  deed  or  will  q>point:'^ 

3b 


7» 


DEVISE. 


DKTRBS& 


and  for  want  of  sneh  appoint- 
m^nt,  to  A.  L.  and  M.  £.,  their 
hein»&c.  as  tenants  in  common; 
but  that  in  case  H.  L.  should 
marry  in  the  life-time  of  the  tes- 
Utor*s  wife,  and  with  her  con- 
sent, or  after  her  death  with  the 
consent  of  two  trustees  named  in 

'  the  will ;— then  £f.Z.  was  to  have 
the  estate  as  she  would  have 
done  if  she  had  continued  single. 
The  testator's  wife,  and  the  trus- 
tees died :  H,  JL  took  possession 
of  the  estate  and  married: — 
Held,  that  the  condition  contain- 
ed in  the  will,  as  to  the  marriage 
of  H,  L.  by  consent,  was  a  con- 
dition subsequent,  and  became 
impossible  by  the  act  of  God; 
that  therefore  her  estate  for  life 
was  become  absolute,  and  that 
she  might  exercise  the  power 
of  appointment,  as  directed  by 
the  will.  Aitlabie  v.  Rice,  T. 
66  O.  8.  Page  368 

8.  Devise  to  S.  F.  for  life,  remain- 
der to  the  second,  third,  fourth, 
and  all  and  every  other  the  sons 
of  ^.  F.  (except  the  first  or  eldest 
Bon)  successively  in  tail  male; 
remainder  over  to  F,  S.—HeU, 
that  the  remainder  tp  the  second 
and  other  sons  of  B,  F.  (who  had 
no  issoe  at  the  time  of  the  death 
of  the  testatrix)  was  only  con- 
tingent till  B.  F.  had  two  sons 
living,  and  not  until  his  death; 
and  that  as  soon  as  he  had  two 
SODS  alive,  it  became  vested,  and 
not  liable  to  be  divested  by  any 
subsequent  ohai^ges  in  the  family 
of  ^.  F.— Therefore,  B,F.  hav- 
ing had  four  sons,  of  whom  the 
second,  third,  and  fourth,  were  in 
existence  at  the  same  time,  and 
all,  except  the  fourth,  died  in  the 
life-time  of  B.  F.  without  issue: — 
Held,  that  such  fourth  surviving 


son  was  entitled  uider  die  it- 
vise.  Dneer,  d.  PfUMk  j.Fmk, 
r.68G.3.  Ptftblf 

DILAPIDATIONS. 

1.  In  a  declaration  bj  t  vksr, 
against  his  predecMssr  for  &- 
pidations,  he  averred  tluthftvu 
teisedin  rtgkttfUi  xkmigti- 
It  appeared  that  psrt  of  the  pI^ 
mises  were  copjhoM,  and  de- 
vised to  the  Master  and  senior 
Fellows  of  a  College,  in  trust,  to 
permit  the  vicar  to  reoeire  tlie 

S refits  arising  therefrom,  ifter 
educting  certain  chusieii  which 
might  accrue  to  the  lord  of  the 
manor,  or  the  expences  atteud- 
ing  the  repairs  of  tbepreniies:- 
Held,  that  the  legal  estatevis 
vested  in  the  tni8lBes,-;thatthe 
use  was  not  execated  vithin  the 
statute  9  Geo.  2.  c,  36.  and  eon- 
sequently,  that  Ae  plaintiff  wu 
not  entitled  to  recover.  Biwae, 
Clerk  v.lULm»deH,U.I»G'^ 

DISCHARGE. 
See  Practice,  'X 

DISTRESS. 

See  Ejectment,  2. 

Landlord  and  Tenakt,  tr 
liEPUVlN,  1.  t.  8. 
Variancb,  8. 

1.  Trees,  shrubs,  and  plants,  grow- 
ing on  land  which  the  defendant 
had  demised  to  the  plaintiffs  for 
a  term,  and  which  thcj  had  con- 
verted into  a  nursery  gwww» 
and  planted  subseqneDtlj  to  m 
demise,  are  not  distrainable  by 
the    former    for   rent,    wwer 


EJECTMENT. 


ESCAPE. 


773 


MGeo.  ^.  c.  10.  f.  8.  as  that 
■tatate  applies  only  to  corn  and 
other  prooacts  of  the  land  which 
maj  hecome  ripOp  and  are  ca- 
pable of  being  cut  and  laid  up. 
Clark  T.  Gaskarih,  T.  68  O.  3. 
Page  401 
S.  In  an  action  of  replevin  for  tak- 
ing the  plaintiff's  goods,  the  de- 
fendant avowed »  as  overseer  of 
the  poor,  under  the  43  EHz.  by 
virtue  of  a  warrant  of  distress 
for  £104.  17f.,  due  for  several 
rates,  one  of  which  was  quashed, 
on  the  ground,  that  the  plaintiff 
was  not  an  occupier  witnin  the 
parish  where  he  was  rated: — 
Heid,  that  as  one  of  the  rates  was 
quashed,  the  warrant  was  void, 
and  that  the  precise  sum  due  for 
poor  rates,  should  have  been  de- 
manded from  the  plaintiff  previ- 
ous to  the  issuing  of  such  war- 
rant. Hurrell  v.  Wink,  T.  68  6.  3. 

417 


DUPLICITY. 

•See  PtBADING»  1. 

EJECTMENT. 

.  A.,  a  brewer,  demised  a  pablic 
house  to  B.p  under  an  agreement 
that  he  should  hold  for  one  year 
certain,  and  that  after  the  ex- 
piration of  that  time,  either  party 
might  put  an  end  to  the  tenancy 
by  giving  three  months  notice  to 
quit;  the  rent  to  be  payable 
quarterly  : — ^The  agreement  con- 
tained no  clause  of  re-entry.  J9. 
took  possession,  and  paid  rent 
to  A,,  who,  at  first,  gave  him  a 
receipt  in  his  own  name,  and  af- 
terwards in  the  joint  names  of 


himself  and  two  partners,  who 
were  interested  with  him  in  the 
brewery.  After  jB.  had  been  in 
possession  three  years,  A.  gave 
nim  a  notice  to  quit  in  bis  own 
name  alone : — Held,  in  an  action 
of  ejectment,  that  A.  might  re- 
cover on  his  own  demise,  al- 
though the  latter  receipts  for  rent 
were  given  in  the  names  of  him- 
self and  partners,  and  that  no 
clause  of  re-entry  was  necessary 
in  the  agreement.  Doe,  d.  Green 
V,  Baker,  E.  68  G.  3.  Page  180 
2.  The  landlord  of  premises,  after 
notice  to  quit,  brought  an  action 
of  ejectment  against  the  tenant, 
and  obtained  a  verdict.  The 
latter  still  continuing  in  posses- 
sion, the  landlord  afterwards 
distrained  on  him  for  rent,  which 
became  due  after  the  verdict,  and 
which  he  paid : — Held,  that  the 
execution  m  the  ejectment  could 
not  be  stayed,  as  the  tenant 
should  have  disputed  the  dis- 
tress. Doe,  d.  Hohnf  v.  Davies^ 
M.  60  G.  3.  681 

ERROR,  WRIT  OF. 

&eAMBMI>MENT,  1. 

Outlawry,  2. 


ESCAPE. 
See  Evidence,  1. 

1.  In  an  action  against  the  Warden 
for  an  escape,  the  bill  alleged, 
that  the  prisoner  was  brought  to 
the  bar  of  this  Court  by  the  de- 
fendant, by  virtue  of  a  writ  of 
habeas  corpus^  and  was,  by  the 
same  Court,  re-committed  to 
prison  in  execution,  *'  as  by  the 
commitment  more  fully  and  at 

3  E  2 
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EVIDENCE 


large  appears.'*  On  special  de- 
mttrrer^  assigning  for  c«nse» 
that  it  was  not  arerred  in  the 
bill  that  the  commitment  was  of 
record,  it  seems  necessary  to 
state  that  it  was  so; — but  the 
plaintiff  had  leave  to  amend,  on 

^ajmeijt  of  costs.  BanuT.Eyks, 
\  68  G.  3.  Page  561 

EVIDENCE. 

See  Administrator,  1. 
Assumpsit,  6. 
Charter-party,  1. 
Pleading,  3. 
Practice,  8. 
Tolls,  1. 
Trespass,  1. 
Trover,  1. 
Variance, 
Venue,  1. 

1.  Tn  an  action  against  a  sheriff  for 
an  escape,  the  plaintiff  averred 
in  Lis  declaration,  that  a  writ 
was  indorsed  for  bail,  by  virtue 
of  an  affidavit  of  the  plaintiff's 
cause  of  action,  before  then 
made  and  duly  filed  of  record : — 
Held,  that  the  production  of  an 
office  copy  of  the  affidavit,  was 
suflicieut  to  prove  such  aver- 
ment. Casburu  v.  Reid^  H,  58 
G.  3.  60 

2.  In  an  action  for  work  and  la- 
bour, the  plaintiff  having  proved 
the  value  of  the  work  done,  and 
closed  his  case,  one  of  the  de- 
fendant's witnesses  swore  that 
there  was  a  memorandum  in 
writing,  containing  an  estimate 
at  which  the  work  was  to  be  per- 
formed, and  produced  a  copy  in 
the  plaintiff's  hand- writing,  un- 
stamped, and  not  signed  either 
by  him  or  the  defendant : — HcUt^ 


that  the  plaintiff  w»Do(tkf^ 
by  precladed  from  TMOTeriog 
on  the  common  coonto,  u  it 
did  not  appear  wiiether  the 
original  memorandum  vers  in 
existence,  and  as  thedAndattt 
had  given  him  no  notice  to  pro- 
duce it;  or  that,  at  all  ernti, 
the  testimony  should  hire  cone 
from  one  of  the  plsiotiirs  wit- 
nesses, on  cross  eximinatioD. 
'  Sterene  v.  PtJtiicy,  R  68  Q.  3. 
Pd^e349 

3.  Where  a  bankrupt,  preriou  to 
his  bankruptcy,  daclved  "that 
he  did  not  owe  £10  to  asj  one, 
and  enquired  whether  a  fiiendl/ 
commission  could  not  be  iisoed 
out  against  him;"— such deelara- 
tiou  is  admissible  in  eTidencei  to 
shew  a  collusion  between  the 
bankrupt  and  petitioning  cre- 
ditor to  create  a  debt,  althoi^ 
the  latter  was. not  an  aadgnea 
under  the  commission.  Tkmi» 
yr.BHdges,  T.59G.Z.       876 

4.  If  a  defendant  give  in  evi- 
dence, a  commission  of  bank- 
rupjt  at  the  trial,  and  a  receipt 
given  by  the  assignees,  to  pme 
payment  of  a  sum  of  moDfy 
frobi  him  to  them,  and  the  Judge 
is  inclined  to  think  snch  prw 
sufficient :— if  the  defendant  af- 
terwards attempt  to  prove  lij 
validity  of  the  commission,  aw 
fails,  and  the  Jury  find  a  reitlict 
for  the  plaintiffs:— flett  that 
the  defendant  is  predndcd  from 
disturbing  it,  &nith  v.  Ecm, 
T.  68  G.  3.  <'* 

6.  In  covenant  on  an  indentow 
of  apprenticeship,  the  plaintw 
proved  that  it  was  in  the  posses- 
sion of  the  defendant,  to  whom 
he  gave  a  notice  to  prodaceit'- 
Held,  that  on   non  prodocUoD, 


FBME  COVERT. 


FORBEARANCE.      776 


be  might  be  let  into  parol  evi- 
dence  of  its  contents,  without 
calling  the  subscribing  witness. 
€ooke  r.  Tanswell,  T.  58  Q.  3. 
Page  513 

EXECUTION. 

See  Arrxst. 
Ejectmbnt,  ^. 

EXECUTOR. 

See  Administrator^ 
Bond,  I. 
Covenant,  1. 
Practice,  6. 

EXIGENT. 
See  Bail,  1. 

EXONERETUR. 
See  Bail,  1. 

EXTENT. 
See  Prisoner,  1. 

FACTOR. 

See  Assumpsit,  7. 

J?ALSE  IMPRISONMENT. 

See  Practice,  8. 
Trespass,  1. 

FEME  COVERT. 
See  Fine,  3. 


FILACER. 
See  Practice,  3.  9. 

FINE. 

&e  Attorney,  1. 

1.  The  Oonrt  permitted  a  fine  to 
pass,  which  ought  to  have  been 
perfected  six  years  since,  on  an 
affidavit  which  stated  that  the  de- 
lay was  owing  to  the  negligence 
of  the  agent  in  London,  with 
whom  the  necessary  instruments 
for  its  completion  had  been  de- 
posited,    uoward  V.  Leath,  E, 

58  G.  3.  Page  174 

2.  If  a  christian  name  of  one  of  the 
parties  to  a  fine  be  written  on  an 
erasure  in  an  acknowledgment 
taken  abroad,  thp  Court  will  not 
permit  it  to  pass.  Tippettt  plain- 
tiff, T.  58  G.  3.  375 

3.  A  rent-charge  payable  to  a/^me 
covert,  was  sold  with  the  consent 
of  her  husband,  who  received 
the  purchase-money,  and  they 
both  executed  the  deed  of  con- 
veyance. The  Court  would  not 
interfere  to  authenticate  a  fine 
levied  by  her,  without  her  hus- 
band, although  he  was  separated 
from  her,  and  she  was  wholly 
ignorant  where  he  was  to  be 
found.    Ex  parte  j©.  George,  M. 

59  G.  3.  652 


FISHERY. 
See.  Pleading,  1. 

FORBEARANCE. 

Sep  Variance,  l. 
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FREIGHT. 


FRAUDS,  STATUTE  OF. 

1.  A.  demised  a  farm  to  B,  under 
an  agreement  to  bold  from  Mi' 
chaelmoM  1790,  to  MichaeimoM 
1816,  at  a  yearly  rent.  A.  died, 
and  devised  the  premises  to  C. 
who,  in  1813,  pat  them  up  to 
sale  by  auction  i^—D*  became  the 
purchaser,  and  also  agreed  to 
buy  B*%  outstanding  term,  with- 
out C*s  knowlege  or  assenL    D. 

'  having  let  E.  into  nossession,  be- 
came bankrupt.  In  1814,  C  by 
letter  to  B.  admitted  that  E.  oc- 
cupied the  premises,  and  after- 
wards demanded  rent  from  him. 
C.  and  D.'s  assignees  afterwards 
executed  mutual  deeds  of  release, 
and  D.'s  assignees  released  1?.— 
Held,  that  C.  was  entitled  to  re- 
cover the  rent  from  1813  to  1810, 
from  B,  as  there  had  been  no 
surrender  in  writing,  of  his  in- 
terest to  D.  and  as  C.  had  not  as- 
sented to  £.'s  being  let  into  pos- 
session. Mathewi  ▼.  Sawellf  E. 
M  G.  3.  Page  202 


FRAUDULENT  REPRE- 
SENTATION. 

See  Award,  2. 


FREIGHT. 

See  Charter-party,  1.  2. 
Lien,  2.  3.  4. 

1.  A,,  the  owner  of  a  vessel,  took 
in  a  cargo  at  CaletUta^  to  be 
carried  from  thence  to  Su  Peters- 
Imrghf  which  was  purchased  by 
his  supercargo,  on  his  account ; 
but  B.  and  Co,  advanced  £20,000 
towards  ^uch  purchase,  and  bills 


of  lading  were  made  out  by  the 
captain,  stating  the  cargo  to  be 
shipped  by  B.  and  Co.  on  ac- 
count of  A-  to  be  delivered  at  Si, 
Petersburgkt  to  B.  and  Co,'s  order, 
or  their  assigns.  The  words,  "  he 
or  they  paying  freight,*  were 
struck  out  of  the  biUs  of  lading, 
which  were  indorsed  by  B.  and 
Cb.,  and  transmitted  to  the  de^ 
fendants,  their  correspondoits, 
in  LotuUm: — Before  the  ship 
sailed,  a  memorandum  for  char- 
ter was  entered  into  at  Calcutta, 
between  il.'s  supercargo  and  the 
captain,  whereby  it  was  agreed, 
that  the  ship  should  be  dispatch- 
ed with  a  cargo  for  St.Peten- 
bnrgh,  to  be  there  delivered  to 
the  order  of  the  freighter,  on  be- 
ing paid  freight  at  a  certain  rate 
therein  stipulated.    Hie  ship,  in 

{proceeding  on  the  voyage,  was 
ost,  bnt  part  of  the  cargo  was 
saved,  and  sold  with  the  consent 
of  the  capUin  for  £13,000.— The 
defendants,  as-  indorsees  of  the 
bills  of  lading,  applied  for  the 

Eroceeds  of  the  salvage,  which 
ad  been  previously  claimed  by 
the  plaintiffs,  as  agents  on  the 
part  of  il.,  and  the  captain  also 
claimed  a  lien  thereon  for /wo 
ratd  freight,  on  which  the  de* 
fendants  agreed,  by  letter  (that 
if  the  plaintiffs  would  cause  the 
claims  of  A,  and  the  captain  to 
bo  withdrawn),  to  be  accountable 
to  them  as  the  agents  of  A.,  for 
whatever  might  appear  to  be  due 
for  the  pro  ratA  freight  the  ship 
was  entitled  to,  agreeable  to  the 
charter-party  entered  into  byJ.'s 
supercargo  and  the  captain.  In 
pursuance  of  this  agreement, 
these  claims  were  withdrawn, 
and  the  defendants  received  the 
amount  of  the  salvage,  and  theii 


GCARAMTIE. 


INCLOSURR         m 


refused  to  pay  die  f»v  raid  freight, 
as  the  instrninent  entered  into  at 
Calcutta  was  merely  a  Memoran- 
dum for  Charter,  and  insisted, 
that  there  was  no  consideration 
for  the  defendants  promise ; — but 
in  an  action  ofassumpgit  for  non- 
payment of  the  pro  rati  freight 
under  the  agreement  i^Held^  that 
the  plaintiffs  were  entitled  to  re* 
cover,  as  the  defendants  were 
aware  of  the  circiunstances 
which  had  transpired  before  the 
agreement  was  entered  into. — 
ThomUm  \.  Fairlie,  T.  58  &.  8. 
Paye  397 


FURTHER  ASSURANCE. 
See  Covenant,  3. 

OOODS  SOLD  AND  DE- 
LIVERED. 

See  Adm<ni6TBATOR,  2. 

GRANT. 

See  Tolls,  1. 

GUARANTIE. 

See  Assumpsit,  7. 
Bankrufi ,  8. 
Chartbr-pabty,  2. 

1.  The  olaintiffs  declared,  that  in 
consideration  that  they  would 
lend  and  advance  £5000  to  S. 
and  Co.,  the  defendant  would  be 
answerable  for  and  repa^jr  them 
the  sums  so  lent  and  advanced, 
and  averred  that  they  accordingly 
advanced  the  said  sum  of  £5000, 


by  reason  whereof  the  defendant 
became  liable  to  pay. — ^It  appear- 
ed that  the  defendant,  at  me  re- 
quest of  the  plaintiffs,  on  the 
19th  of  May,  1815,  wrote  to  them, 
statixu^  that  she  would  be  answer- 
able tor  the  extent  of  £5000  for 
the  ose  of  the  house  of  ^.  and  Co. 
At  the  time  this  guarantie  was 
given,  S.  and  Co.  were  consider* 
ably  indebted  to  the  plaintiffs. 
On  the  24th  of  the  same  month, 
the  guarantie  was  deposited  with 
the  plaintiffs  as  a  security, 
with  two  bills  amountiiig  to 
£3528.  IQs,  2d.,  which  havug 
^een  in  their  hands  as  securities 
before,  were  delivered  and  re- . 
delivered  as  a  security  for  a  new 
note  of  £6500.  and  no  money 
passed  on  that  day : — Held,  that 
as  between  the  plaintiffs  and  the 
defendant  no  money  was  advanc- 
ed to  8.  and  Co.  subsequent  to 
the  guarantie,  so  as  to  give  it  a 
retrospective  operation.  Gltpi  v. 
Hertet,  H.  58  G.  3.        Page  134 


HABEAS  CORPUS. 

See  Escape,  1. 
Prison  ER«  1. 

HARBOUR. 

See  Trespass,  2. 

HUSBAND  AND  WIFE. 

&e  Baron  and  Feme. 
Fine,  3« 


INCLOSURE. 

See  Common,  1. 
Pleading,  l*. 


778         INSTALMENT. 
INDEMNITF, 

See  Assumpsit,  6. 
Bankrupt,  6. 

INDENTURE  OF  APPBEN- 
TICESHIP. 

See  AssuMvsiT,  9. 
Evidence,  6. 


INFANT. 
See  Assumpsit,  10. 

1.  Queare; — If  an  infant  enter  into 
•n  agreement  with  an  adult,  to 
take  a  lease  of  a  house,  and  the 
former  alone  pay  the  preminm  to 
the  lesser,  he  can,  on  faOure  of 

.  conMd^tion,  recover  it  back  in 
«n  action  brought  in  his  own 
name,  without  joining  such 
adult?  HolmctY.Bloffff,  T.M 
®-  3»  Paffe  652 

INFJBRIOR  COURT. 

See  Practice,  13, 

INFRINGEMENT. 
See  PATWiT,  1. 


INQUIRY,  WRIT  OF. 
See  Costs,  1.  2, 

INSTALMENT. 

See  Covenant,  2. 
Interest,  1. 
Justices  of  Peace,  1. 
Practice,  7, 


INVENTION. 

INSURANCE, 

5eeLiBN,  1. 

Nbw  Trial,  1. 
Trover,  3. 

INTEREST  OF  MONEY. 
.     Sfie  Bankrupt,  13. 

1.  Interest  allowed  on  the  affimn 
ance  of  a  judgment,  in  an  actioB 
of  covenant  for  non-pajmeat  of 
purchase-monej,  on  the  whole 
sum    recovered,    although  sock 

.  money  was  pa  jahle  bjr  iostal- 
ments,  and  tnere  was  an  express 
engagement  between  the  parties, 
that  interest  should  be  pajablo 
on  the  first  instalment  only.-- 
Jamee  v.  Emerg,  B.68G.3. 

Pa^eV^ 

3.  Interest  allowed,  on  affinaanee 
of  a  judgment,  for  a  balance  duo 
from  a  banker,  of  money  depo- 
sited in  his  hank  bj  a  customer  ;<- 
it  being  the  custom  of  the  bank 
to  allow  it ;  but  as  such  aliov- 
ance  was  only  at  ike  rate  of  £4 
/ler  Gefil.perojiiniM,  the  interest 
was  ordered  to  be  calculated  at 
that  rate.  Ikin  v.  BnuUa,  K 
6SG.9.  'jw 


INTEREST,  JOINT  OB  SR 
VERAL. 

See  Cotbnant,  2. 


INVJPNTION. 
See  Patent,  X. 


JUSTICES  OF  PEACE. 


LABOURERS.         7» 


IRREGULARITY,  WAIVER 
OF. 

See  Practice,  1.  3. 


JOINDER  OF  PARTIES. 


See  Infant,  1. 
Practice,  2. 
Trovbr,  1. 


JOINT  INTEREST* 
See  Covenant,  2. 

JUDGE'S  ORDER. 
See  Practice,  16. 

^DGMENT  RECOVERED. 

See  Bond,  1. 
Practice,  11. 

JURY. 

See  Tolls,  1. 
Trespass,  1. 

JUSTICES  OF  PEACE. 
See  Replevin,  3. 

1.  By  an  act  of  parliament  for  re- 
baiiding  a  bridge,  Justices  of 
Peace  were  empowered  to  con- 
tract for  its  erection,  and  the 
contractor  was  to  give  sufficient 
security  for  the  due  performance 
of  his  contract  to  the  clerk  of  the 


peaee;  and  the  Justices  were  emr 
powered  to  appoint  superintend- 
ing Justices,  at  a  General  Quar- 
ter Sessions.  The  expences  of 
rebuilding  the  bridge  were  to  be 
charged  on  the  county  rates,  and 
all  actions  and  proceedings  at 
law,  to  be  prosecuted  or  defend- 
ed in  pursuance  of  the  act,  wero 
to  be  brought  in  the  name  of  tho 
cleA  of  the  peace,  who  should 
be  deemed  tne  plaintiff  or  de- 
fendant, and  be  reimbursed  all 
such  costs  and  expences  as  he 
should  have  paid,  out  of  the  ipo- 
ney  arising  by  viHue  of  the  act. 
The  superintending  Justices  at 
the  General  Sessions,  covenant- 
ed by  deed  with  the  plaintiff, 
who  undertook  to  rebuild  the 
bridge ;  that  the  Justices  or  the 
Treasure]*  of  the  County  should 
pay  him  a  certain  sum  by  instal- 
ments, until  the  bridge  was  com* 
pleted.  In  an  action  of  oove-^ 
nant  brought  against  suchJus-» 
tices  by  the  plaintiff,  for  non- 
payment of  two  of  the  instal- 
ments : — Heldf  that  they  were 
not  individually  liable ;  and  that 
his  remedy  was  by  action  against 
tiie  clerk  of  the  peace.  AUeH  v. 
WaUegrave,  M,  60  O.  3. 

Page  621 


KING'S  SILVER. 
See  Recovery,  3. 

LABOURERS. 

See  Replevi;?,  3. 
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LEASE. 


UES. 


LANDLORD  AND  TENANT. 
Se$  Bakkrupt,  6. 

CoVBNANTy  4. 
ElECTMBMT,  1.  2. 

Frauds,  Statutr  of,  1. 
Infant,  1. 
Replbvin,  1* 

1.  J.^  the  lessee  of  two  farffis,agreed 
with  JB.  that  he  should  ha?e  them 
during  the  leases;  B.  to  remain 
tenant  to  J*  during  that  period, 
and  at  the  leaving  the  farms,  B. 
was  to  he  paid  for  the  fallows 
and  dung.  B.  took  possession, 
and  paid  one  year's  rent  to  A, 
who  afterwards  distrained  for 
rent  in  arrear : — HeU^  that  he 
was  not  entitled  so  to  do,  as  the 
agreement  operated  as  an.  abso- 
lute ass^ment  of  all  J/b  inte- 
rest in  the  farms.  ParmetUer  y. 
Webber,  M.  69  0. 3.     Page  656 


LEASE. 

See  Assumpsit,  8. 10. 
Bankrupt,  6. 7. 

Ck)VBNANT,  3« 

Infant,  1. 

Landlord  and  Tenant,  1. 
Rbplbvin,  1. 
Variance,  2. 

!•  A.  demised  a  farm  to  B.  under 
an  agreement  to  hold  from  JIf »- 
ckaelmas  1709,  to  Michaebnas  \ 
1816,  at  a  yearly  rent  A.  died, 
and  devised  the  premises  to  C. 
who,  in  1813,  put  them  up  to  | 
sale  bj  auction;   D.  became  the 

5urchiiser,and  also  agreed  to  buy 
^'s   outstanding  term,  without 
C's  knowledge  or  assent.     D, 


haring  let  B.  into  poBMaioD,  be- 
came bankrupt— to  1814,  C.  bj 
letter  to  B.  admitted  thit£oe- 
oupied  the  premiNi,  ud  afb- 
wards  demanded  rentfrom  lum. 
C.  and  D.'s  asfiignees  tfterwards 
executed  mutaal  deeds  of  rdease, 
and  JD.'s  assignees  released  £: 
HeU,  that  C.  wss  ^titled  ton- 
corer  the  rent  from  1813  to  1816 
from  JB.,  as  there  had  hmw 
surrender  in  writiiig  of  bis  in- 
terest to  2>.,  sad  as  C.  bid  aot 
assented  to  R's  beisg  kt  into 
possession.  Matkewt  r.  &ud, 
£.58  6^8.  P«^»S 


LICENCE. 
&eCovBNAiiT,4. 


LIEN. 

S^  Bankrupt,  9.11 
Frbight,  L 

1.  The  plaintiff  being  residat 
abroad,  ordered  A  and  C^.  n 
London,  to  effect  an  insoranceon 
hb  account,  who,  not  hm  " 
the  habit  of  effecting  tlieir  owb 
insurances,  or  those  of  their  co^ 
respondente,  deKrered  aaewef 
to  the  defendsnt,  beii«  th«ir 
broker,  who  acoordiiigl/cff«cw 
it  in  their  names,  when  hehajdM 
over  the  policy,  sod  debited  then 
with  the  premiums.  The  plan- 
tiff  paid  the  amount  of  dlOsep^^ 
miu«stoAandC».wiaioat^ 
defendant's  knowledge;  ^Jf 
being  subsequenUj  daiocd  »/ 

the  pkintiff,  the  fo^^^t 
deliyered  by  A  snd  a.  toific 


LIBN. 
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defendant,  for  the  purpose  of  his 
procuring  an  adjustment ; — there 
was  an  open  account  between  the 
defendant  and  B»  and  Co,^  and 
in  1813,  they  were  indebted  to 
him  in  £219000  in  such  open  ac- 
count, including  the  premiums  in 
question ;  and,  in  1814,  they  paid 
him  £33,000,  on  account  of  losses 
and  returns  on  insurances  eject- 
ed for  them ;  and  in  the  latter 
part  of  that  year,  the  defendant 
was  a  considerable  creditor  on 
such  account : — Heid,  that  under 
these  circumstances,  the  defend- 
ant had  not  a  lien  on  the  policy, 
either  for  premiams  or  his  gene- 
ral balance. 

Although  a  broker  may  have 
parted  with  the  oossession  of  a 
policy,  still,  if  tie  become  re- 
possessed diereof,  he  has  a  lien 
on  it  for  premiums  which  m^ 
be  unpaid.  Levy  r.  Barnard^  A 
58  G.  3.  Page  34 

%  A.  as  owner  of  a  ship,  corenant- 
ed  with  B,  the  freighter,  for  a 
voyage  from  Londom.  to  Bakia^ 
there  to  receive  a  full  cargo,  and 
to  proceed  to  the  first  port  in  the 
Engliih  Channel,  where,  on  her 
arrival,  notice  should  be  given 
to  the  freights,  from  whom  or- 
ders should  be  received*  at  what 
port  the  cargo  should  be  deliver- 
ed, according  to  bills  of  lading. 
B,  covenanted  to  put  a  full  cargo 
on  board,  and  to  pay  freight  at 
certain  rates  per  ton,  viz.  £300 
in  cash  on  the  day  the  vessel 
should  be  reported  inward  at  the 
Custom-house,  and  the  remain- 
der by  good  bills,  payable  in  J^n- 
don  at  two  months  after  date, 
from  the  day  on  which  the  deli- 
vei'y  should  be  completed.  A. 
bound  the  vessel  and  freight,  and 
fi,  the  merchandize  to  be  Uken 


on  board  her,  for  dae  perfornw 
ance.  The  vessel  shippeo  a  cargo 
for  the  freighter  at  Bahia,  toge- 
ther with  other  merchandise, 
consigned  to  other  persons  in 
Lemdm,  By  die  bill  of  lading, 
the  freighter's  goods  were  to  be 
delivered,  on  his  paying  freight 
^or  the  same  as^  charter-party. 
The  vessel  having  arrived  at  LMr 
dom^  the  owner  delivered  the 
goods  to  the  different  consignees 
Ml  their  paying  freight  reserved 
.by  bills  of  bduig,  at  a  less  rate 
than  that  ttlmilated  by  the  cher^ 

.  ter^party.  The  owner  refused  to 
deliver  the  freighter's  cargo, 
without  payment  of  the  freight 
due  under  the  cherter-party : — 
Heidi  that  he  was  entitled  to  de- 
tain it  for  the  hire  of  the  vessel, 
as  the  delivery  of  the  goods,  and 
the  payment  of  freight,  were 
concomitant  a<As,  end  that  if  the 
master  unship  the  whole  of  the 
cargo,  the  delivery  would  be 
complete,  and  that  the  freighter 
should  then  pay  for  and  deliver 
bills  for  the  amount  of  the  freight, 
as  stipulated  by  the  charter-par- 
ty. Tate  y.  Meek,  E.  58  G.  3. 
Page  278 

3.  So,  if  the  owner  of  a  ship  co- 
venant by  charter-party,  to  let 
her  to  freight,  and  deliver  the 
cargo  in  good  order  and  condi- 
tion, and  the  freighters  covenant 
to  pay  freight  on  safe  delivery  of 
the  cargo,  one'4fairdrin  cash,  and 
the  remaining  two-thirds  by  ap- 
proved bHb  of  exchange,  at  four 
months  date  z-^-HMf  that  the  de- 
livery of  the  cargo,  and  payment 
of  freight,  were  concomitant  acts, 
and  that  tbe  owner  had  a  lien  m 
the  cargo  till  he  was  satisfied  for 
the  amount  of  freight  remaining 
due.  Yates  v.  Railiton,  E.  58  G.  3. 
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4.  And,  where  the  owner  covenuit- 
ed  to  deliver  the  cargo  agreeably 
to  bills  of  lading,  and  the  freight- 
ers covenanted  to  pay  one-third 
in  cash  on  arrival,  and  the  re- 
mainder on  delivery  of  the  eai^o, 
by  good  bills  of  exchange,  at  four 
months  date ; — ^if  the  captain  land 
the  goods  in  his  own  name,  and 
offer  them  to  the  freighter  at  one 
delivery,  on  receiving  the  sti- 
pnlltted  freight  :—J2elil,  that  the 
owner  has  a  lien  on  them,  until 
such  bills  of  exchange  are  pro- 
duced by  the  freighter.  Maie$ 
r.MeimeU,  £.58  G.  9.  Page  297 


LIFE  INSURANCE, 
^eeTnovMR,  3. 

LITERARY  PROPERTY. 
See  Stamps,  1.  ^ 

MANOR. 
,  See  Replevin,  ^. 

MARKET. 
5ee  Tolls,  1. 

MARRIAOE. 

See  Devise,  2. 

Venue,  1. 

MARRIAGE  SETTLEMENT. 
iSee  Assumpsit,  3« 


MASTER  AND  SBBVAST. 
See  Witness,  1 

MEMORAimUM. 
See  Assumpsit,  5, 

MEMORIAL 
5€e  Trover,  3.. 

MESNE  PROCESS. 
See  Aerjut. 

MISDESCRIPTION. 

See  Devise,  1. 
Practice,  5. 11. 
Rbcovbrt,  4. 

MONBY  HAD  AND  BE- 
CEIVED. 

5ee  Assumpsit,  1.3.10. 
Bankrupt,  & 

MONEY  LENT. 
See  Guarantie,  1. 

MONEY  PAID. 

See  Assumpsit,  4.  S.'^. 
Bankrupt,  Jl. 
Carriers,  2. 

MORTGAGE. 

See  Assumpsit,  6. 
Covenant,  l.i 

MUTUAL  CREDIT. 
&e  Bankrupt,  2,9. 

NAVIGABLE  RIVER 
See  Trespass,  2. 


NURSERYMAN. 
NEWSPAPER. 

See  Post  Horsb  Duty,  1, 
Stamps,  1. 

NEW  TRIAL. 

See  Tolls,  1. 

1.  A  vessel  being  exposed  to  the 
san,  while  in  harboar  9t  Jamaica, 
where  she  was  loading  a  cargo 
of  sngars  for  this  coontry,  her 
timbers  shrunk,  by  which  means 
she  became,  leaky,  and  the  cargo 
was  injured ;  in  an  action  against 
an  anderwriter  for  an  average 
loss,  if  the  Jury  find  a  verdict 
against  him,  the  Court  will  not 
grant  a  new  trial,  in  the  absence 
of  a  material  witness,  who  would 
have  proved  that  the  sugars  were 
injured  by.  the  leaking  of  the  ves- 
sel before  she  left  her  loading 
port.  Elmslie  v.  Wildman,  E, 
58  G.  3.  Page  170 

NOLLE  PROSEQUL 

See  Costs,  2. 

Practice,  6. 16. 


NOTICE. 

See  Bankrupt,  8. 
Carriers,  1. 
Evidence,  5. 


NOTICE  TO  QUIT. 
See  Ejectment,  L  2. 

NURSERYMAN. 
See  Distress,  1. 


OUTLAWRY*  783 

OFFICER. 

See  Arrest, 
Practice,  9. 

ORDER  OF  REFERENCE. 
See  Award,  3. 

OUTLAWRY* 

•See  Bail,  1. 
Practice,  L 

1.  A  writ  of  captae  quare  ehntum 
fregit  was  issned  against  two  de- 
fendants, with  an  ac  etiam  in  deb^, 
upon  which  one  of  them  was  ar- 
rested, and  put  in  bail;  writs  of 
capiaSf  aliast  and  pluriet,  ground- 
ed on  an  original  in  debt  against 
both,  were  regularly  issued ;  writs 
of  exigent  and  proclamation  were 
issued  against  both.  A  writ  of 
supertedeoi  issued,  as  to  one,  and 
an  exigent  returned  that  the  other 
was  outlawed  on  the^23d  of  Oc- 
tober, The  plaintiff,  'in  Mtekael-^ 
HUM  Term,  delivered  a  declaration' 
against  one  only,  entitled  as  of  TVt- 
nity  Term,  alleging  the  outlawry 
of  the  other  defendant  in  this 
suit : — Heldf  that  these  proceed- 
ings  were  regular,  and  tne  Court 
would  not  set  aside  the  declara- 
tion;— but  as  it  should  have  been 

'  entitled  of  Miehaelnuu,  instead  of 
7Vtm/y  Term,  which  was  previous 
to  the  outlawry,  they  allowed  it 
to  be  amended  on  payment  of 
costo.  Gent  v.  Abbott,  H.  58  G.  3* 
Page  87 

2.  A  writ  of  capias  ad'^responden- 
dum,  with  an  ac  etiam  in  case  on 
promises,  was  sued  out  by  the 
plaintiff  iigainst  A,  and  B.,  on 
which  A.  was  arrested,  and  put 
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PATENT* 


in  bail;— A  belli;  a(nt>ad,  an  ori- 
ginal writ  of  trespass,  quart  ciea^ 
namfregiif  with  an  me  Mam,  was 
sued  ont  against  il.  and  B.  Writs 
of  aUa»  and  phtriei,  with  ac  etianu 
in  case  on  promises,  alid  also 
writs  of  exigent  and  prodama* 
tion,  were  afterwards  issued 
against  both.  A  writ  of  super- 
sedsof  was  sued  out  against  B., 
who  was  thereupon  outlawed. 
The  writs  of  exigent  and  pro- 
clamation also  contained  ae  eiiaias 
in  case  on  promises ;  B.  was  a 
foreigner,  and  resided  abroad 
from  the  time  of  the  commence- 
ment of  the  action,  to  the  present 
application.  In  the  original  writ, 
the  plaintiffs  and  defendants  were, 
bj  mistake,  described  as  "  he^ 
and  ''  him/*  It  being  objected, 
on  motion,  that  there  was  no 
original  to  warrant  the  outlawry 
against  B.,  the  Court  would  not 
aet  it  aside,  but  left  him  to  his 
writ  of  error,  and  held,  that  he 
must  cause  an  appearance  to  be 
entered,  before  he  could  move  to 
rererse  such  outlawry.  Solly  y. 
Farbei,  T.68  6.  3.        Page  Ml 

OVERSEER. 

See  DiSTRBSS,  2. 
Replevin,  4. 

PARTNERS. 

See  Bankrupt,  8. 
Carriers,  2. 
Ejectment,  1. 
Witness,  1. 

PATENT. 

1.  In  order  to  establish  the  validity 
of  a  patent  for  improTement  or 
discorery,  it  should  state  in  sub- 


stance what  is  set  ont  in  deCait  id 
the  specification,  and  if  it  be 
taken  out  for  more  than  is  stricdy 
the  inventor's  own  addition  or 
improvement,  or  for  discovery, 
when  it  is  merely  addition  or 
improvement,  it  is  bad,  and  sach 
invention  must  be  both  nev  and 
useful,  and  the  discorery  not 
confined  to  the  knowledge  of  the 
party  making  it,  and  must  be  ac- 
curately described  in  the  sped- 
fication,  which,  if  it  seek  to  corcr 
more  than  is  actually  newand  use- 
ful, vitiates  the  patent — There- 
fore, where  the  plaintiff,  baTiug 
obtained  a  patent  for  "  The  inreo- 
tion  of  certain  improvements  in 
the  smelting  and  working  of 
iron  ;** — in  the  specification,  de- 
scribed the  improvements  to 
consist  of  various  processes,  br 
which  iron  contained  in  sl^ 
or  cinders  might  be  extracted, 
and  by  the  admixture  of  mine 
rubbish,  be  converted  into  bar 
iron,  and  that  by  the  further  ap- 
plication of  lime  subse<]uaitlj 
to  the  operation  of  the  blast  fvr- 
nace,  the  quality  caUed  "  cold 
short,*  might  be  prevented : — and 
then  having  described  the  con- 
binations  and  proportions  of  ns- 
terials  to  be  used,  the  patentee 
declared  that  he  had  dueoeend 
that  lime  would  prevent  the  "  cold 
short"  in  iron,  and  render  it  more 
tough  when  cold. — It  having  been 
proved  at  the  trial,  that  iron  had 
before  been  extracted  from  sligs, 
and  that  the  application  of  lime 
had  been  previously  discovered 
to  remedy  the  "  cold  short,'  and 
that  the  defendants  had  not 
worked  according  to  the  plain- 
tiff's combinations,  proportions, 
and  processes : — Heidj  first,  that 
the  patent  was  void,  the  inven- 
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Itoil  not  beiog  jmht  and  useful : 
and,  secondly,  that  there  had 
been  no  infringement  by  the  de- 
fendants. Hill  Y.  Tftomofoii,  T. 
68  Q.  3.  Page  A2A 

PAYMENT. 

See  Bankrupt,  3. 8. 
Evidence,  6« 

GUARANTIB,  !• 

PAYMENT  OF  MONEY  INTO 
COURT. 

5eePRAGTiCBf  12. 

PENALTY. 

See  Churchwarden,  1. 
Replevin,  2. 

PETITIONINO  CREDITOR'S 
DEBT. 

5ee  Bankrupt,  13. 
Evidence,  3. 

PLEADING. 
See  Amendmbnt,  1. 
Assumpsit,  2. 4.  7. 8. 
Award,  1. 
Bail,  1. 

Bankrupt,  1.  e.  10. 11. 
Bond,  l. 

Charter-party^  1, 2. 
Covenant,  4. 
Dilapidations,  1. 
Ejectment,  l. 
Escape,  1. 
Evidence,  1.5. 
Guarantie,  1. 
Outlawry,  1. 
Practice,  paitim. 
Replevin. 
Variance.  • 
Venue,  2. 

1.  A  rejoinder  to  a  replication  in 
trespass,  for  stopping  np  a  private 


way  under  an  indoaore  att,  al- 
leging that  the  commissioner  did 
not  direct  the  way  to  be  stopped 
np,  or  give  any  orders  relating  to 
the  8ame;--or  by  his  award,  set 
out,  or  appoint  any  other  way  in 
lieu  of  it,  is  bad  for  duplicity. 
WkUe  V.  Retvet,  H.  68  Q.  3. 
Page  23 

2«  To  an  action  of  trespass  for 
fishing  in  the  plaintiff's  fishery, 
the  defendant  pleaded  that  the 

.  lqcn»  in  quo  was  the  soil  and  free- 
hold of  /.  S.  and  that  he  ought 
to  have  a  common  fishery  there : — 
Held^  that  such  plea  was  bad,  as 
a  common  fishery  might  be  ap- 
plicable to  the  sea,  and  extend, 
to  all  mankind,  and  that  a  eom- 
•»««  ofJUhery  implied  a  right  of 
enjoyment  with  certain  other  per- 
sons. i?ene»v.  Cooler,  A  68  &.  3. 
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3,  The  defendant  covenanted  not 
to  stock  a  bank,  otherwise  than 
with  sheep;  the  plaintiffs,  in  m 
declaration  for  the  breach  of  such 
covenant,  averred  under  a  vidt' 
licet,  that  he  stocked  it  with 
other  catde,  on  the  1st  of  Oc- 
tober, 1816;  and  on  nineteen 
other  days,  between  that  day  and 
the  28th  of  September,  1817.  Tho  ' 
defendant  pleaded,  that  he  did 
not  stock  otherwise  than  with 
sheep  on  the  several  days  in  the 
declaration  mentioned  : —  Held^ 
that  such  plea  was  bad  on  spe- 
cial demurrer,  as  it  tendered  an 
immaterial  issue;  and  that  if  the 
plaintiffs  went  to  trial,  they  would 
be  obliged  to  prove  a  feeding 
otherwise  than  with  sheep,  on  all 
the  days  mentioned  in  the  de- 
claration; although  by  the  terms 
of  the  declaration  they  were 
not  bound  to  prove  such  feeding 
on  any  particular  day  between 
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the  two  periods  mentioned.  Tke 
Carparatum  of  Anmdel  v.  Bow- 
man, H.6S(f.B.  Page  01 

POOR* 
See  Churchwahdex,  1. 

POOR  RATE. 

See  D18TEBSS,  2. 
RSPLBVIN,  4. 

POLICY. 

See  Lien,  1. 
Trover,  3. 

POSTEA. 

See  Practice,  10. 

POST  HORSE  DUTY. 

1.  The  defendant  being  licensed  to 
let  post  horses,  agreed  with  the 
proprietors  of  a  weekly  newspa- 
per to  convey  several  of  the  nnm- 
hers  from  N.  to  X.,  and  deliver 
them  there  every  Friday,  on  be- 
ing paid  twelve  shillings  per  week 
for  such  conveyance.  The  pa- 
pers were  regularly  conveyed  by 
the  defendant  or  his  boy,  some- 
times on  horseback,  and  some- 
times in  a  one-horse  chaise.  The 
defendant  now  and  then  carried 
a  passenger  in  his  chaise,  when 
he  paid  the  duty,  and  generally 
carried  parcels  for  hire  from  N, 
to  L,  for  different  persons: — 
Held,  that  he  was  not  liable  to 
the  duties  imposed  by  the  25  G.  3. 
e.  51,  or  44  G.  3.  c.  98,  schedule 
B.  as  it  did  not  constitute  a  ki- 
ting to  hire  for  the  purpose  of 
travelting  within  those  statutes. 
Dowse  V.  Everard,  M.  ^9  Cr .  3. 
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Set  Devise,  2. 

PRACTICE. 

See  Affidavit. 
Amejndmsxt. 
Arrest. 
Attorney. 
Award,  1. 
Bail,  1. 

Baron  and  Feme,  1. 
Costs. 
New  Trial. 
Outlawry. 
Recovery. 
Venue. 
Warrant  of  Attorn£t. 

1.  The  Court  will  not  set  aside  a 
declaration  against  one  defend- 
ant, the  other  having  been  oet- 
lawed,  on  the  grounds  that  sich 
outlawry  was  irregularly  obtain- 
ed, and  that  the  declaration  was 
delivered  at  the  same  time  as  a 
bill  of  particulars,  which  wa»  in- 
sufficient, and  that  anetter  older 

.  waa  afterwards  obtained  for  bet- 
ter particulars  ( — aa  the  apfifon 
tion,  by  the  defendant,  who  wis 
in  court  by  his  bail,  went  to  im- 
peach the  outlawry  against  the 
other,  who  was  not  befors  tiie 
court;  and  that  as  the  delaid- 
ant's  attorney  had  not  retnmed 
the  declaration  with  the  insuf- 
ficient particulars,  he  had  waifed 
the  irregularity.  Solbf  V.  ForkSr 
H.6SG.;i.  Page  90 

2.  If,  in  an  action  of  aumapsU  im- 
properly brought  against  aa 'ad- 
ministratrix, she  plead  in  abate- 
ment, that  others  were  joinfly 
liable,  which  she  failed  to  prove, 
in  consequence  of  which  the 
plaintiff  recovered  a  verdict,  with 
one  shilling  damages :  —  BeM, 
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ihat  such  verdict  did  not  amonnt 
to  satisfactioDy  so  as  to  bar  tlie 
plaintiff  from  recoreriog  against 
the  other  contractors.  Godtam  t. 
Smith,  H.  58  O.  3.         Page  157 

d.  On  an  affidavit  of  debt,  sworn 
before,  and  filed  with  the  filacer 
for  Dewn^  a  capiui  ad  reiptrnden- 
dum  issned  to  the  sheriff  of  that 
county  against  the  dtefendant, 
Ivho  not  being  found  there,  an 
oflSce  copj  of  such  affidavit  was 
filed  with  the  filacer  for  London, 
OB  which  another  amias  issued, 
directed  to  the  sheriffs  of  London, 
wider  whieh  the  defendant  was 
Arrested: — Held,  that  this  was 
irregolar,  as  an  affidavit  should 
have  been  sworn  before  the  fila- 
cer in  London ;  but  as  the  de- 
fendant bad  put  in  special  bail, 
he  had  waived  the  irrc^ilarity. 
Andereon  v..  Ilayman,  £^  58  Cr.  3. 

192 

4.  If  the  affidavit  of  the  truth  of  a 
plea  in  abatement  be  insufficient, 
the  Court  will  not  set  aside  the 
plea,  as  the  plaintiff  might  have 
treated  it  as  a  nuUity,  and  signed 
judgment  Bray  v.  JIaller,  E, 
68  G.  3.  213 

6.  A  writ  was  tested  on  the  12th 
of  February,  returnable  in  fif- 
teen days  oi  Easter,  being  the 
6th  of  ApfriL  In  tlie  notice  to 
appear,  the  retum-^ay  was  stat- 
ed to  be  the  5th  of  February,  in- 
stead of  the  5th  of  April: — Held, 
irregular,  and  the  Court  set  aside 
the  proceedings.  Baratta  v. 
Lee,  E.  58  G.  3.  214 

6.  An  action  of  debt  was  com- 
menced in  Michaelmas  Term 
against  executors,  on  a  bond  of 
their  testator,  conditioned  for 
making  it  void  on  payment  of  a 
certain  sum  at  a  future  day,  or 
within  one  month  after  his  de- 
cease, which  ever  should  first 
happen,  and  a  rule  to  plead  was 

Vol.  II. 


given  as  of  that  Term.  The  de- 
fendants, in  the  following  vaca-' 
tion,  obtained  a  Judge's  order, 
for  timo  to  plead,  which  they 
neglected  to  do,  and  final  judg- 
ment was  signed  for  want  of  a 
plea,  which  was  set  aside  in  the 
next  Hilary  Term,  on  the  de- 
fendants tindertaking  to  plead 
within  a  week,  when  they  plead- 
ed a  judgment  recovered  against 
them  as  executors,  which  not 
being  signed  by  a  serjeant,  the 
plaintiff  again  signed  final  judg- 
ment:—IfeAf^  that  no  nde  to 
plead,  as  of  Hilary  Term,  was 
necessiiry ;  nor  was  a  demand  of 
plea  required.  Cardozor,  Hardy ^ 
K66  0.B.  Pageft26 

7.  The  plaintiff  obtained  a  verdict 
in  trespass,  against  two  defend- 
ants. Both  were  arrested  on  a 
joint  ca.  aa.  for  the  amount  of 
tlie  damages.  One  was  dis- 
charged on  giving  a  promissory 
note  to  the  plaintiff,  payable  by 
insUlments :  —  Held,  that  thia 
operated  to  discharge  the  other. 
Baliam  v.  Prite,  E.  68  O.  3. 


8.  In  ah  action  of  trespass  for 
false  imprisonment,  brought  by 
an  uncertificated  bankrupt  iil 
this  Court,  after  nodsuitin  K,  B* 
for  the  same  cause,  on  the  ground 
that  he  was  not  then  prepared 
with  evidence  io  prove  the  vali- 
dity of  a  former  commission: 
This  Court  will  stay  theproceed- 
iugs,  until  the  plaintiff  pay  the 
costs  of  the  former  action ;  as  he 
then  ought  to  have  been  prepared 
with  evidence  to  substantiate  the 
first  commission.  Crawley  r. 
Lnpey,  r.  58  G.  8.  460 

0.  If  a  defendant  in  the  King^s 
Bench  prison,  cannot  be  person- 
ally served  with  process,  owing 
to  the  interference  of  one  of  the 
officers  of  that  prison,  the  filacer 
3f 
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ii  not  bound  to  enter  an  appear- 
ance without  affidavit  of  such 
aenrioe,  as  the  remedy,  if  any, 
is  against  the  officer  of  the  prison 
for  preventing  the  process  from 
being  duly  served.  Pigetm  v. 
Brmee,  T.  68  Q.  8.        Poge  462 

10.  If  a  plaintiff  obtain  a  verdict, 
subject  to  a  special  case,  and  the 
defendant  does  not  obtain  the 
signature  of  a  Serjeant  to  such 
case,  in  order  to  delay  its  being 
argued,  the  Court  will  direct  the 
potiea  to  be  delivered  to  the 
phuntiff.  JackMon  v.  Hall,  T. 
66  G.  8.  478 

11,  A.  as  surety  for  B,,  executed 
a  jomt  bond  and  warhuit  of  at- 
torney to  secure  an  annuity  to 
C.  After  the  execution  by  A. 
and  J9.,  it  was  discovered  that 
part  of  A*%  christian  name  had 
been  omitted  in  the  body  of  those 
instruments,  and  he  re-executed 
them  after  iuch  name  had  been 
inserted,  without  the  knowledge 
of  B,  In  an.  aistion  brought 
against  A,,  in  IT.  B,  on  the  bond, 
he  pleaded  a  judgment  recovered 
ttsmst  him  and  JB.  This  Court 
afterwards  refused  to  set  aside  a 
•joint  judgment  entered  up  on  the 

.  w^srrant  of  aCtemeyv  on  the  ap- 
plication of  A,,  as  that  instru- 
ment WM  not  defeated  by  the 
insertion  of  such  christian  name, 
and  as  he  had  ir^cpgnised  the  va- 
lidity of  the  judffmeDt,  in  the  ac- 
tion brought  agamst  him  on  the 
bond.  Coke  v.  Brummell,  T. 
68  6.  8.  496 

'  12.  A  defendant  who  has  put  in 
bail  and  rendered  in  their  dis- 
charge, is  entitled  to  take  mo- 
ney out  of  Court,  under  43  G.  3. 
c  40.  s.  2.  although  such  money 
was  deposited  with  the  sheriff 
by  a  friend,  and  the  defendant 
had  become    bankrupt  after  it 


was  paid  in.   Edekieu,  v«  Adams^ 
jr.  69  G.  8.  PofteiO 

13.  A  plaint  was  removed  into  this 
Court  by  re.  fa.  Id.  on  the  part 
of  the  defendants  in  replmn» 
tested  on  the  13th  of  May,  and 
returnable  on  the  Tth  eC  Juae. 
There  was  no  Coontv  Conrt-daj 
between  the  teste  mmd  the  return. 
No  rule  to  declare  was  served 
on  the  plaintiff,  or  demand  of 
declaration  made.  The  defend- 
ants signed  judgment  of  mtmpm. 
The  Court  set  ft  aside,  as  well 
as  the  subsequent  proceedings, 
without  costs,  on  the  plaintiff's 
undertaking  to  declare  on  the 
re.  fa.  h.  Ward  v.  Creasey,  M. 
69  G.  3.  M2 

14.  The  defendant,  after  a  role  to 
plead,  moved  that  the  declara- 
tion might  be  set  aside,  on  the 
grounds  that  one  of  the  counts 
was  delivered  on  unstamped 
paper,  and  that  the  common 
counts  were  partly  printed  and 
partly  written :  — HM^  immate- 
rial, as  the  plaintiff  in%ht  pro- 
ceed to  trial  on  the  remaining 
counU.  J^nmif  v.  ittcA,  M.  69 
G.  3.  664 

16.  Where  time  to  plead  is  given 
under  a  Judge's  order,  .  sech 
time  is  to  be  reckoned  from  the 
expiration  of  the  rde  to  plead, 
and  not  from  the  date  of  the 
order.  AgpuuiU  v.  Smftk,  N. 
69  G.  3.  655 

16.  A  notice  of  dedtfatiou  was 
served  on  the  dlBfendast,  to  plead 
generally  in  four  days.  The  de- 
claration filed  in  the  ofltoe,  befine 
his  appearance,  was  properly  in- 
dorsed, as  being  filed  condition- 
ally : — HeU  to  be  no  groond  for 
setting  aside  the  proe^dii^,  as 

"  the  defendant  was  bound  to  take 
the  declaration  out  of  the  office. 
WatUnt  y.  WooUey,  JK  60  G.  3. 
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^PROCEEDINGS,  &c. 

PREMIUM. 

See  Assumpsit,  9.  10. 

LiSNy    1. 

PRINCIPAL  AND  AGENT. 
See  Agbnt. 

PRINTER. 
See  Stamps^  1. 

PRISONER. 

See  PttACTiCS,  9. 
Warrant  op  Attornbt,  1. 2. 

!•  The  Coart  will  not  grant  an  or- 
der to  commit  a  defendant  to  the 
custody  of  the  warden  of  the 
Fleet,  ^  who  had  been  charged  in 
custody  of  the  sheriff  upon  an 
extent,  and  brooght  np  on  m 
iateiu  eorpui,  for  the  purpose 
<yjr  being  examined  as  a  witness 
in  acini  suit,  without  the  ex-' 
press  consent  of  the  Crown. 
jLeigk  y.  Sherry,  H.  58  O.  a.    33 

PROBABLE  CAUSE. 
5ee  Trespass,  1. 

PROCEEDINGS,  STAYING 
OR  SETTING  ASIDE. 

5«e  Award,  1.     . 
Ejbctmbnt,  2. 
Outlawry,  1.  2, 
Practhcb,  1.  4.  6.  8.  11.  13. 

14.  16. 
Replevin,  3. 
Venue,  1, 


RECOVERY-         W 

PROCESS. 

See  ^RREST,  1. 
Practice,  9.  l4« 

PROMISSORY  NOTE. 
See  Bills  and  Notes,  1. 

PROMOTIONS,  9.  357.  680, 

PRO  RATA  FREIGHT; 
See  Freight,  i. 

PUIS  DARitlEN  CONTINU. 
ANCE. 

See  Award,  l. 
QUIET  ENJOYMENT. 

See  COTBNANT^  3« 

RECEIPT. 

See  Ejectment,  1. 
Evidence,  4. 

RECOGNIZANCE  OF  BAIU 

See  Venue,  2. 

RECORDARI  FACIAS  LO- 
QUELAM. 

See  Practice,  13. 
Replevin,  3. 

RECOVERY. 

1.  In  a  deed  to  lead  tbe  nses,  the* 
lands  were  described  as.  100 
acres,  more  or  less ;  a  recovery 

3  F  2 
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wai  fluflfiBrod  for  110:  the  court 
admitted  it  to  be  amended  by  in- 
creasing it  to  120^  as  itwonld 
not  aogment  such  lands  beyond 
the  terms  of  the  deed.  Owifmu, 
Demandant;  J7ecKAeo#e,  Tenant; 
Cosf/SeU,  Vouchee.  A68  0.  3. 
Pitfeies 

2.  A  recorery  may  be  amended  by 
substitutins  the  parish  of  A.  for 
B.,  if  the  deed  to  lead  the  uses 
comprehends  all  the  estates  of 
the  demandant,  situate  in  the 
county  where  such  parishes  lie. 
Oreautfibaff,  Vouchee,  £.  68  0. 3. 

237 

3.  A  recbTciy  may  be  amended  by 
inserting  the  **  great  and  recto- 
rial tithes  belonging  to  a  manor,*' 
if  they  be  contamed  in  the  deed 
to  lead  the  uses,  although  the 
king's  sOverwere  not  paid  for 
such  tithes,  at  the  time  the  re- 
covery was  suffered.  White,  De- 
mandant; Bicknett',  Tenant,  Pa- 
pilUmyonchee.  E.  58  6.  3.  299 

4.  A  recoTcry  cannot  be  amended 
by  insertiDj^  an  additional  chris- 
tian name  of  'the  roi^chee,  if  he 
has  always  been  known  by,  and 
has  signed  the  deed  to  make  a 
tenant  to  the  praecipe  without 
such  name.  Shaw,  Demandant ; 
Spence, Tenant;  Hunt^  Vouchee. 
M.  69  G.  3.  721 

See  Ejbctmjint,  1. 

R£JOIND£U. 
&e  Pleading,  l. 

RELEASE. 

See  BatCkrupt,  7. 
coyenant,  4. 
Frauds,  Statute  of,  1. 
Witness,  1.  2. 


REMAINDER. 
fil^  Dbviss,  3. 

RENT. 

&e  Bankrupt,  6. 11.  It 
Distress,  1. 

ElBCTMElIT,  1. 1 

Frauds,  Statute  op,  l. 
Landlord  and  Tsnakt,  L 
Replevin,  1. 

RENT  CHARGE. 
See  Fine,  3. 

RENT  SERVICE. 
See  Repletin,  1. 

REPLEVIN. 

See  Distress,  3. 
Practice,  18. 

I.  To  a  declaration  of  replemf  ^^ 
taking  the  plaintiff'i  gooil%  ^^ 
defendant  avowed  undipr  tbe  sta- 
tute 32  Ben.  8.  c.  37.  u^^rom- 
trirtrix  of  A.B.  yfhomi^ 
in  fee;  that  C.  A  lioWj*fr*"* 
mises  as  tenant  to  hiiii4|^.^>J^ 
of  a  demise  made  to  \m^^" 
at  nnd  under  a  m^n>  ml 
.rent;  and  that  fcoosuie?,  sua  tor 

rent  was  due>te^.^^  J?^ 
tinie  of  his  deatli^  fro|»  t;  ^; 
andstillinawartoHbea^D^ 
ant  as  ailministratri?,,  *  ««» 
avowed  the  taking  of  the  ^oC' 
in  the  premises, '  in  wl|i4^*f'' 
the  same  being  c^wgcdwi*  tjj 
payment  of  rent  to  J.  A,  >w 
continuing  in  possesion  o|  «»• 
plaintiff;  as  tenant  to  C,  X''-" 
appearing  that  C.  fi.  ««  P' 
sessed  of  the  premises  by  wtue 
of  a  lease  for  twenty-one  jears/H 


REPLEVIN. 
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WM  objected,  that  the  defendant 
was  not  eniitleS  to  distrain  under 
the  statatBy  and  that  the  arowry 
vas  bad ; — but  the  court  held, 
that,  as  the  tenancy  did  not  ap- 
pear to  be  for  years,  and  that  as 
it  was  unnecessary,  for  the  de- 
fendant to  shew  how  the  plain- 
tiff became  entitled  to,  or  held  the 
premises,  the  avowry  was  suffi- 
cient QiMsre. — Whether  the 
statute  32  Hen.  8.  c.  37,  extends 
to  all  rent  senrices  reserved  upon 
leases  for  years,  as  well  as  upon 
freehold  leases  ?  MerUon  v.  Oil- 
bee,  J7.  68  6.  3.  Page  48 
2.  In  replevin  for  taking  three 
steers,  the  defendant  first  made 
cognisance  as  bailiff  of  a  lord  of 
a.  manor,  that  the  boKs  in  qno  was 
a  common  within  it,  and  tnat  the 
jurors  at  a  Court  Leet  made  a  re- 
gulation or  bye  law,  that  no  per- 
son should  keep  aqy  steer  on  the 
common,  ajier  two  years  old,  un- 
der the  penalty  of  paying  20f. 
a^head  for  each  of  such  oatUe :  and 
that  by  another  custoin»  if  the 
sum  directed  to  be  paid  by  way 
of  penalty  for  a  breach  of  such 
regulation,  was  refused,  a  distress 
might  be  levied  :— that  as  the 
plaintiff's  steers  being  more  than 
two  gean  old,  were  depasturing 
on  the  common,  he  took  them  in 
the  name  of  a  distress ;  and,  se- 
condly, that  he  distrained  them 
damage  feasant.  The  plaintiff 
pleaded  in  bar  to  the  second 
cognizance,  that  he  was  entitled 
to  ri^ht  of  common,  as  being 
seised  iti  fee  of  a  messuage ;  and 
that  he  turned  the  steers  in  ques- 
tion, being  less  than  two  years 
old,  to  wit,  one  year  old,  on  the 
common  to  depasture.  To  this 
the  defendant  replied,  that  they 
were  not  steers  less  than  two  years 


old>Seld,  that  the  first  com- 
zance  was  bad,  as  1^  did  not  state 
that  the  distress  was  taken  for 
the  penalty,  or  that  the  plaintiff 
refused  to  pay  (he  same : — Held 
also,  that  the  plea  in  bar  to  the 
second  cognizance  was  bad,  as 
it  did  not  state  that  the  steers 
were  kss  than  two  years  oUwhen 
the^  were  distrained;  and  that 
although  the  defendant  had  ten- 
dered an  immaterial  issue  in  his 
replication  to  that  plea,  still,  as 
the  Jury  had  found  a  verdict  on 
it  for  him,  it  could  not  be  dis- 
turbed. Clears  v.  Stevens,  71 
58  G.  3.  Page4M 

.3.  The  dejEendapts,  by  virtue  of  a 
magistrate's  warrant,  under  the 
statute  of  labourers  (20  O.  2. 
c.  19.),  distrained  the  plaintiff's 
good$»,  which  he  afterwards  re- 
plevied and  removed  by  recordari 
jacias  loquelam  into  this  Court. 
On  application  by  the  defendants 
to  set  it  aside,  on  the  ground, 
that  under  the  5th  and  0th  sec- 
tions of  thi^t^  statute,  the  plaintiff 
had  no  power  so  to  do,  the  Court 
refused  to  interfere,  bat  left  them 
to  their  defence  of  that  action. 
Wilsanv.  Welkr,  T.6»G.  3. 

574 

4.  In  an  action  of  replevin  for  tak- 
ing the  plaintiff's  goods,  the  de- 
fendant avowed,  as  overseer  of 
the  poor,  under  the  43  Eliz,  by 
virtue  of  |irwant»it  of  distress 
for  £104.  17s.  due  for  several 
rates,  one  of  wUdi  was  quashed, 
on  the  ground,  that  the  plaintiff 
was  not  an  oooupier  within  the 
parish  where  he  was  rated:— 
Held,  that  as  one  of  the  rates  was 
quashed,  the  warrant  was  void, 
and  the  jjrecise  sum  due  for  poor 
rates,  should  have  been  demanded 
from  the  plaintiff  previous  to  the 


19% 


SHEFIFF. 


STAMPS. 


iMoing  of  inch  warrant.    Hur- 
ntt  r.  tVvdk,  T.  68  0. 3.  Page  417 

REPUCATION. 

See  Amcndmbnt,  1. 
PWADIMO,  1. 

RULB  TO  PLEAD. 

&e  Pbacticb,  6. 14. 15, 

SALE. 

See  AoBNT,  12. 

Feaum,  Statutr  of,  1. 

Troybr,  2. 

Vendor  and  Purchaser,  1. 

SALE  OF  LAND. 
See  Assumpsit,  8, 

SALVAGE. 
See  Freight,  1, 

SATISFACTION. 
See  Practice,  2. 

SERJEANT,  SIGNATURE  OF. 

See  Practice,  10. 

SESSIONS. 
See  JuiTiQBS  OF  Peace,  1. 

SEWERS, 
See  Trespass,  3. 

SHERIFF, 

See  Arrest,  1. 
Evidence^  1.^ 
Practice,  3.  %2, 
Prisoner,  1. 


SHIP. 

See  CH  ARTER-PAXTT,  1. 1 

Freight,  1, 
Lien,  2.  3. 4, 
New  Trial,  l. 
Trespass,  2. 
Warranty,  i. 

SIMILITEH 

S^  AVENJ)MBNT,1, 

SPECIAL  CASE. 
See  Practice,  10. 

SPECIFICATION, 

See  Patent,  1, 

STAMPS, 

% c  Assi?i|j:5iT,  9. 

1.  A^  action  for  work  and  labotf 
cannot  be  maintained  bva^ter, 
for  printing  and  poblinSiig  i 
weekly  periodical  work,  parteof 
which  were  prteled  on  stampw 
paper,  and  distributed  a»M«j 
papers,  and  parts  on  nnstnip 
paper,  which  ir«re  half  M 
bound  intp  ▼olupifc.  wleissKD 
printer  lodge  an  affidafit  at  w 
stamp  oflSce,  or  hare  his  naw 
and  plac^  of  abode  printed  w 
some  part  of  the  publication,  ^ 
required  by,  the  statute  2»GA 

printer  coold  recover  in  sQch  »• 
tion  for  tliose  parts  which  were 
unstamped,  if  his  name  vw 
printed  on  the  first  and  i«i 
leaves,  on  their  being  bonoduno 
volumes,  and  published  ai  U»« 


STATUTES. 


793 


expiration  of  the  half-year,  ac- 
cording to  the  enactment  con- 
tained in39G.  3.  c.  79.  #.27? 
Marchant  v.  Evans,  K  58  O.  3. 
PageU 

STATUTES-CITED  OR  COM- 
MENTED  ON. 


1.  c.  5. 


Henry  S. 
Additions. 


671 


Henry  6» 
e.  c  9.  s.  6.     Forcible  Entry.  238 

Henry  7, 
19.  c.  9.  Process— Outlawry.  671 

'  ire»ry8. 

23.  c.  5.     Sewers.  701,  2 

27.  c.  10.   Uses— Will.  367 

32.  c.  34.    Grantees — Revision. 

170 

—  c.  37.  «.  1.      Distress — Reple- 

1^,  f  62 


EUzabeth. 

8.-C.  2»'«.  2.  Costs. 
— '  c.'l3.    Trinity  Hf>use. 
18.  o7.  «.  2v    Bankrupt 
31;  c«ta«  i«l»    Outlawry. 


718 

691 

78 

671 


1.  c.  15!  s.  14.    Kankrupt.         67 
— ■ — -.   «.  17-    Bankrupt.  73 

Charles  2. 

15.  c.  2.  «.  2.    Wood  stealing.    80 
28.  c.  3.    Frauds,  statute  of.     266 


WiUiam  3. 

BA9.  c.  11.  1.  8.  Boiid«-Sngges- 
tion  of  breaches.  Page  221 

9  &  10.  c.  17.  s.  2.  Bilk  of  Ex- 
change—Protest. ^749.  764 


Anne. 

8.  c.  9.  «.  32.      '  Appneatic^— In- 
denture—Stamps.  640 

9.  c.  21.  s.  65,  6.    Stamps.       640 

George  1. 

12.  c.  29.  f.  2.     AffidaTit^Arrest. 

193 
-^— Arrest  462 

Oearge% 

6.  c.  27.  «•  1.     Process.  215 

—  c.  30.  s.  28.  Bankrupts-Mutual 
credit.  391.  550 

7.  c.  8.  s.  7..   Stock-jobbing.     257 

—  c.  8.     Stock-jobbing.  542 
9.  c.  36.    Charitable  uses.    616,  7 

11.  c.  19.  s.  8.    Ditrtreas.    '      493 

12.  C.29.      Bridges — County  rate. 

624 
18.  C.22.  '  Apprentice— Stamps. — 

540 
20.  c.  19.  s.  1.  Labourers.  677 
■  M.  5  &  6.      Jurisdiction. 

675 

George  3. 

iv.  c.  Ixxii*  Rye  Harbour.  684 
5.  c.  46.  f.  19.  Stamps —^Inden- 
ture—Apprentice.  539.  540 
13.  c.  78.  Stopping  highways.  29 
—  c.  84.  s.  23.    Turnpike. 

485.  9.  90 
18.  c.  28.     Tolls.  488 

25.  c«  61.  $.  4.    Post  Horse  Dutv. 

739 


7M 


SUPERCARGO. 


TOLLS. 


xxxTiii,  e.  cxxx.  JRye  HaHnmr. 

PageWi 

88.  e.  76.  ft.  1,  2.    Newiyapen— 
Printing — Stunpii.  16 

98.  c.  78.  «.  to.  16 

89.  c.  79.  $.  27.    Printers.  16 
xli.  c^  cix.  «.  11.  Inclosuro  Act.  25 

#.8.  26 

. «.  10.  27 

48.  c«  46,  f .  S.    Bul--8)ieiiff. 

610,  11 

~  c.  69.    Bridge!.  626 

44.  e.  96.  Sohednle  B.  Post  Horse 

Duty.  739.  740 

46.  c.  136.  «.  8,    Banknipt    68,  9 

—  e.  xlvi.  «.  26.    Tomptke.     4B1 
«.  16,  — 


49.  c.  121.  it.  1,  2.    Bankrapt 

67,  8, 9 

9,  2.    Banknipt.  72 

t.8.    246.341.604.646. 

661 

. — P-, 1. 11).      328.  341.  844. «, 

7,8 
111.  c.  .p  Inclosnre  Act  24 
63.   c.^71.  t.  6.      Covent  Garden 

Mai:H?t--Tons.  103 

Ir.  c.  XXX,  Tempsford  Bridge  628 
>  , — ^t.  9.  .624 

A5.  c.  137.'  t.  6.      Poor— ChuMh- 

i^a^^cn.  186 

67.  P.  50*  t.  28.  PMt  Horse  Dat^. 

•■•^ :...:..  741 

WfdClt,  TRANSFER  OF. 

Bei  Agent,  2. 

AsiuMfaiT,  8<  4. 

SUBSCRIBING  WITNESS. 

*  .    See  Evidence,  6. 

SUGGESTION  of  BREACHES. 
5«?  "Bankrupt,  6. 

BOND^  1. 

SUPERCARGO. 
nee  Freight,  1. 


SUPERSEDEAS, 
St€  Baijl»  1. 

OUTLAWRT,  1.  2. 


SURETY. 

S^  Assumpsit,  6. 
Bankrupt,  10. 11, 
Psactics,  11. 

SURRENDER. 

See  Administrator,  1. 
Covenant,  3. 
Frauds,  Statute  or,  l, 

TAXATION  OF  COSTS. 
Set  Costs,  1. 

TENANT  FOR  YEARS, 
See  Replevin,  1. 

TENDER. 

£eeBANKK0fnr,9. 

Bills  and  Notes,  \, 

TIME,  COMPUTATION  W, 
See  Puacxi<:b,  Id. 

TITEIIIS. 

See  Kecovebt^  S. 

TITLE. 
See  Covenant,  2.  3. 

TOLLS. 

I.  By  a  grant  of  22  Car.  2.  to  the 
Eari  of  Bedford,  of  a  libeitj  to 
hold  a  market  in  Ofctnt  Garden^ 
and  to  receive  the  accustomed 
dues  and  tolls,  &c.  to  sadi  mar- 
ket   belonging,    but    to    whicb 


TRAXBFSBL 

ffwai  too  spedfib  Idlfl  werb  an-  | 
nezed:  it  smbib  thatno  t(4b  can 
be  riaimed,  although  aaoh  mar- 
ket be  regulated  as  to  tolk*  See. 
by  a  sabMqvent  atatote;  and  tiie 
jury  hanog  given  a  renUot  on 
evidence,  whidh  did  not  shew 
that  any  nntfom  toUi  had  been 
paid  or  GoUeoted,  but  thmt  the 
d^ndant  merdy  offered  to  pay 
a  oertain  ram :  The  Co«rt  grant- 
ed a  new  trial,  prine^atty  for 
another  jnry  to  say,  whether, 
subsequent  to  the  orignal  charter » 
they  could  presume  a  new  grant 
from    the  Crown  containing  a 
specific  right  to  tolls.    Lowden 
▼.  Hierani,  H.  58  0. 3.  Page  102 
%  Where  a  turnpike  act  imposed  a 
toll  of  Is.  M.  on  evefj  four- 
wheeled  waffgcm,  with  wheels  of 
a  less  breadim  than  six  inches, 
and  drawn  by  four  horses;  It. 
on  every  such   waggon    drawn 
by  three  horses;    9d.  by  two; 
and  4^d.  by  one;    and    so    in 
like    proportions'  on    waggons 
with  two  wheeb  drawn  by  four, 
three,    two,    or    one   |iorse  or 
horses  i^HM,    that  only  those 
respective  sums    could  be  de- 
manded    Mr    toll,     aad    that 
the  23d  section  of  13tb  Geo.  3. 
e.  84.  by.whiUv  die  half  more 
than  the  tolls  payable  for  wag^ 
gons  with  wheels  of  a  less  breadUi 
^han  six  inches  might  be  taken, 
was  virtually  repealed    by  the 
other  act.    itidge  v.  Garlicky  T. 
6Q  O.  3.  481 


TRANSFER. 

See  Agrnt,  2. 

AiiiiUMPSlT,  4. 


TRB0PAM* 


lit 


TfLAVERSB. 

SseAMKMDIIXNTy  1« 

TBBASUBER. 
See  Assumpsit,  !• 

JUSTICBS  OW  PSACS,  1. 

TRESPASS. 

See  Costs,  1. 2. 
Plsadjnq,  1.  2» 
P&ACTICB,  7.  8. 


1,  In  an  action  of  trespass  and 
false  imprisonment,  the  question 
of  probable  cause  for  the  appre- 
hension of  one  of  the  plaintiffs, 
by  the  defendants,  tor  wood 
stealing,  under  stat.  16  Car.  2« 
e,  2.  s.  2.  cannot  be  left  to  the 
Jury,  although  the  Judge  inti- 
mate it  as  his  opinion  &at  the 
defendants  were  justified  in  such 
apprehension.  BUlr.  Yatei,H, 
68  C;.  3.  Page  80 

2.  The  Commissioners  of  Sewers 
cannot  maintain  an  action  of  tres- 
pass against  die  Commisaioriers 
of  a  harbour,  for  breaking  down 
a  wall  or  dam,  erected  by  Uie 
former,  as  such  Commissioners, 
across  a  navigable  river; — as  the 
authority  to  be  exercised' by 
them  on  behalf  of  the  public, 
does  not  vest  in  them  such  a  pro- 
perty or  possessory  interest,  as 
will  enable  them  to  maintain 
such  action.  neJDuke  of  New- 
castle y,  Clark,    M.  69    O.  3. 

666 


TROVER. 


USE  AJTB  OCCUPATIOIC. 


TROVER. 
&0  Bankbuft,  9. 

1.  Ill  an  aetioii  of  trover,  where 
the  qoastbn  was,  whedier  goods 
were  the  property  of  the  plain- 
tiff  alone,  or  jointlj  with  J.  5. — 
HM^  that  whether  /•  8.  were 
adniaaiUe  as  a  witness  to  prove 
this  fact  or  not,  yet,  that  as  the 
plaintiff  and/.  8.  had  made  joint 
orders  for  the  disposition  of  the 
goods,  the  plaintiff  slone  eonld 
not  recover.  Nathan  v.  Bntkr 
Uand^  H.  68  G.  9.  Paae  163 

S.  A  cargo  of  goods  were  shipped 
at  Swiderlemd^  intended  to  be 
aent  to  the  plaintiff's  agent  in 
XoMton,  hot  bj  mistake,  were 
conveyed  to  the  defendant,  who 
aold  part  of  them,  being  at  that 
time  ignorant  of  the  plaintiff's 
being  interested  in  them.  The 
plaintiff,  hoooever,  afterwards 
inioroied  him,  that  they  were 
his  property,  and  directed  him 
to  detain  them  till  further  orders. 
In  an  action^  of  trover  for  their 
reeorery :— JETeZrf,  that  the.  de- 
fendant was  liable  for  the  amount 
of  thoip  sold,  as  wdl  as  those 
wUch  remained  in  his  hands  nn« 
disposed  of.  Featkerstoftekaugk 
V.  Johnstcn,  E.  68  G.  3.  181 

%  A.  effected  an  iosurance  9n  the 
life  or  £.,  and  after  an  act  of 
bankruptcy,  assigned  the  policv 
to  C;  ffho  was  aware  of  A.n 
circamstances  at  the  time.  On 
the  death  of  B,  it  was  discovered 
that  his  life  was  not  insurable. 
On  a  memorial  presented  hf  A. 
to  the  company,  they  ordered 
half  the  sum  for  which  B.'s  life 
was  insured,  to  be  paid  as  a 
gratuity,  which  C.  received,  and 
the  policy  was  then  cancelled, 


and  remained  in  tiie  hands  o^ 
their  officer.  In  an  acCioo  of 
trover  broi^t  by  the  aamgnee 
of  J.  against  C.  to  recover  the 
vahe  of  the  policy:— ITe^,  that 
he  was  only  entitled  to  the  parchr 
ment  on  whieh  the  po&cy  waa 
written,  and  not  to  the  sua  paid 
by  the  company  to  C,  as  it  was 
a  mere  gratuttinia  and  volmtarv 
payment.  Wok  v.  Weih,  K 
68  G.  3.  Pa^  947 

TRUSTEE- 

See  Agrkt,  2. 

AssuMPsrr,  1.  3. 

DlLAriDATlOMS,  1. 

TtJRNPIKE. 

See  Tolls,  1. 

UNCERTIFICATED  BANK- 
JtXTPT. 

See  Practicb,  8. 

UNDBRWRITBR. 
AeNnwTniAL,  I. 

UiSAGE. 
See  Chabt£IUpari:y,  U^ 

USE. 
See  Dilapidations,  1. 

USE  AND  OCCUPATfOy. 
5ee  Administrator,  1. 


VARIANCE. 


-VENDOR  &  PURCHASER.    TOT 


VARIANCE. 

See  Bail,  1. 

1.  In  a  declaration  of  oititmpni, 
die  indttoement  staled,  that  the 
defendant's  father  was  indebted 
to  the  plaintiff  in  a  certain  sum, 
to  wit,  the  sum  of  £20. 13f.  6d., 
being  the  balance  of  a  certain 
larger  sum,  to  wit,  the  sum  of 
£45.  4s.  6d.,  and  it  was  after- 
wards a?erred,  that  in  considera- 
tion that  the  plaintiff  would  for- 
bear to  soe  tiie  defendant's  fa- 
ther for  the  recovery  of  the  said 
balance  of  £26. 13ff.  6d.,  the  de^ 
Cendant  promised  to  accept  a 
bill  of  exchange  for  the  amount 
of  such  balimce.  It  was  proved 
that  the  balance  due  from  the 
defendant's  father  to  0ie  plaintiff, 
was  £26:— ITeltf,  that  this  was 
no  varianAe*  bb  the  sum  was  laid 
under  a  videlicii  in  the  induce- 
ment; and  as  it  was  stated 
throughout  the  declaration  to  be 
the  bdance  due,  that  the  subse- 
quent arerments  had  reference  to 
such  inducement.  ,  Bray  v.  FreC" 
man,  H.  58  O.  3.  Page  114 

9.  The  first  count  of  a  declaration 
in  a$9umpntj  stated,  that  the 
plaintiflEa  were  poaaeased  of  lands 
for  the  remainaer  of  three  terms 
of  years,  which  respectively 
|M>mmenced  on  the  Idth  of  Feb- 
ruary, 178$;  that  tbey  put  them 
up  to  auction,  subject  to  a  con- 
dition,-that  the  purchaser  should 
^e  the  stock  in  trade  thereon, 
at  a  valuation  to  be  made  by  two 
persons ;  i^nd  the  amount  of  such 
stock  was  valued  by  them  at 
£89*2.  6s.  4d.  and  assigned  for 
breach,  non-payment  of  the 
san^e.  The  second  co^int  was 
for  lands  bargained  and  sold  for 
(he  iremaiuder  of  the  terms  then 


unexpired,  as  well  as  for  goods 
bargained  and    sold.     On  tho 
production  of  the  leases  under 
which  the  plaintiffs  derived  title, 
they  were  dated  the  16th  of  Fei^ 
ruary — habendHm,  from  the  day 
of  that  date;  and  the  valuation 
given  in  evidence,  after  setting 
forth  the  prices  of  each  article, 
contained  a  condition,  that  cer- 
tain pans  then  in  use,  were  va- 
lued as  sound,  but  should  any 
of  them  prove  broken  the  first 
time  of  using,  the  valuers  agreed 
to  estimate  an  allowance  to  be 
n&ade  thereon: — Held,    that  it 
was  immaterial  to  set  out  in  the 
declaration,  the  precise  day  on 
which  the  leases  bore  date;  and 
'  that  the  valuation  might  be  con- 
sidered as  absolute,  as  it  was  not 
proved  that  any  of  the  pans  were 
broken  at  the  time  specified,  and 
consequently  that  there  was  no 
variance.     IVebh  v.  FUher,   T. 
68  G.  3.  Pofe  378 

3.  In  an  action  for  an  eoBcoaaive 
distress,  the  premises  were  laid 
to  be  in  the  parish  of  ft.  George 
the  Marhfr,  Bloomtbwry,  and 
proved  to  be  In  the  pansh  of 
St.  Geo/i^t  Bioomtkury^^Held, 
ao  improper  description.  Barru 
V.  Caole,  M.  »  &  3.  68T 

VENDOR  AND  PURCHASER. 

See  Agent. 

Frauds,  Statute  o^,  I. 
Thovbr,  2, 

1.  The  defendants,  in  the  monlh  of 

aitemSer,  contracted  to.id(}iiver 
ow  tp  the  plaintiff  "  in  all 
next  December,'*  Sit  a  certain  price 
per  cwt.  In  October  they  in- 
formed him  they  had  sold  the 
tallow,  and  could  not  perform 
the  contract : — Ueld,  tallow  hay- 


t 


WITNESS, 


WRIT. 


7M 


2.  But  if  such  person  be  in  the 
custody  of  the  keeper  of  a  lock- 
iip-house,  to  whom  he  volanta- 
rily  offers  to  give  a  warrant  of 
attorney,  it  is  necessary  for  an 
.attorney  to  be  present  on  hift 
party  at  tlie  time  of  its  execution. 
Fauihuar  y.  Emmeti,  £.58G.  3. 
Page  176 

WARRANTY. 

1.  In  an  action  for  the  warranty  of 
a  chain-cable,  if  one  of  the  links 
be  partly  broken,  and  the  master 
of  the  vessel  order  it  to  be 
slipped,  to  avoid  danger : — Held, 
that  the  defendants  are  neverthe- 
less liable  on  such  warranty,  and 
that  the  plaintiffs  may  recover 
the  value  of  the  cable  and  the 
anchor  to  which  it  was  attached. 
Borradaile  v.  Brunion,  M.59G.  3. 

582 

WAV,  RIGHT  OR 

See  Common,  1. 
jPlkading,  1. 

«     WILL. 
See  Devi's8. 

'^  '  ''witness.  •  ' 

Sk  Assumpsit,  6. 
'f    Evidence,  2.  «5. 
f      ,  N&>(^  TaiAL,  1. 
I' 7/       tPmsoNBR,  1. 
I.  TnovBR,  1. 

1.  In  an  action  of  assumpiit  on  a 
bill  of  j^xcliah^e  against  several 


defendants  as  partners;  one  of 
them,  who  bad  soiTered  judgment 
by  default,  and  to  whom  the 
plaintiffs  had  severally  given  « 
release,  is  not  admissible  as  a 
witness,    to  prove  that  himself 

.  and  his  co-defendants  were  part- 
ners  at  the  time  the  bill  was 
drawn,  without  the  consent  of 
such  co-defendants,  as  his  testi- 
mony might  tend  to  inculpate 
them.  Mani  v,  Mainwaring^  H. 
58  G.  3.  Page  9 

2.  In  an  lictiou  on  the  case,  for 
negligently  driving  a  mail  coach 
against  a  waggon  horse  of  the 
plaintiff's,  whereby  it  died: — 
Held,  that  his  waggoner  was  not 
a  competent  witness  to  prove  the 
circumstances  under  ^hioh  the- 
accident  happened ,  without  bein^ 
previously  released.  Morish  ¥. 
Foote,  T.  58  G.  3.  608 


WOOD  STEALING, 

See  Trespass,  1. 

1 
WORK  AND  I^ABOU^ 


566  Assumpsit,  5. 

EviDKNCR,  2. 


WRIT.  ' 

5«f  EVIDBNCK,  1. 

Practice,  6^      #  * 


^D  OF  THE  SECONB  VOUJMB. 


f.  fillOOHEy  PATEBNOSTBR  ROW,  LONDON. 
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